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EXTRA  ALLOWANCE. 

N.  Y.  Court  of  Appeals. 

Conaaghty,  wpplL^v.  The  Sara- 
toga Co.  Bk.,  respt. 

Decided  May  8,  1883. 

Where  the  subject  involved  in  an  action  is  not 
capable  of  a  money  value  or  the  value  is  not 
shown  an  allowance  is  not  authorized. 

A  corporate  franchise  is  a  thing  capable  of 
appraisal  and  ascertaiuable  by  evidence  and 
is  a  right  separate  and  distinct  from  the  capi- 
tal and  moneyed  assets  of  the  corporation, 
as  to  the  value  of  which  they  furnish  no 
evidence. 

Reversing  S.  C,  15  W.  Dig.,  626. 

This  action  was  brought  to  re- 
strain defendant  from  continuing 
in  the  exercise  of  its  corporate 
functions  on  account  of  certain  al- 
leged violations  of  law  committed 
by  it.  No  sum  was  claimed  or  re- 
covered by  either  party.  There 
was  no  evidence  as  to  the  value  of 
defendant's  right  to  continue  busi- 
ness under  its  charter.  The  com- 
plaint was  dismissed  and  an  order 

Vol.  17.— No.  1. 


made  granting  defendant  an  extra 
allowance  of  $1,000. 

Esek  Cowen^  for  applt. 

N.  0,  Moaky  for  respt. 

HeM,  Error;  that  the  right  in 
this  case  to  an  allowance  is  based 
altogether  upon  the  value  of  the 
subject  matter  embraced  in  the 
action  and  could  be  arrived  at  only 
by  competent  evidence  tending  to 
establish  that  fact.  There  is  no 
rule  of  presumption  as  to  the  value 
of  a  corporate  franchise.  It  is  a 
thing  capable  of  appraisal  and  as- 
certainable by  evidence,  and  is  a 
right  separate  and  distinct  from 
the  capital  and  moneyed  assets  of  a 
corporation,  as  to  the  value  of 
which  they  furnish  no  evidence. 

The  importance  of  a  litigation  in 
any  other  than  its  pecuniary  as- 
pects does  not  aflford  the  basis  of 
an  extra  allowance,  and  although 
a  litigation  may  seem  to  come  with- 
in the  spirit  of  the  provisions  of 
the  8tatutes,if  the  subject  involved 
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is  not  capable  of  a  money  value,  or 
the  value  is  not  shown,  an  allow- 
-ance  is  not  authorized.  5  Lans., 
35;  63  N.  Y.,  176;  83  id.,  89;  51 
id.,  365  ;  45  id.,  499  ;  72  id.,  174. 

Section  3253  of  the  Code  contem- 
plates a  litigation  wherein  rights 
of  property  are  involved  and  values 
may  be  predicated  of  the  subject, 
and  limits  the  allowance  to  a  per- 
centage upon  the  pecuniary  value 
of  the  subject.  Within  these  limi- 
tations the  power  of  the  Court  be- 
low is  not  subject  to  review  in  this 
Court,  but  when  they  exceed  them 
an  appeal  presents  a  question  of 
law  for  our  consideration. 

Order  of  General  Term,  affirming 
order  granting  an  allowance,  re- 
versed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 


COSTS.     APPEAL. 

N.  Y.  Court  of  Appeals. 

Murtha,apyW.,v.Curley,  impld., 
respL 

Decided  May  1,  1883. 

Where  the  General  Term  reverses  a  money 
judgment  recovered  against  defendant  at 
Special  Term  and  grants  a  new  trial, 
"  with  costs  to  the  appellant  to  abide  the 
event  of  such  new  trial,"  and  the  Court  of 
Appeals  then  reverses  the  order  of  the  Gen- 
eral Term,  and  affirms  the  judgment  of 
the  Special  Term  **  with  costs,"  the  plain- 
tiff i^  entitled  to  tax  the  costs  of  the  ap- 
peal to  the  General  Term. 

Plaintiff  recovered  a  money  judg- 
ment in  the  above-entitled  action. 
Defendant  appealed  to  the  General 
Term,  where  the  judgment  was  re- 
versed and  a  new  trial  granted, 
''with  costs    to   the  appellant  to 


abide  the  event  of  such  new  trial." 
On  appeal  to  this  Court  the  order 
of  the  General  Term  was  reversed, 
and  the  judgment  of  the  Special 
Term  aflBrmed  "with  costs."  Upon 
the  taxation  of  costs  plaintiffs 
sought  to  tax  the  costs  of  the  ap- 
peal to  the  General  Term.  De- 
fendant objected  and  the  clerk  dis- 
allowed such  costs,  and  plaintiff 
then  appealed  to  the  Special  Term, 
which  reversed  the  ruling  of  the 
clerk  and  directed  him  to  tax  the 
costs  of  the  appeal  to  the  General 
Term.  Defendant  appealed  to  the 
General  Term,  where  the  order  of 
the  Special  Term  was  reversed  and 
the  ruling  of  the  clerk  aflSrmed, 
and  this  appeal  is  from  that  order 
of  the  General  Term.  It  does  not 
appear  in  the  record  what  judg- 
ment was  demanded  in  the  com- 
plaint, but  a  report  of  the  case  on 
another  appeal  shows  that  it  was  a 
money  judgment  only.  90N.Y., 
372. 

Adolphus  D,  Pape^  for  applt. 

Starr  &  Hooker,  for  respt. 

Held,  That  this  was  a  case  where 
plaintiff  was  entitled  to  costs,  of 
course,  under  Section  3,228  of  the 
Code,  upon  entry  of  the  judgment 
in  his  favor;  and  as  his  judgment 
was  finally  affirmed  in  this  court 
he  was,  of  course,  entitled  to  his 
costs  of  the  appeals  to  the  General 
Term  and  to  this  court  under  Sec- 
tion 3,228  of  the  Code.  If  it  be 
assumed  that  this  is  an  equitable 
action  and  the  costs  not  controlled 
by  subdivision  4  of  Section  3,228 
of  the  Code,  and  that  they  rest  in 
the  discretion  of  the  court,  the  re- 
sult is  the  same.  Then  while  the 
cause  was  pending  in  the  Supreme 
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Court  the  costs  were  in  the  dis- 
cretion of  that  court,  and  when  it 
came  here  the  costs  were  in  the 
discretion  of  this  court.  The 
order  of  the  General  Term  would 
have  governed  as  to  the  costs  if 
a  new  trial  had  been  had.  Upon 
the  reversal  of  that  order  by  this 
court  and  the  affirmance  of  the 
judgment  of  the  Special  Term 
*'  with  costs,"  all  the  taxable  costs 
subsequent  to  the  judgment 
affirmed  consequent  upon  the  ap- 
peals both  to  the  General  Term 
and  this  court  were  included. 

Under  subdivision  4  of  Section 
3,228  of  the  Code,  which  gives 
costs  to  the  plaintiff  in  ''an  action 
other  than  one  of  those  specified 
in  the  foregoing  subdivisions  of 
this  section,  in  which  the  com- 
plaint demands  judgment  for  a 
sum  of  money  only,"  it  does  not 
matter  whether  the  action  be  legal 
or  equitable,  the  sole  condition 
being  that  the  judgment  demanded 
must  be  for  money  only. 

Order  of  General  Term  reversed 
and  that  of  Special  Term  affirmed, 
with  costs,  i.e.,  costs  of  the  appeal 
to  the  General  Term  and  to  this 
court. 

Opinion  by  Earl,  J.  All  con- 
cur. 


WILLS.     POWER  OF  SALE. 

N.  Y.  Court  of  Appeals. 

Phillips  et  al.,  exrs.,  respts.,  v. 
Davies  et  al.,  impld.,  applts. 

Decided  April  17,  1883. 

Testatrix  by  her  will  gave  all  her  property 
to  her  executors    in    trust   to   apply  the  > 
profits    thereof    to  the    use   of  her  hus- 


band during  his  life,  and  then,  after 
specific  devises,  created  various  trusts,  to 
take  effect  at  his  death,  the  principal  to  be 
invested  and  income  paid  to  the  beneficiary 
in  each  case  during  life,  &c.,  and  also  gave 
numerous  bequests.  Her  husband  and  sons 
were  appointed  executors,  and  the  will  au- 
thorized such  of  them  as  should  qualify  to 
act  as  if  they  or  he  alone  had  been  ap- 
pointed, and  "during  the  lifetime  of  my 
said  husband  my  said  executors  ♦  *  *  are 
authorized  and  empowered,  by  and  with  the 
consent  of  my  said  husband,  to  sell  and 
dispose  of  any  part  of  my  estate,  real  and 
])er8onal,  not  specifically  bequeathed. "  Most 
of  the  estate  was  real  property,  there  not 
being  enough  personal  to  constitute  a  single 
one  of  the  trust  funds.  Held,  That  testa- 
trix intended  to  confer  a  power  of  sale  ex- 
tending beyond  the  life  of  her  husband,  to 
be  exercised  during  his  life  by  his  consent, 
but  continuing  to  exist  thereafter. 
Affirming  S.  C,  15  W.  Dig.,  121. 

This  action  was  brought  for  the 
construction  of  the  will  of  P., 
plaintiffs'  testatrix.  Her  estate 
consisted  principally  of  real  prop- 
erty, there  being  only  about  $16,000 
of  personal  property.  She  left  her 
husband,  five  daughters  and  four 
sons,  all  of  whom  were  of  age,  the 
daughters  being  married,  and  one 
granddaughter,  the  sole  representa- 
tive of  a  deceased  daughter,  her  sur- 
viving. After  the  payment  of  her 
debts  the  testatrix  gave  all  of  her 
property  to  her  executors  in  trust 
to  rent,  invest  and  improve,  and 
apply  the  rent,  issues,  income,  in- 
terest, dividends  and  profits  thereof 
to  the  use  of  her  husband  for  and 
during  his  natural  life.  All  that 
follows  in  the  way  of  bequest  or 
devise  expressly  and  carefully  re- 
lates to  the  situation  and  period 
after  her  husband's  death.  There 
is  first  a  specific  devise  of  a  certain 
house  and  lot  and  the  household 
furniture  to  a  daughter;  then  comes 
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a  series  of  ten  carefully  construct- 
ed trusts  for  the  benefit  of  the 
nine  children  and  the  grandchild, 
in  each  of  which  the  trustees 
named  are  different,  and  $26,000 
is  to  be  invested  for  the  use  of 
each  beneficiary.  There  was  not 
enough  personal  property  left  by 
the  testatrix  to  constitute  a  single 
one  of  these  trust  funds.  Each  of 
these  trust  estates  is  created  and 
described  by  itself.  For  each  of 
the  sons  the  trustees  were  his  three 
sons,  and  for  each  of  the  daugh- 
ters two  of  the  sons  and  the  hus- 
band of  the  beneficiary,  while  for 
the  grandchild  the  four  sons  were 
made  trustees.  The  principal  of 
each  fund  was  to  be  invested  and 
the  income  paid  to  the  beneficiary 
during  lif*^,  and  upon  his  or  her 
death  the*  principal  to  be  paid  to 
any  children  that  might  survive, 
and  in  case  there  were  none,  to  be  di- 
vided equally  among  the  surviving 
brothers  and  sisters  and  the  issue 
of  such  as  should  be  dead.  The 
next  clause  in  the  will  contained  a 
bequest  to  each  grandchild  living 
at  the  date  of  the  death  of  the 
testatrix  of  $1,000.  There  appears 
to  have  been  forty  of  them.  Then 
followed  a  devise  of  a  house  and 
lot  to  one  C.  This  and  the  one 
previously  specifically  devised  be- 
came seriously  incumbered  before 
the  death  of  the  testatrix,  which 
incumbrances  the  testatrix  direct- 
ed her  executors  to  pay  pflf  in  a  codi- 
cil to  her  will ''  from  any  money  or 
assets  that  may  come  into  their 
hands  before  making  any  other 
disbursements  or  paying  off  any 
legacy.''  Two  other  trusts  are 
then  framed,  in  which  the  sons  are 


made  trustees,  and  the  beneficiaries 
are  a  sister  and  sister-in-law,  which 
are  to  fail  if  the  real  estate  cannot 
be  sold  and  its  proceeds  applied. 
Then  follow  four  charitable  be- 
quests of  $1,000  each.  Then  fol- 
low several  bequests  of  different 
sums.  The  will  then  provides  that 
all  investments  to  be  made  by  the 
trustees  are  to  be  in  bonds  and 
mortgages  and  United  States  bonds 
or  those  of,  the  State  or  City  of 
New  York,  and  that  if  any  of  the 
children  *' marry  out  of  the  pale 
of  the  Jewish  faith"  their  legacies 
should  be  revoked  and  the  party 
so  offending  have  $100  only.  The 
will  also  authorized  the  trustees, 
wherever  the  testatrix  had  given 
them  ''property,"  to  call  in,  alter 
and  change  investments.  Then 
follows  a  final  disposition  of  the 
rest,  residue  and  remainder  of  the 
estate,  which  the  executors  are 
directed  to  divide  into,  ten  equal 
shares,  and  pay  them  over  to  the 
trustees  of  the  ten  trusts  for  the 
benefit  of  the  nine  children  and 
grandchild.  Then  follows  the 
final  clause,  which,  after  appoint- 
ing her  husband  and  four  sons 
executors,  is  as  follows  :  "Hereby 
authorizing  such  and  whichever 
of  them  as  shall  qualify,  and  the 
survivor  and  survivors  of  them,  to 
act  in  the  like  manner  and  with 
like  effect  as  if  they  or  he  alone 
had  been  named  as  such  executor, 
and,  during  the  lifetime  of  my 
said  husband,  my  said  executors, 
and  such  and  whichever  of  them 
as  shall  act,  are  authorized  and 
empowered,  by  and  with  the  con- 
sent of  my  said  husband,  to  sell 
and   dispose  of  any  part  of  my 
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estate,  real  and  personal,  not  spe- 
cifically bequeathed,"  &c. 

WiUiam  Allen  Butler^  for 
applts. 

Everett  P,  Wheeler^  for  respts. 

Held^  That  the  testatrix  intend- 
ed to  confer  upon  her  executors  a 
power  of  sale  extending  beyond 
the  life  of  her  husband,  during  his 
life  to  be  exercised  by  his  consent, 
but  thereafter  continuing  to  exist, 
and  rendering  possible  of  perform- 
ance the  terms  and  conditions  of 
the  will. 

Judgment  of  General  Term,  af- 
firming judgment  of  Special  Term, 
aflBrmed. 

Opinion  by  Finch,  /.  All  con- 
cur. 


ADMINISTRATOR.  ESTOPPEL. 

N.  Y.  Court  of  Appeals. 

Mills,   admr.,    applt.,   v.    Hoff- 
man, respt. 

Decided  April  17,  1883. 

Under  a  judgment  of  the  Supreme  Court,  in 
an  action  in  which  all  the  defendants 
therein  appeared  and  this  defendant  was 
represented  by  a  guardian  ad  Utem,  plain- 
tiff, as  administrator,  paid  to  defendants' 
general  guardian  the  amount  adjudged  to 
be  due  to  her,  and  was  discharged  in  1869. 
After  she  became  of  age  defendant  re- 
ceived said  amount  from  her  guardian, 
and  four  years  after  brought  this  proceed- 
ing for  an  accounting  to  vacate  the  judg- 
ment on  the  ground  of  irregularity  in  the 
appointment  of  the  guardian  ad  litem. 
Held,  That  the  receipt  of  the  moneys  by 
defendant  was  an  unequivocal  act  of 
ratification  and  she  is  estopped  by  it. 

Section  2645  of  the  Code  does  not  apply  to 
proceedings  which  were  pending  in  Surro- 
gates* Courts  September  Ist,  1880. 

Reversing  8.  C,  14  W.  Dig.,  482. 

One  F.   died  in  May,  1854.    In 
1851   he  made  a  will  dividing  all 


his  property  between  his  wife  and 
his  eight  children.  T.,  P.,  and  O. 
were  named  as  executors.  H.,  a 
daughter  of  F.,  was  born  after  the 
will  was  executed.  The  will  was 
duly  proved,  and  O.  and  F.  quali- 
fied and  acted  as  executors  under 
it  until  in  1863,  when  they  died 
without  having  either  of  them  ac- 
counted. On  Nov.  19,  1863,  M., 
the  plaintiff,  was  appointed  ad- 
ministrator with  the  will  annexed, 
and  received  such  portion  of  the 
estate  as  he  could  recover,  and 
continued  in  the  administration 
until  1869,  when,  under  a  judg- 
ment of  the  Supreme  Court,  in  an 
action  in  which  all  the  defendants 
appeared,  and  in  which  H.  was 
represented  by  a  guardian  ad 
litem,  purporting  to  determine  the 
rights  of  all  the  parties  interested, 
he  settled  with  and  paid  oflf  the 
legatees  and  heirs,  paying  to  the 
general  guardian  of  H.  the  sums 
adjudged  to  be  due  her,  and  was 
discharged.  It  appeared  that  in 
July,  1854,  one  C.  was  appointed 
by  the  surrogate  general  guardian 
of  the  infant  children  of  F.,  in- 
cluding H.,  &nd  acted  as  such  un- 
til July,  1869,  when  H.,  being  14 
years  old,  selected,  and  the  sur- 
rogate appointed,  one  B.  as  her 
guardian.  B.  acted  as  such  until 
H.  attained  her  majority  in  1874, 
when  she  commenced  proceedings 
in  the  Supreme  Court  to  vacate 
the  judgment  under  which  M.,  the 
administrator  with  the  will  an- 
nexed, had  settled  with  and  paid 
oflf  the  heirs  of  F.,  on  the  ground 
that  the  appointment  of  the  guar- 
dian ad  litem  for  her  in  that 
action    was    irregular,     and     the 
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Court  did  not  thereby  acquire 
jurisdiction  to  render  judgment 
against  her  therein.  On  October 
26,  1875,  an  order  was  made  va- 
cating the  judgment  so  far  as  it 
affected  H.,  and  she  claimed  that, 
notwithstanding  the  receipts  by 
her  general  guardian  of  the  sums 
awarded  to  her  by  the  judgment, 
this  order  entitled  her  to  require 
M.  to  account  before  the  surro- 
gate as  to  his  entire  administration 
of  the  estate.  It  appeared  that 
H.,  after  attaining  her  majority, 
had.  with  full  knowledge  of  the 
terms  of  the  judgment,  received 
from  her  general  guardian  the 
moneys  that  had  been  paid  to  him 
under  it  by  M.,  and  that  H.  had 
received  other  moneys  from  other 
parties  awarded  to  her  by  said 
judgment,  and  that  the  proceed- 
ing to  compel  M.  to  account  before 
the  surrogate  was  not  commenced 
until  four  years  after. 

H,  Y.  Rowland,  for  applt. 

G.  M.  Baker  and  A,  J,  Parker, 
for  respt. 

Held,  That  the  receipt  of  the 
moneys  by  H.  was  an  unequivocal 
act  of  ratification,  and  she  is  es- 
topped by  it;  that  the  judgment 
operated  after  its  rendition  as  a 
contract  between  all  the  parties, 
and  whether  it  was  void  or  voida- 
ble the  several  parties  to  it  had 
power  to  give  it  validity  by  as- 
senting to  its  'terms  or  accepting 
its  benefits.  32  N.  Y.,  105;  38 
id.,  266  ;  6  Wise,  175  ;  1  Redf., 
276. 

In  the  proceedings  before  the 
surrogate  the  petition  was  filed  in 
May,  1880,  and  a  decree  was  ren- 
dered therein  in  May,  1881.      At 


the  close  of  the  evidence  M.  re- 
quested the  surrogate  to  find  upon 
certain  questions  of  fact  in  accord- 
ance with  the  provisions  of  Section 
2645  of  the  Code  of  Civil  Pro- 
cedure, and  upon  a  refusal  to  so 
find,  except  as  such  facts  were  em- 
bodied in  his  decree,  an  exception 
was  taken.  * 

Held,  That  the  request  was 
properly  refused,  as  by  subdivision 
11  of  Section  3347  of  said  Code  all 
proceedings  pending  in  Surro- 
gates' Courts  on  September  1, 
1880,  are  excepted  from  the  oper- 
tion  of  any  of  the  provisions  con- 
tained in  Chapters,  14-20  of  such 
Code;  Section  2545  being  a  part  of 
Chapter  18  it  did  not  apply. 

Judgment  of  General  Term, 
aflBrming  decree  of  Surrogate,  re- 
versed and  petition  dismissed. 

Opinion  by  Ruger,  Ch.  /.  All 
concur. 


MASTER  AND  SERVANT. 
NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Dana,  admrx.,  appll,,  v.  The  N. 
Y.  C.  &  H.  R.  RR.  Co.,  respt 

Decided  April  24,  1883. 

The  principle  that  a  servant,  on  entering  the 
employment  is  deemed  to  have  assumed 
the  ordinary  risks  incident  to  the  service 
has  no  application  to  relieve  the  employer 
from  liability  where  the  injury  is  traced 
to  the  employer's  personal  failure  to  take 
reasonable  precautions  to  insure  the  safety 
of  the  servant  while  in  the  performance 
of  his  duties,  or  where  he  knew  of  the  ex- 
istence of  a  danger  of  which  the  servant 
had  no  means  of  knowledge. 

This  action  was  brought  to  re 
cover  damaj?es  for  the  death  of  D., 
plaintiff's  intestate,  caused  by  the 
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alleged  negligence  of  defendant. 
D.  was  in  defendant's  employ  and 
was  injured  through  the  defective 
system  under  which  defendant 
carried  on  the  business  of  running 
its  trains.  The  court  directed  a 
verdict  for  defendant. 

Thomas  Raines^  for  applt. 

Edward  Harris,  for  respt. 

Held,  Error  ;  that  although  D., 
at  the  time  of  entering  defendant's 
employment,  must  be  deemed  to 
have  assumed  the  ordinary  risks 
incident  to  the  service,  still  de- 
fendant could  not  avail  itself  of 
this  assent  unless  it  had  taken  rea- 
sonable precautions  to  insure  his 
safety  while  in  the  performance  of 
the  duties  assigned  to  him.  The 
principle  which  secures  this  ex- 
emption has  no  application  where 
the  injury  is  traced  to  the  employ- 
er's personal  failure  to  take  such 
precautions,  nor  where  he  knew  of 
the  existence  of  a  danger  of  which 
the  servant  has  no  means  of  knowl- 
edge. 

A  railroad  corporation  is  bound 
to  carry  on  its  business  under  a 
proper  and  reasonable  system  or 
regulations,  85  N.  Y.,  61,  and  if, 
through  any  defect  therein,  an  in- 
jury occurs  to  the  servant  the  cor- 
poration will  be  liable. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict,  re- 
versed and  new  trial  granted. 

Opinion  by  Davforth,  J,  All 
concur. 

WILLS.     LEGACY. 

N.  Y,  Court  of  Appeals. 

Smith,  exr.,  respt, ^  v.  Burch, 
applt 


Decided  April  17,  1888. 

The  wife  of  B.,  by  her  will  made  in  1877,  be- 
queathed him  ••  all  her  ready  money,  in 
bank  or  elsewhere."  In  1878  she  received 
a  legacy  under  the  will  of  S.,  and  author- 
ized B  to  collect  it  for  her.  He  was  un 
ble  to  do  so  until  1880,  by  which  time  the 
wife's  mind  had  become  affected.  She  died 
after  a  long  Illness  in  1881.  During  this 
illness  B.  collected  and  spent  for  household 
and  medicinal  expenses  the  whole  legacy. 
Held,  That  after  said  legacy  had  been  col- 
lected by  B.  for  his  wife  it  could  be  treated 
as  ready  money  in  his  hands  for  her  and 
passed  to  him  under  the  bequest. 

Reversing  8.  C,  16  W.  Dig..  26. 

In  December,  1877,  M.  B.,  plain- 
tiff's testatrix  and  the  wife  of 
defendant,  made  her  will,  which, 
after  bequests  of  legacies  to  certain 
relatives  named,  amounting  to 
$1,300,  provided  :  *'  I  further  give 
and  bequeath  to  my  beloved  hus- 
band all  the  ready  money  I  may 
have,  either  in  bank  or  elsewhere, 
at  my  decease,  before  any  of  the 
foregoing  legacies  or  bequests  shall 
be  paid,"  and  the  remainder  of  her 
estate  she  bequeathed  to  certain 
missionary  societies  for  charitable 
purposes.  She  died  September 
26,  1881,  and  in  October  thereafter 
her  will  was  admitted  to  probate 
and  plain tiflf  qualified  as  executor. 
In  1878,  M.  B.  became  entitled  to 
a  legacy  of  $450  under  the  will  of 
S.  His  executor  had  funds  of  the 
estate  with  which  to  pay,  but  he 
delayed  doing  so  on  account  of  his 
financial  embarrassment.  Early 
in  1879  M.  B.  instructed  her  hus- 
band to  collect  this  legacy  for  her. 
Between  January  14,  1880,  and 
December  8,  1880,  he  collected  the 
legacy.  For  some  time  prior  to 
January  1,  1880,  and  up  to  the 
time  of  her  death,  M.  B.  was  men- 
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tally  incompetent  to  transact  her 
ordinary  business  and  control  her 
property.  Defendant,  as  he  col- 
lected the  legacy,  used  the  money 
with  his  own  for  household  ex- 
penses, nurse  and  medical  attend- 
ance for  his  wife,  and  none  was 
left  when  sbe  died.  During  this 
time  defendant  was  able  to  provide 
suitably  for  his  family  out  of  his 
own  property.  Plain  tiflf  seeks  in 
this  action  to  recover  the  amount 
of  this  legacy. 

Oeo,  B,  Davis ^  for  applt. 

Wm,  Hazlitt  Smith,  for  respt. 

Held,  That  plaintiff  was  not  en- 
titled to  recover  the  money  claim- 
ed; that  after  said  legacy  had  been 
collected  by  defendant  for  his  wife 
it  could  be  treated  as  ready  money 
in  his  hands  for  her;  it  was  like 
money  in  bank  and  was  held  by 
him  as  a  depositary,  and  he  was 
liable  to  pay  it  upon  call.  The 
testatrix  regarded  money  in  bank, 
for  which  the  bank  was  simply  her 
debtor,  liable  to  pay  her  upon 
proper  demand,  as  ready  money, 
and  when  she  spoke  in  her  will  of 
money  ''either  in  bank  or  else- 
where '•  she  meant  all  her  money 
that  was  situated  similarly  to  that 
she  had  in  bank. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
reversed  and  judgment  given  for 
defendant. 

Opinion  by  Earl,  J,  All  con- 
cur, except  Finch,  /.,  taking  no 
part.  

ATTORNEYS. 
N.  Y.  Court  of  Appeals. 
Chatfield,   applt.,   v.    Simonson 
et  al.,*exrs.,  respts. 


I      Decided  April  17,  1883. 

An  attorney  has  no  right  to  use  the  position 
he  occupies  by  virtue  of  that  relation  to 
bargain  for  a  personal  advantage  with  his 
adversaries  in  the  action,  or  do  any  act 
which  will  tend  to  prejudice  his  client's 
rights  in  the  event  of  a  successful  termina- 
tion of  the  action. 

Where  the  attorney  for  the  plaintiff  in  an  ac- 
tion to  determine  tlie  validity  of  a  will,  for 
a  valuable  consideration  paid  to  him  by  a 
defendant  therein,  released  certain  real 
estate  from  the  operation  of  the  action, 
Held,  That  this  was  a  breach  of  the  attor- 
ney's agreement  with  his  client  and  consti- 
tuted a  good  defense  to  his  claim  for  com- 
pensation for  his  services. 

In  an  action  by  an  attorney  to  recover  for 
professional  services  defendant  may,  un- 
der a  general  denial,  show  any  facts  tending 
to  disprove  the  allegations  of  the  complaint 
that  the  conditions  of  the  contract  had  been 
performed. 

The  answer  stated  that  defendants  would  set 
off  the  sum  received  by  plaintiff  for  the  re- 
lease against  any  demand  he  might  estab- 
lish. Held,  That  this  was  not  a  ratification 
of  plaintiff's  act,  and  did  not  control  the 
effect  of  such  act  as  a  defense. 

This  action  was  brought  by  an 
attorney  to  recover  a  compensa- 
tion agreed  upon  for  professional 
services.  It  appeared  that  in  Jan- 
uary, 1878,  an  action  was  pending 
in  the  Supreme  Court  to  determine 
the  validity  of  the  will  of  W.  A 
verdict  was  rendered  sustaining 
the  validity  of  the  will.  S.,  de- 
fendants' testator,  was  interested 
in  the  success  of  the  action  as  one 
of  the  heirs-at-law  of  W.,  and  after 
the  verdict  ent^ered  into  a  contract 
with  plaintiflf  to  conduct  the  case 
as  attorney  for  the  plaintiff  therein, 
but  in  reality  for  the  benefit  of 
S.,  to  a  final  determination,  for 
which  he  was  to  receive  $7,500. 
Plaintiff  was  substituted  as  attor- 
ney for  the   plaintiff  therein  and 
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performed  services  therein.  S. 
died  before  any  proceeding  could 
be  taken  in  court  for  a  new  trial. 
Defendants,  as  his  executors,  set- 
tled and  discontinued  the  action  in 
April,  1878.  It  appeared  that 
intermediate  the  employment  of 
plaintiff  and  the  death  of  S.  the 
former  entered  into  a  contract  with 
an  attorney  for  one  of  the  defend- 
ants in  the  action  on  the  will  of 
W.y  in  consideration  of  $l,6o0  to 
be  paid  him,  to  release  certain  real 
estate  belon|;ing  to  the  estate  of 
W.,  to  enable  said  defendant  to 
mortgage  the  same.  The  plaintiff 
herein,  without  disclosing  that  he 
was  to  be  compensated,  applied 
to  the  plaintiff  therein  and  S.  for 
such  release,  which  was  refused. 
He  executed  the  release  in  his  own 
name  as  attorney  for  the  plaintiff 
in  said  suit,  and  caused  his  son,  as 
attorney  for  S.,  to  execute  a  stipu- 
lation in  the  action  whereby  he 
purported  to  release  said  real  estate 
from  the  operation  of  said  action. 
A  loan  was  obtained  on  the  faith 
of  these  instruments  and  a  mort- 
gage executed.  The  above  facts 
were  established  by  plaintiff's  evi- 
dence and  by  instruments  signed 
by  him,  the  execution  of  which  he 
admitted,  and  no  excuse  or  justi- 
fication was  made  or  offered  by 
plaintiff.  The  Court  held  that 
these  facts  constituted  a  defense 
to  plaintiff's  action.  To  this  he 
excepted  because  the  facts  did 
not  constiute  a  defense  upon  the 
merits,  and  the  answer  set  up 
these  facts  by  way  of  set-off,  and 
hence  they  could  not  be  made  to 
operate  as  a  defense  to  the  action. 

Wdlter  S.  CowleSy  for  applt. 

Vol.  17.— No.  la. 


E,  Schenck,  for  respts. 

Held,  That  the  exceptions  were 
not  well  taken  ;  that  the  contract 
the  law  implies  from  an  attorney's 
employment  is,  that  he  shall  ren- 
der faithful  and  honest  service  to 
his  client  in  the  conduct  of  the 
business  in  which  he  is  employed, 
and  shall  not  use  the  knowledge 
gained  therein,  or  the  position  he 
occupies  by  virtue  of  his  relation 
to  the  prejudice  of  his  client,  and 
that  he  will  serve  his  client  in  good 
faith  and  to  the  best  of  his  knowl- 
edge and  ability.  He  had  no  right 
to  use  his  position  as  attorney  to 
bargain  for  a  personal  advantage 
with  his  adversaries  in  the  action, 
or  to  do  any  act  which  would  tend 
to  prejudice  his  client's  rights  in 
the  event  of  a  successful  termina- 
tion of  the  action.  The  facts  es- 
talished  disclosed  a  breach  by 
plaintiff  of  his  agreement  with  his 
client  and  constituted  a  good  de- 
fense to  his  claim. 

Defendants'  answer,  by  a  general 
denial,  put  in  issue  the  perform- 
ance by  plaintiff  of  the  contract 
under  which  he  seeks  to  recover. 

Held^  That  under  this  plea  it 
was  competent  for  defendants  to 
show  any  facts  tending  to  disprove 
the  allegations  of  the  complaint 
that  the  conditions  of  the  contract 
had  been  performed. 

The  answer  also  contained  a 
special  count  setting  up  the  pe- 
culiar facts  constituting  the  de- 
fense, which  commenced  as  fol- 
lows: *' Third.  These  defendants, 
for  further  answer  to  the  said 
complaint,"  allege,  &c.  Then  fol- 
lows the  statement  of  facts  consti- 
tuting the  defense,  and  concludes 
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by  stating  that  the  plaintiff  herein 
received  $1,000  for  the  release, 
which,  in  right  and  equity,  be- 
longed to  S.;  '*and  these  defend- 
ants will  set  off  the  same  against 
any  demand  the  plaintiff  may  es- 
tablish," &c. 

Held^  That  it  may  be  said  that 
these  facts  were  not  alleged  as  a 
counterclaim,  and  that  their  effect 
as  a  defense  is  not  controlled  by 
the  claim  that  the  sum  received 
might  be  set  off  against  the  amount 
claimed  by  plaintiff;  that  as  no 
answer  was  suggested  by  plaintiff 
to  the  fact  proved  it  must  be  as- 
sumed that  none  existed.  The 
relief  demanded  in  a  pleading  is 
unimportant  if  the  facts  stated 
entitled  the  party  pleading  to  some 
form  of  relief.  60  N.  Y.,  19; 
Pomeroy's  Rem.  &  Remedial 
Rights,  §§  724,  725. 

The  third  count  of  the  answer 
would  not  be  held  bad  on  de- 
murrer because  the  special  use  to 
be  made  of  the  facts  set  out  was 
not  correctly  pointed  out  therein. 
20  N.  Y.,  62 ;  70  id.,  601.  Under 
§  723  of  the  Code  of  Civil  Proce- 
dure, it  would  be  the  duty  of  the 
Court  to  disregard  the  alleged 
defect  in  the  pleading,  or  make  it 
conform  to  the  facts  proved,  if  that 
course  were  necessary  to  support 
the  judgment.  In  an  action  at  law 
a  party  may  plead  as  many  de- 
fenses or  counterclaims,  or  both, 
as  he  may  have,  whether  they  are 
those  formerly  denominated  legal 
or  equitable.  Code  of  Procedure, 
§  507.  The  most  that  can  be 
claimed  from  the  language  of  the 
third  count  of  the  answer  is,  that 
it  is  the  assertion  by  the  pleader 


of  a  mere  legal  conclusion  to  be 
drawn  from  the  facts  stated,  or  a 
statement  of  the  chai-acter  of  the 
relief  to  which  he  deems  himself 
entitled  upon  such  facts.  Such  a 
claim,  although  erroneous,  does 
not  preclude  the  Court  from'  giv- 
ing the  party  the  relief  to  which 
he  is  entitled.  2  N.  Y.,  10  ;  6  id., 
33;  1  Sandf.  Ch.,  334;   2  id.,  359. 

As  defendants  claimed  that  the 
$1,000  received  by  plaintiff  from 
his  client's  adversaries  should 
be  set  off  only  in  case  plaintiff 
succeeded  in  establishing  some 
valid  claim  in  the  action,  it  could 
not  be  regarded  as  a  ratification 
of  plaintiff's  act  in  receiving  the 
$1,000,  for  the  reason  that  it  was 
to  be  so  used  only  in  the  event 
that  such  conduct  failed  to  furnish 
an  absolute  defense  to  the  action 
upon  the  merits. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Ruger^  Ch,  J,  All 
concur. 


FORECLOSURK    RECEIVERS. 

N.  Y.  Supreme  Court.  General 
Term.  .  Fourth  Dept. 

Eliza  C.  Hallenbecketal.,  respts.^ 
V.  Bernard  Donell  et  al.,  appUs. 

Decided  Jan.,  1883. 

The  court  has  power,  under  §  713  of  the  Code, 
to  appoint  a  receiver  pendente  lite  in  an  ac- 
tion of  foreclosure  where  the  security  is  in- 
adequate and  the  mortgagor  is  insolvent. 

Where  it  appeared  that  the  debt  was  inade- 
quately secured  ;  that  the  mortgagor  had 
defaulted  in  the  payment  of  interest  and 
had  received  moneys  for  buildings  burned 
from  the  premises  which  he  failed  to  apply 
on  the  mortgage,  and  that  the  property  was 
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deteriorating,  EM,  That  it  was  a  proper 
case  for  the  appointment  of  a  receiver  of 
the  rents  and  profits  pendente  lite. 

Appeal  from  order  appointing  a 
receiver  of  "  the  rents  and  profits 
of  the  mortgaged  premises,"  ex- 
cepting two  acres  conveyed  to 
one   S. 

Action  of  foreclosure.  There  was 
evidence  that  the  mortgage  debt 
was  inadequately  secured ;  that 
the  mortgagor  was  insolvent  and 
had  defaulted  in  the  payment  of 
interest ;  that  he  had  received 
moneys  paid  for  buildings  burned 
from  the  mortgaged  premises  and 
failed  to  apply  them  on  the  mort- 
gage debt,  and  that  the  property 
was  deteriorating.  Some  of  these 
facts  were  disputed.  The  court 
held  that  a  proper  case  for  a  re- 
ceiver had  been  made  out,  and 
made  the  order  appealed  from. 

It  is  claimed  that  the  code  con- 
tains no  provision  which  author- 
izes the  appointment  of  a  receiver, 
in  such  a  case,  because  of  the  in- 
adequacy of  the  security  and  in- 
solvency of  the  mortgagor. 

FranTdin  Pierce^  for  applts. 

Lansing  &  Lyman^  for  respts. 

Held,  That  §  713  of  the  Code 
confers  power  on  the  court  to  ap- 
point a  receiver  in  such  a  case.  It 
expressly  declares  a  receiver  ''may 
be  appointed  by  the  court  *  *  * 
before  final  judgment  on  the  ap- 
plication of  a  party  who  estab- 
lishes an  apparent  right  to  or 
inierest  in  the  property  when  It  is 
in  the  possession  of  an  adverse 
party  and  there  is  danger  that  it 
will  be  *  *  *  lost,  materially 
injured  or  destroyed."  In  a  later 
portion   of  the  section  is  found, 


viz. :  ''  Tht*  word  *  property '  as 
used  in  this  section  includes  the 
rents,  profits  or  other  income  and 
the  increase  of  real  and  personal 
property." 

It  appears  that  plaintififs  have 
an  apparent  right  to  have  the 
property,  including  the  rents  and 
profits,  to  the  extent  needed  to 
pay  their  mortgage;  it  appears 
that  they  have  an  interest  in  the 
property,  including  the  rents  and 
profits,  and  that  such  rents  and 
profits  are  in  the  possession  of  the 
defendant,  and  that  they  may  be 
lost  or  materially  injured  or  de- 
stroyed unless  a  receiver  takes 
possession  thereof  pending  the 
proceedings  to  foreclose  the  mort- 
gage. The  section  applies  to  such 
a  case  ;  that  it  should  so  apply  is 
made  clear  by  the  language,  and 
the  note  of  Mr.  Throop  sheds  light 
upon  the  intent  of  the  codifiers. 

It  had  been  held  in  many  cases 
before  the  section  was  adopted 
that  the  legal  estate  in  the  land 
and  in  the  rents  was  in  the  mort- 
gagor, and  that  the  mortgagee  had 
only  an  ''  interest  in  "  or  an  equi- 
table title  to  the  lands  and  profits 
to  the  extent  needed  to  satisfy  the 
mortgage  debt.  17  N.  Y.,  295  ;  21 
id.,  366;  53  id.,  228;  31  Barb., 
201  ;  42  N.  Y.,  146;  54  id.,  599. 
The  Legislature,  in  the  light  of 
these  cases,  used  the  language 
quoted,  and  thereby  conferred 
power  upon  the  court  to  appoint 
a  receiver  in  cases  where  the^prop- 
erty  was  an  inadequate  security 
and  the  mortgagor  was  insolvent, 
and  the  law  has  been  and  remains 
such  that  the  court  has  ample 
power  to  appoint  a  receiver  pen- 
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dente  lite,  10  W.  Dig.,  289 ;  8  id., 
381 ;  13  Hun,  671  ;  84  N.  Y.,  461  ; 
and  when  such  receiver  is  appoint- 
ed he  acquires  a  specific  lien  upon 
the  rents  and  profits,  which  may  be 
enforced  through  the  instrumen- 
tality of  the  receivership  by  the 
courts.     83N.  Y.,  1. 

That  the  court  did  not  err  in  the 
exercise  of  its  discretion. 

Order  affirmed,  with  costs  and 
disbursements. 

Opinion  by  Hardin^  J.;  Smithy 
P.  /.,  and  Haight,  J.,  concur. 


AWARD.     TITLE. 

N.  Y.  Supreme  Court.  General 
Term.    Second  Dept. 

In  xe  application  of  the  N.  Y., 
W.  S.  &  Buff.  RR.  Co.,  to  acquire 
lands  of  Swain. 

Decided  Feb.,  1883. 

The  owners  of  the  upland  bordering  on  the 
Hudson  River  have  no  interest  in  the  land 
under  such  waters,  and  it  is  not  necessary, 
therefore,  for  the  party  seeking  to  acquire 
the  land  thereunder  to  give  notice  to  the  up- 
land owner. 

Appeal  from  an  award. 

Appellant  Swain  is  the  owner  of 
lands  lying  upon  the  west  side  of 
the  Hudson  River.  The  railroad 
company  seek  to  take  about  three- 
fourths  of  an  acre,  being  substan- 
tially all  the  water  front  of  Swain's 
premises.  In  1881  Swain  had  taken 
initiatory  steps  to  procure  a  grant 
of  lands  under  water  in  front  of 
his  premises  from  the  commission- 
ers of  the  land  oflSce.  He  had  not 
obtained  such  grant  at  the  time  of 
the  filing  and  service  of  the  petition 
in  this  case  upon  the  proper  State 
officers.     The    railroad    company 


procured  a  title  to  such  lands  un- 
der water  by  appraisal  under  §25 
of  Chap.  140,  Laws  of  1850.  No 
notice  was  served  upon  Swain 
therein.  Upon  the  hearing  before 
the  commissioners  to  appraise  the 
upland  the  appi-aisal  of  the  lands 
under  water  was  given  in  evidence, 
and  it  is  claimed  in  behalf  of  Swain 
that  notice  should  have  been  given 
him  as  a  party  interested  in  the 
lands  under  water  and  that  the 
present  award  was  insufficient. 

Calvin  Frost,  for  respt. 

Jackson  <fe  Marline,  for  applts. 

Held,  That  §  67,  1  R.  S.,  308, 
giving  power  to  the  commissioners 
of  the  land  office  to  grant  lands  to 
owners  of  uplands  only  and  declar- 
ing that  all  other  grants  be  void, 
must  be  deemed  modified  by  Chap. 
140  of  the  Act  of  1850,  which  gives 
authority  to  railroad  companies  to 
acquire  any  lands  belonging  to  the 
people  necessary  for  the  purpose 
of  the  road  "by  appraisal  as  in  case 
of  lands  owned  by  individuals." 
47  N.  Y.,  157. 

The  owner  of  the  uplands  has  no 
interest  in  the  land  under  water. 
6N.  Y.,  522. 

No  notice,  therefore,  was  re- 
quired to  be  served  on  Swain  to 
condemn  the  State  lands,  because 
he  had  no  interest  in  them  and  the 
law  permitting  their  condemnation 
was  legal. 

The  question  of  the  power  of 
railroads  to  take  lands  similarly 
situated  is  decided  in  matter  of 
New  York  Central  &  Hudson 
River  Railroad  Co.,  77  N.  Y., 
248. 

The  remaining  question  was 
solely  one  as  to  the  adequacy  of  the 
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damages  given  by  the  coramission- 
ers. 

Held^  That  the  award  should  be 
sustained  under  the  well-settled 
rule  that  unless  evidence  of  injus- 
tice is  palpable  on  its  face  the  re- 
port will  not  beset  aside.  0  How. 
Pr.,467;  16  Barb.,  100. 

Order  confirming  report  affirmed, 
with  costs. 

Opinion  by  Barnard^  P.  J,; 
DykmaUy  /.,  concurs  ;  Chillen^  J.. 
not  sitting. 


AGENCY.     EVIDENCE.    MAR- 
RIED  WOMEN. 

N.  Y.  SuPREMti:  Court.  (General 
Term.  ^$econd  Dept. 

George  Gurnee  et  al.,  respts,^  v. 
Eliza  B.  Scott,  applt. 

Decided  Feb.,  1883. 

To  charge  a  wife  for  work  done  upon  her 
premises  under  a  contract  with  her  husband 
there  must  be  some  evidence  that  he  acted 
as  agent  and  not  as  principal,  and  his 
agency  will  not  be  assumed.  An  agency 
cannot  be  established  by  the  sole  declara- 
tions of  the  agent. 

The  admission  under  objection  of  the  declara- 
tions of  the  husband  in  the  absence  of  the 
wifey  directing  articles  furnished  to  be 
charged  to  the  wife,  is  error. 

This  action  is  brought  by  plain- 
tiffs to  recover  for  materials  which 
were  used  in  the  construction  of  a 
house  upon  a  lot  belonging  to  de- 
fendant. The  articles  were  ordered 
by  defendant's  husband.  Plain- 
tiffs were  permitted  to  prove,  under 
objection,  that  the  husband,  in  the 
absence  of  the  wife,  directed  the 
same  to  be  charged  to  defendant. 
PlaintiflFs  were  also  permitted  to 
prove  that,  after  some  of  the  goods 
were  delivered,   defendant's  hus- 


band, in  her  absence,  stated  that 
his  wife  was  going  to  build,  and 
that  he  had  been .  down  to  see 
White  &  Gurnee  about  getting 
lumber  for  the  house. 

There  was  no  other  proof  of  au- 
thority given  by  the  wife  to  her 
husband  to  buy  the  goods  in  ques- 
tion, or  any  other  property,  upon 
her  credit. 

Judgment  was  rendered  for 
plaintiff  in  Justice's  Court,  and 
defendant  appealed  to  the  County 
Court,  and  the  judgment  was 
affirmed,  and  this  appeal  is  taken 
from  the  judgment  of  the  County 
Court. 

M,  E,  Sawyer,  for  respts. 

M,  M.  Dickinson,  for  applt'. 

Held,  That  the  evidence  was 
improperly  admitted ;  that  to 
charge  a  wife  for  materials  used 
upon  her  premises  under  a  con- 
tract with  her  husband  there 
must  be  some  evidence  that  he 
acted  as  agent  and  not  as  princi- 
pal, and  his  agency  will  not  be  as- 
sumed.    63  N.  Y.,  612. 

An  agency  cannot  be  established 
by  the  sole  declarations  of  the 
agent.  This  is  so  familiar  a  rule 
of  evidence  as  to  need  no  author- 
ity. 

Husted  V.  Mathes,  77  N.  Y., 
388,  distinguished. 

The  judgment  cannot  be  up- 
held because  defendant  failed  to 
move  for  a  non-suit.  She  objected 
to  the  evidence,  and  at  the  close  of 
the  case,  when  it  appeared  that  this 
hearsay  authority  was  all  which 
was  proven,  she  moved  to  strike 
out  the  evidence.  Assuming  the 
evidence  properly  admitted,  there 
was  no  case   for  a    non-suit,  and 
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this  the  Court  had  already  de- 
cided. If  the  evidence  had  been 
stricken  out  there  was  no  case 
whatever  against  defendant.  If 
the  evidence  was  properly  received 
it  became  necessary  to  meet  it. 

Judgment  of  the  County  Court 
and  of  the  Justice  of  the  Peace  re- 
versed. 

Opinion  by  Barnard^  P,  J. ; 
Cullen^  /.,  concurs ;  Dykman,  J., 
dissents. 


OFFICIAL  BONDS. 

INTEREST. 

N.  Y.  Court  of  Appeals. 

The  Board  of  Supervisors  of 
Monroe  Co.,  respt.^  v.  Clarke, 
impld.,  applL 

Decided  May  8,  1883. 

Unless  the  territorial  jurisdiction  of  a  public 
officer  has  been  enlarged,  or  the  general  na- 
ture or  functions  of  his  office  changed,  a 
surety  on  his  bond  will  not  be  discharged 
on  account  of  changes  made  in  the  official 
duties  after  the  execution  of  the  contract. 

The  statute  imposes  an  active  duty  on  a  coun- 
ty treasurer,  and  a  failure  to  perform  it 
constitutes  a  breach  of  his  bond.  The 
damages  arising  therefrom  are  the  amount 
which  he  failed  to  pay  over  to  his  succes- 
sor, with  interest  from  the  time  of  such 
failure. 

Affirming  S.  C,  13  W.  Dig.,  212. 

This  action  viras  against  a  surety 
upon  the  bond  of  a  county  treasu- 
rer, whose  term  of  oflBce  extended 
from  October,  1861,  to  October, 
1864.  It  was  claimed  by  defend- 
ant that  he  was  discharged  as  a 
surety  because  during  his  princi- 
pal's term  of  oflBce  the  plaintiff 
imposed  upon  him  the  duty  of 
raising,  keeping  and  disbursing 
large  sums  of  money  during  the 
war,  for  county  purposes,  which 


was  in  addition  to  the  usual  and 
ordinary  duties  of  his  office.  The 
referee  before  whom  the  case  was 
tried  held  that  the  surety  was  not 
liable  for  the  acts  of  the  treasurer 
concerning  the  moneys  received 
by  him  by  reason  of  the  additional 
duties  imposed  upon  him,  but  de- 
cided that  his  obligations  upon  the 
bond  having  reference  to  the 
usual  and  ordinary  duties  of  the 
treasurer  were  unaffected  thereby. 
No  appeal  was  taken  from  this 
decision  by  plaintiff.  Defendant 
claimed  that  he  should  have  been 
discharged  altogether  from  liabil- 
ity. 

Joseph  A,  Stull,  for  applt. 

W,  F.  Cogswell,  for  respt. 

Held^  Untenable.  A  well-settled 
distinction  exists  between  the  ob- 
ligations assumed  by  sureties  up- 
on the  bonds  of  public  oflBcers  and 
by  those  liable  upon  private  con- 
tracts. In  the  case  of  the  former 
the  parties  contract  with  reference 
to  the  acknowledged  power  of  the 
legislature  to  vary  and  change  the 
power  and  duties  of  such  officers. 
Unless  the  territorial  jurisdiction 
of  a  public  officer  has  been  enlarg- 
ed, or  the  general  nature  or  func- 
tions of  his  office  changed,  a  surety 
upon  his  bond  will  not  be  dis- 
charged on  account  of  changes 
made  in  the  official  duties  after 
the  execution  of  the  contract.  36 
N.  Y.,  469. 

A  surety  is  responsible  for  de- 
fault in  the  performance  of  the 
duties  of  his  principal  as  they  ex- 
isted at  the  time  of  his  assumption 
of  liability.  97  U.  S.,  584;  25 
Grattan,   771;    97  Mass.,   533;    9 
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Wheat,  720 ;  9  Shepley  (Me.),  341  ; 
12  B.  Mon.,  278. 

Pybus  V.  Gibbs,  6  El.  &  BL,  902, 
disapproved. 

Appellant  claimed  that  the  ref- 
eree erred  in  allowing  interest  up- 
on the  amount  he  found  appel- 
lant's principal  or  his  executor 
failed  to  deliver  to  his  successor  on 
the  expiration  of  his  term  of  office. 
The  condition  of  the  bond  was 
that  the  treasurer  should  pay  ac- 
cording to  law  all  moneys  which 
had  come  into  his  hands  as  such 
county  treasurer.  The  statute 
provides  that  at  the  termination  of 
his  office  '*all  books  and  papers 
belonging  to  his  office,  and  all 
moneys  in  his  hands  by  virtue  of 
his  office,  shall  be  delivered  to  his 
successor  in  office,"  &c.  He  is  also 
required  ''  to  keep  a  just  and  true 
account  of  the  receipts  and  expen- 
ditures of  all  moneys  which  shall 
come  to  his  hands  by  virtue  of  his 
office."     1  R.  S.,  369,  §§21,  24. 

Held^  That  the  statutory  provis- 
ions impose  an  active  ^uty  upon 
the  treasurer,  and  a  failure  to  per- 
form it  constitutes  a  breach  of  the 
conditions  of  his  bond.  The  neces- 
sary and  legitimate  damages  aris- 
ing from  this  breach  are  the 
amount  of  money  the  treasurer 
failed  to  pay  over,  with  interest 
thereon  from  the  day  the  obliga- 
tion matured.  36  N.  Y.,  255  ;  14 
id.,  492 ;  4  Wend.,  453. 

Judgment  of  General  Term,  mod- 
ifying judgment  for  plaintiff  and 
affirming  same  as  modified,  affirm- 
ed. 

Opinion  by  Earl^  J.  All  con- 
cur, except  Davforth,  /.,  not  sit- 
ting. 


CONSTITUTIONAL  LAW. 

N.   Y.   Court  of    Appeals. 

The  People,  applts.^  v.  The 
Fire  Ass'n  of  Philadelphia,  respt. 

Decided  May  1,  1883. 

Chap.  60,  Laws  of    1875,  is  not  unconstitu- 
tional. 
Reversing  S.  C,  16  W.  Dig.,  271. 

It  is  claimed  on  this  appeal  that 
Chap.  60  of  the  Laws  of  1875, 
which  in  substance  provides  that 
an  insurance  company  of  an- 
other State,  seeking  to  do  business 
here,  shall  pay  to  the  Superin- 
tendent of  the  Insurance  Depart- 
ment for  taxes,  fines,  penalties, 
certificates  of  authority,  license 
fees  and  otherwise  an  amount 
equal  to  that  imposed  by  the  State 
of  its  origin  upon  companies  of 
this  State  seeking  to  do  business 
there,  when  such  amount  charged 
is  greater  than  our  own,  is  a  viola- 
tion of  a  constitutional  right. 

Leslie  W,  Russell^  Attorney- 
General,  for  applts. 

Joseph  H.  Choate^  for  respt. 

Held^  Untenable ;  that  the  act 
of  1875  is  not  an  unlawful  delega- 
tion of  the  legislative  power.  The 
Legislature  has  power  to  pass  a 
law  whose  operation  might  depend 
upon  or  be  affected  by  a  future  con- 
tingency. The  act  of  1875  was  a 
perfect  and  complete  law,  having 
at  once  a  binding  force  of  its  own 
and  dependent  upon  no  additional 
consent  or  action  for  its  vitality 
and  existence.  Neither  the  law 
nor  its  expediency  depended  upon 
the  legislation  of  another  State.  It 
remained  the  law,  and  its  ex- 
pediency was  the  same  whether 
other  States  legislated  or  not. 
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Barto  V.  Himrod,  8  N.  Y.,  483, 
distinguished. 

The  Legislature  does  not  abdi- 
cate its  functions  and  delegate  its 
authority  when  it  inriposes  a  fine 
or  penalty  without  itself  fixing  the 
amount,  or  when  it  leaves  it  to  be 
fixed  by  some  other  tribunal.  The 
act  of  1875,  however,  certainly 
fixes  the  fine  or  tax  by  reference 
to  an  extrinsic  fact  which  deter- 
mines its  amount  in  excess  of  a 
fixed  and  established  rate.  Be- 
cause an  extrinsic  fact  is  the  leg- 
islation of  another  State,  it  does 
not  follow  that  the  legislative  dis 
cretion  of  such  other  State  is  in 
any  manner  substituted  for  our 
own.  Legislation  adapted  to  a 
future  emergency  may  properly 
recognize  its  movable  character 
and  be  itself  made  flexible  to  the 
changing  emergency.  This  char- 
acteristic is  the  product  of  legis- 
lative will  and  discretion  rather 
than  a  surrender  of  it.  A  law 
may  be  made  to  fit  a  changing 
event  and  follow  it  and  adjust 
itself  to  it  through  a  series  of 
future  mutations,  and  those,  too, 
made  by  foreign  legislation  or  the 
voluntary  action  of  other  bodies. 
26  Vt.,  366;  13  Gratt.,  90;  7 
Cranch,  386;  7  Wend.,  540.  As 
the  act  of  1876  preserves  our  nor- 
mal and  ordinary  rate  of  taxation 
in  any  event,  and  operates  only 
when  the  foreign  rate  rises  above 
it,  it  cannot  be  justly  held  uncon- 
stitutional as  involving  a  delega- 
tion of  legislative  discretion. 

Legislation  which  retaliates  is 
not  inevitably  vicious,  but  may  be 
just,  necessary  and  even  indis- 
pensable. 


The  act  of  1875  was  also  objected 
to  as  violative  of  Art.  14  of  the 
Federial  Constitution,  and  espe- 
cially of  the  final  clause,  which 
commands  that  no  State  shall 
"deny  to  any  person  within  its 
jurisdiction  the  equal  protection 
of  the  laws." 

Held^  Untenable;  that  the  clause 
relied  upon  has  no  application  to 
the  rights  of  defendant ;  that  it  is 
a  foreign  corporation  which  could 
only  come  within  this  State  or 
transact  business  here  by  permis- 
sion of  the  State,  either  express  or 
implied,  and  could  be  excluded. 
8  Wall.,  168;  13  Pet.,  586;  10 
Wall.,  ,566;  13  Fed.  Rep.,  722. 
The  tax  or  license  fee  charged  is  a 
condition  of  admission  which  de- 
fendant has  assented  to  by  coming 
into  this  State,  and  it  is  bound  by 
such  assent.  The  Fourteenth 
Amendment  can  only  apply  to 
foreign  insurance  companies  after 
they  have  performed  the  condi- 
tions upon  which  they  are  entitled 
to  admission  to  this  State.  Even 
if  the  conditions  were  unconstitu- 
tional, the  foreign  company  could 
waive  that  objection,  3  N.  Y.. 
511  ;  38  id.,  267;  46  id.,  103,  and 
does  so  when  it  accepts  the  condi- 
tions by  coming  in  under  them, 
and  is  estopped  from  raising  the 
question.     44  N.  Y.,  415. 

The  final  clause  of  Art.  14  re- 
lates to  persons  already  within 
the  jurisdiction  in  fact  and  of 
right,  and  their  treatment  there- 
after, and  not  at  all  to  the  terms 
and  conditions  on  which  they  could 
come  in. 

The  provision  of  Sec.  20  of  Art. 
3  of    the  State  Constitution,  that 
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"any  law  which  imposes,  con- 
tinues or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object 
to  which  it  is  to  be  applied,  and 
it  shall  not  be  sufficient  to  refer  to 
any  other  law  to  fix  such  tax  or 
object,"  does  not  relate  to  a  tax 
imposed  as  a  condition  upon  a 
foreign  insurance  company  ;  the 
tax  covered  by  this  provision  is 
one  general  in  its  provisions  and 
coextensive  with  the  State.  8  N. 
Y.,  326. 

Judgment  of  General  Term  for 
defendant,  upon  case  submitted, 
reversed  and  judgment  directed 
for  plaintiff. 

Opinion  by  Fiach^  J.  All  con- 
cur. 


BENEVOLENT  ASSOCIATION. 

B  Y  -LA  W .     OBLIGATION 

OP  CONTRACTS. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Henry  Coyle,  respt,  v.  The 
Father  Matthew  T.  A.  B.  Society, 
applt. 

Decided  May,  1883. 

A  temperance  and  benevolent  association, 
incorporated  under  the  Revised  Statutes, 
cannot  relieve  itself  of  a  legal  debt,  in- 
curred under  its  by-laws,  to  one  of  its 
members,  by  claiming  a  retroactive  force 
for  a  new  by-law  adopted  subsequent  to  the 
incurring  of  the  liability.  # 

Appeal  from  a  jadgraent  in  favor  i 
of  plaintiff,  entered  on  trial  before 
the  court  without  a  jury. 

Action  against  a  temperance  and 
benevolent    association,    incorpo- 
rated under  the  Revised  Statutes,  \ 
to    recover     "weekly    benefits,"  ! 
which  the  members  were  allowed  | 
Vol.  17.— No.  lb. 


during  their  sickness,  pursuant  to 
the  provisions  of  a  by-law. 

It  appears  on  the  1st  of  Novem- 
ber, 1877,  plaintiff  was  in  arrears 
to  the  society,  but  on  the  14th  of 
November  the  indebtedness  was 
discharged.  On  the  14th  of  De- 
cember he  fdl  sick  and  became  en- 
titled to  benefits.  These  were  not 
paid,  and  on  February  3,  1878,  a 
by-law  was  passed  declaring  that 
a  person  in  arrears  should  not  be 
entitled  to  benefits  until  three 
months  after  the  deficiency  should 
be  discharged.  Defendant,  claim- 
ing for  the  by-law  a  retroactive 
force,  refused  to  pay  benefits  till 
three  months  elapsed  from  the 
14th  of  November,  1877. 

William  SullUariy  for  respt. 

James  Troy^  for  applt. 

Held,  That  the  benefits  due  for 
the  sickness  from  December  14  to 
February  3,  1878,  were  a  legal  debt 
of  defendant,  from  which  it  could 
not  relieve  itself  by  making  a  new 
by-law. 

That  the  by-law  passed  Febru- 
ary 3,  1878,  could  not  visit  a  pun- 
ishment upon  plaintiff  for  a  fault 
committed  months  before  it  was 
enacted. 

Judgment  affirmed,  with  costs. 

Opinion  by  Pratt^  J.;  Barnard^ 
P.  /.,  arid  Dykman^  «/".,  concur. 


DEPOSITIONS.     OPEN  COM- 
MISSION. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Daniel   S.  Dickinson,  applt. ^  v. 
Anna  B.  Bush  et  al.,  respts. 

Decided  May,  1883. 
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An  open  commission  will  not  be  ordered  un- 
less it  satisfactorily  appears  that  an  ordi- 
nary commission  will  not  accomplish  the 
purposes  sought. 

Appeal  from  an  order  of  Special 
Term,  denying  motion  for  an  open 
commission,  but  with  leave  for  a 
commission  to  issne  upon  interrog- 
atories. 

Action  to  enforce  an  alleged 
trust  assumed  by  one  B.  who  died 
seized  of  certain  lands  held  by  him 
for  his  own  benefit  and  that  of 
plaintiff  and  another.  Motion 
made  to  examine  the  administra- 
tor of  said  B.  and  J.  B.,  the  rela- 
tive and  confidant  of  said  B.,  de- 
ceased. 

Plaintiff  moved  on  an  affidavit  of 
one  H.  ''  that  he  was  informed 
that  the  papers,  diaries  and  mem- 
oranda of  said  B.,  deceased,  are  in 
the  possession  of  said  administra- 
tor and  that  they  contain  refer- 
ences to  an  information  concern- 
ing said  lands  and  the  rights  of 
the  alleged  beneficiary,  and  that 
said  J.  B.  was  informed  by  said 
B.,  deceased,  in  regard  to  his 
rights  in  respect  to  said  lands, 
etc.,"  but  the  affiant  did  not  show 
whence  he  obtained  the  informa- 
tion or  that  he  believed   the  same. 

2).  H.  JSortoTiy  for  applt. 

/.  M.  Stearns  and  2>.  P.  Bar- 
nard, for  respts. 

Held,  That  an  open  commission, 
being  troublesome  and  expensive, 
should  not  be  ordered  unless  it 
satisfactorily  appears  that  an  or- 
dinary commission  will  not  accom- 
plish the  purposes  sought. 

That  there  is  no  proof  that  there 
is  any  paper  in  existence  material 
to  the  issues  involved  in  the  action. 


Though  H.'s  affidavit  states  that 
the  information  of  the  whereabouts 
of  the  diaries  and  other  papers  was 
given  by  defendant  B.,  on  exami- 
nation, this  does  not  furnish  proof 
of  their  contents  or  materiality. 

That  as  there  seems  to  be  no 
reason  to  doubt  that  a  commission 
with  interrogatories  would  de- 
velop all  the  /acts  bearing  upon 
the  case,  the  order  below  was  right 
and  should  be  affirmed,  with  costs. 

Opinion  by  Pra^^, /./  Barnard, 
P.  /.,  and  Dykman,  /.,  concur. 


EXECUTORS.     TRUSTEES. 
COMMISSIONS. 

N.  Y.  Supreme  Court.    General 
TER]«r.     Second  Dept. 

Wiliam  Lay  ton  et  al.appUs.,  v. 
Ellen  L.  Davidson  et  al.,  respts. 

Decided  May,  1883. 

If  a  testator  convey  a  title  to  a  sum  of  money 
to  the  executor  to  invest  and  reinvest  for  the 
benefit  of  another  during  his  life,  there  is 
an  additional  duty  as  trustee,  separate  from 
that  as  executor,  imposed  upon  him,  and 
he  is  entitled  to  commissions  as  trustee  in 
addition  to  fees  as  executor. 

Appeal  from  decree  of  surrogate 
refusing  to  allow  commissions  as 
trustees  in  addition  to  commis- 
sions as  executors. 

By  certain  provisions  of  the  will 
of  testator,  the  executors  are  di- 
rected* to  retain  substantially  the 
entire  estate  in  trust  to  pay  an  an-  * 
nuity  of  $7,000  to  the  widow  of 
testator,  and  to  pay  the  income  of 
one-fifth  of  the  estate  to  each  of 
five  children  of  testator  daring 
their  respective  lives,  and  at  their 
death  to  divide  the  shares  among 
their  children,  with  a  possible  fur- 
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ther  trust  dnring  minority  of  such 
grandchildren  as  might  be  under 
a^e  at  the  death  of  their  parent. 

The -executors  were  directed  to 
reinvest,  when  the  testator's  secu- 
rities should  be  paid  oflF,  insecuri- 
ties upon  land. 

D.  E,  Meeker^  for  applts. 

M,  J.  O'Brien  SLiid  B.  T,  Wal- 
deny  for  respts. 

Heldy  That  there  is  no  reason 
why  these  duties  should  be  held  to 
be  those  of  an  executor.  The  rule 
is,  compensation  is  right  both  to 
executors  and  trustees,  when  the 
duties  are  performed  by  the  same 
person,  if  the  executorship  has 
ended  and  the  trust  commenced. 
Testator  has  provided  that  at  the 
end  of  the  executorship  there  shall 
be  created  five  separate  trusts 
which  shall  last  for  five  separate 
lives.  The  trustees  are  to  sell  land 
and  invest  and  reinvest  the  trust 
funds.  The  fees  as  executors  were 
earned  when  the  estate  was  handed 
over  by  the  executors  to  the  trus- 
tees for  these  trusts.  The  fund  was 
separated  by  the  decree  of  the  sur- 
rogate. The  executors  were  direct- 
ed to  retain  the  balance  of  the  es- 
tate at  the  final  accounting,  after 
payments  authorized,  "  to  be  held 
by  said  executors  as  trustees  under 
said  last  will  and  testament." 

Such  a  decree  was  stated  by  the 
Court  of  Appeals  to  be  most  sat- 
isfactory evidence  of  the  relation 
of  the  party  to  the  fund.  88 
N.  Y,,  121.  if  the  decree  has  not 
a  conclusive  effect,  the  facts  make 
out  an  undoubted  trust  as  separate 
from  that  imposed  upon  an  execu- 
tor. If  a  testator  give  without 
restriction,  and  the  executor  pay 


at  the  final  settlement  of  the  es- 
tate, having  no  title  beyond  that 
attached  to  the  office,  there  is  no 
trnst.  If  a  testator  convey  a  title  to 
a  sum  of  money  to  the  executor  to 
invest  and  reinvest  for  the  benefit 
of  another  during  his  life  there  is 
an  additional  duty  as  trustee,  sepa- 
rate from  executor,  imposed  upon 
him,  and  should  be  paid  for  as 
trustees  are  paid. 

There  would  scarcely  be  a  ques- 
tion made  if  the  will  had  provided 
that  at  the  settlement  the  execu- 
tor should  pay  over  the  five  trust 
funds  to  persons  other  than  the 
executors.  The  executors  are  trus- 
tees after  the  decree,  and  are  to 
furnish  care  and  skill,  and  to  be 
subjected  to  severe  rules  of  re- 
sponsibility in  the  management  of 
the  trust  fund, -and  they  ought  to 
be  paid  accordingly. 

Decree  of  surrogate  modified  so 
as  to  declare  the  executors  entitled 
to  commissions  as  trustees  in  ad- 
dition to  fees  of  executors  as 
such. 

Opinion  by  Barnard,  P.  J.; 
Pratt  and  Dykman,  JJ.,  con- 
cur. 


DISTRICT  COURT.     COSTS. 

N.  Y.  Common  Pleas.     General 
Term. 

Mary  Sherwood  et  al.,  respts,,  v. 
The  Travelers'  Ins.  Co.,  applt. 

Decided  May  16,  1883. 

The  prevailing  party  before  the  justice  in  an 
action  in  the  District  Courts  is  entitled  to 
the  costs  paid  by  the  appellant  on  taking  an 
appeal.  The  costs  are  not  to  be  held  as  a 
deposit  pending  the  appeal.  In  case  of  re- 
versal the  party  succeeding  on  the  appeal 
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taxes  them  as  disbursements  under  §8060, 
Code  Civ.  Proc. 

Appeal  by  clerk  of  District  Court 
of  New  York  City  from  order  re- 
quiring him  to  pay  certain  moneys 
to  defendant. 

Plaintiffs  recovered  a  judgment 
in  the  District  Court  on  January 
6,  1882,  against  defendant  for  $60 
and  $17.60  costs.  Prior  to  Janu- 
ary 20,  1882,  defendant  appealed 
to  the  General  Term  of  this  court, 
serving  notice  of  appeal  and  giv- 
ing the  undertaking  prescribed  to 
stay  execution.  Defendant  then 
paid  to  the  clerk  of  the  District 
Court  the  costs  and  fee  for  a  re- 
turn. The  judgment  was  reversed, 
with  costs.  Defendant  thereafter 
demanded  the  $17.50  costs,  which 
had  been  paid  to  the  clerk  when 
the  appeal  was  taken,  and  on  de- 
fault of  payment  moved  in  this 
court  at  Chambers  for  an  order  di- 
recting the  clerk  to  pay  the  money. 
On  the  motion  it  appeared  that 
the  clerk  had  paid  the  amount  to 
plaintiflfs  attorney,  January  28, 
1882.  The  court  below  granted 
the  motion  and  the  clerk  appealed. 

Charles  O.  Bigelow,  applt  in 
person. 

F.  E.  Mather^  for  respt. 

Held^  That  the  order  must  be 
reversed.  Appellant,  if  costs  are 
awarded  him  on  the  appeal,  may 
tax,  among  other  items,  the  costs 
and  fee  paid  to  the  justice  upon 
taking  the  appeal.  Code  Civ.  Proc, 
§3060.  The  authority  to  include 
these  costs  among  the  disburse- 
ments on  appeal  seems  to  contem- 
plate a  prior  disposition  of  them  by 
the  justice  or  his  clerk.  The  only  one 
possible  is  a  payment  to  the  suc- 


cessful party  in  the  District  Court, 
as  they  certainly  do  not  belong  to 
either  of  those  officials,  and,  if  to 
rest  on  deposit,   no  necessity  ex- 
isted for  such  a  provision.     The 
giving  of  an  undertaking  does  not 
affect  the  question,   for  its  pur- 
pose does  not  reach  beyond  a  stay 
of    execution.    Code    Civ.    Proc, 
§  3050.      Neither  can  these  costs 
fall  within  §  3058.     They  are  not 
property  lost  by  means  of  the  er- 
\  roneous    judgment,    because    not 
taken  from   the  party  under  the 
judgment,  but  paid  as  one  of  the 
!  steps  needful  to  perfect  his  appeal. 
I      Ex  parte  Stephens  v.  The  Sara- 
I  toga  Common  Pleas,  1  Wend., 282, 
I  goes  no  further  than  to  decide  that 
the    method  of    appeal    must  be 
strictly  followed,  and  payment  of 
costs  to  the  party  instead  of  the 
justice  is  not  a  compliance  with 
the  statute. 
Order  reversed,  with  costs. 
Opinion    by  Beach,   J,  ;    Van 
Brunt  and  Van  Hoesen^  JJ.^  con- 
cur. 


ASSESSMENT. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

In  re  petition  of  Gershom  Seixas 
to  vacate  assessment. 

Decided  Jan.  17,  1883. 

Under  §  17,  sub.  10,  Chap.  335,  Laws  of  1873, 
the  Common  Council  has  the  power  to  pre- 
scribe the  work  which  shall  be  done  and 
of  what  it  shall  consist  in  respect  to  regu- 
lating street  pavements,  crosswalks,  <&c.,  in 
the  streets  above  59th  street,  not  embraced 
within  the  limits  of  or  immediately  adja- 
cent to  any  park  or  public  place;  and  all 
that  is  reserved  to  the  Department  of  Pub- 
lic Works  by  §  73  of  the  same  act,  confer- 
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ring  upon  that  department  the  powers 
and  functions  previously  possessed  by  the 
Department  of  Parks  or  of  Public  Works 
over  those  streets,  is  to  perform  or  construct 
the  works  prescribed  by  the  Common 
Council  in  the  manner  ordered  and  provid. 
ed  for  by  that  body. 

Appeal  from  an  order  denying  a 
motion  to  vacate  an  assessment  for 
paving,  &c.,  116th  street,  between 
6th  and  7th  avenues.  The  work 
for  which  the  assessment  was  laid 
was  done  in  pursuance  of  a  resolu- 
tion of  the  Common  Council  passed 
April  19,  1876,  and  the  validity  of 
the  assessment  was  contested  on 
the  ground  that  the  street  was  un- 
der the  exclusive  jurisdiction  of 
the  Department  of  Public  Works, 
which  said  department  alone  was 
vested  with  power  to  initiate  and 
control  the  improvement. 

John  C.  Shaw,  for  applt. 

Albert  L,  Cole^  fov  respt. 

Held^  That  the  authority  given 
to  the  Common  Council  by  subdi- 
vision 10  of  §  17,  Chap.  335,  Laws 
of  1873,  *-To  provide  for  and  regu- 
late street  pavements,  crosswalks, 
&c.,  was  suflBciently  broad  to  in- 
clude the  work  in  question,  and 
was  not  restricted  by  §  73  of  the 
same  act  conferring  upon  the  De- 
partment of  Public  Works  all  the 
powers  and  functions  theretofore 
possessed  by  the  Department  of 
Public  Parks,  &c.,  in  relation  to 
the  construction  of  the  streets,  &c., 
above  59th  street. 

That  by  the  statutes  above  cited 
the  Common  Council  was  author- 
ized to  prescribe  the  work  which 
should  be  done  and  of  what  it 
should  consist,  while  all  that  was 
reserved  to  the  Department  of 
Public  Works  was  to  perform  or 


construct  it  in  the  manner  ordered 
and  provided  for  by  the  Common 
Council. 

Order  affirmed. 

Opinion  by  Daniels,  J.;  Davis, 
P.  /.,  and  Brady,  J.,  concur. 


FALSE  IMPRISONMENT. 

N.  Y.  StJPREME  Court.   General 
Term.     Fourth  Dept. 

Edward  Haley,  applt  ^  v.  Patrick 
Connell,  respt. 

Decided  Jan.,  1883. 

A  Justice  of  the  Peace  of  the  city  of  Rome, 
elected  pursuant  to  the  charter  of  that 
city,  has  all  the  powers  of  a  Justice  of  the 
Peace  of  a  town,  including  the  power  to 
entertain  an  action  for  a  penalty  un- 
der the  statute  in  relation  to  animals  run- 
ning at  large,  and  a  judgment  pronounced 
by  him  in  cases  where  he  had  jurisdiction 
of  the  parties  is  conclusive  until  reversed. 

Where  the  defendant  in  such  an  action 
was  arrested  and  imprisoned  on  a  body  exe- 
cution issued  on  such  judgment,  and  it  was 
not  claimed  that  the  action  was  brought  ma- 
liciously, Held,  That  the  judgment  consti- 
tuted a  defense  to  an  action  for  false  im- 
prisonment, based  on  such  arrest. 

Appeal  from  judgment  in  favor 
of  defendant,  entered  upon  the  de- 
cision of  the  circuit  judge. 

Action  for  false  imprisonment. 
The  Court  found  that  the  city  of 
Rome  was  incorporated  in  1870, 
and  its  territory  is  identical  with 
that  of  the  town  of  Rome  ;  that 
one  A.  was  duly  elected  and  act- 
ing justice  of  the  peace  in  and  for 
said  city  under  the  act  incorporat- 
ing it ;  that  on  July  12,  1878,  an 
action  was  commenced  by  defend- 
ant against  plaintiff  before  said  A. 
to  recover  a  penalty  under  the  act 
'*to  prevent  animals  from  running 
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at  large,"  passed  in  1862,  as 
amended,  for  the  running  at  large 
in  said  city  of  the  animals  of  plain- 
tiflf  in  violation  of  law,  and  that 
after  personal  appearance  and  issue 
joined  a  trial  was  had  and  judg- 
ment rendered  for  $5  penalty  and 
costs,  and  an  execution  issued  on 
which  plaintiflf  was  imprisoned, 
and  the  Court  found  as  matter  of 
law  that  defendant  was  entitled  to 
judgment  and  dismissed  the  com- 
plaint. It  was  found  that  no  ap- 
peal was  taken  from  the  Justice's 
judgment,  and  it  was  not  found 
nor  claimed  that  the  proceedings 
before  the  Justice  were  malicious. 
It  is  claimed  that  the  act  of  1882 
applies  to  towns  only,  and  was  not 
applicable  to  this  case. 

O.  W.  White,  for  applt. 
James  Parks,  for  respt. 

Held,  That,  on  the  facts  found 
and  under  the  provisions  of  the 
charter,  Laws  1870,  Chap.  25,  tit. 
4,  §  13,  A.  was  a  duly  elected 
justice  of  the  peace  and  had  all  the 
powers  of  a  justice  of  the  peace  of 
a  town  and  was  authorized  to  act 
within  the  territorial  limits  of  said 
city ;  and  that  judgments  pro- 
nounced by  him  in  cases  where  he 
had  jurisdiction  of  the  subject 
matter  and  of  the  persons  before 
him  were  valid.  4  T.  &  C,  34 ; 
id.,  391 ;  Const.,  Art.  6,  §§  18  and 
19;  id..  Art.  8,  §1. 

That  the  judgment  of  the  Jus- 
tice, as  long  as  it  remains  unre- 
versed, is  conclusive  between  the 
parties  and  constitutes  a  defense 
to  this  action  of  false  imprison- 
ment. 69  N.  Y.,  238.  It  is  not 
claimed  that   the  party  bringing 


suit  in  the  justice's  court  acted  ma- 
liciously. 

Risley  v.  Phoenix  Bank,  83  N. 
Y.,  336,  distinguished. 

That  plaintiflf  here  is  estopped 
by  the  justice's  judgment.  52  N. 
Y.,  409. 

Judgment  aflSrmed. 

Opinion  by  Hardin^  J,  ;  Smith, 
P.  /.,  concurs. 


EVIDENCE.     WITNESS. 

N.  Y.  Supreme  Court.   General 
Term.    Second  Dept. 

Anna  L.  Peck,  admrx.,  respt. ,  v. 
John  B.  Valentine,  applt. 

Decided  May,  1883. 

Where  an  original  memorandum  or  paper 
has  been  lost,  a  copy  made  by  another 
party  is  admissible  as  proof  of  the  contents 
of  the  lost  paper,  and  the  paper  thus  repro- 
duced is  part  of  the  testimony  of  the  witness 
who  testifies  to  the  making  of  the  original 
paper  and  not  a  memorandum  merely. 

Appeal  from  a  judgment  in  favor 
of  plaintiff's  intestate  (who  died 
after  judgment  was  entered)  for 
balance  due  on  account. 

One  Leggett  gave  to  plaintiff's 
intestate  a  memorandum  which  he 
had  made  of  certain  accounts  re- 
lating to  transactions  between 
plaintiff's  intestate  and  defendant, 
which  memorandum  was  tran- 
scribed by  him  (plaintiff's  intes- 
tate). The  original  memorandum 
was  lost,  and  this  copy  was  offered 
and  received  in  evidence  under  de- 
fendant's objection,  which  presents 
the  principal  question  on  appeal. 

Wm.  fir.  Onderdoiik,  for  respt. 

/.  T.  Marean,  for  applt. 

Held,  That  if  the  witness,  Leg- 
gett, had  been  in  possession  of  the 
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original  memoraadum  made  by 
him  at  the  time  he  gave  his  testi- 
mony, it  is  clear  that  he  could 
testify  to  its  accuracy ;  that  he 
made  it  day  by  day,  according  to 
the  fact,  and  that  although  he  had 
no  precise  present  recollection  of 
the  daily  entries  apart- from  the 
memorandum  itself,  yet  that  it 
was  correctly  entered  at  the  several 
times.  Such  a  paper  would  be  a 
part  of  the  testimony  of  the  wit- 
ness and  not  a  memorandum  mere- 
ly. The  proof  of  the  fact  so 
evidenced  would  go  to  the  jury  or 
referee  to  be  weighed  as  direct 
proof  of  the  facts.  The  witness 
did  not  have  that  memorandum 
when  he  testified.  It  was  proper 
for  him  to  give  the  items  from 
memory  if  he  could.  This  he 
probably  could  not  do,  as  he  did 
not  attempt  it.  What  he  could 
do  himself  plaintiff  could  do  by 
other  witnesses.  The  witness,  Leg- 
gett,  gave  to  plaintiff  this  memo- 
randum, and  he  transcribed  it. 
This  copy  was  admissible  as  proof 
of  the  lost  paper,  and  that  paper 
thus  reproduced  was  part  of  the  evi- 
dence of  the  witness,  Leggett.  It 
is,  taken  together,  direct,  positive 
and,  if  credited,  conclusive  proof 
of  the  fact  that  defendant  received 
one  sum  of  money  belonging  to 
plaintiff  and  returned  a  less  sum. 
The  amount  defendant  accounted 
for  was  evidenced  by  his  own 
books,  and  the  amount  he  should 
have  paid  is  proven  by  this  evi- 
dence of  Leggett,  including  this 
paper. 

Judgment  affirmed. 

Opinion    by    Barnard^   P.   /./ 
Pratt  and  Dykman^  JJ.^  concur. 


DEPOSITIONS. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

The  Fourth  National  Bank  of 
the  City  of  N.  Y.,  applt,^  v.  George 
A.  Boy  n  ton,  respt. 

Decided  March  80,  1883. 

The  examination  of  a  defendant  before  trial 
upon  the  application  of  plaintiff  made 
after  issue  joined  is  only  authorized  to  en- 
able plaintiff  to  procure  testimony  which 
may  be  pertinent  or  useful  in  making  out 
his  case  on  the  trial. 

Such  an  examination  cannot  be  had  when  its 
object  appears  to  be  to  discover  the  testi- 
mony which  defendant  may  be  able  to  give 
in  support  of  his  defence. 

Appeal  from  order  vacating  an 
order  for  the  examination  of  de- 
fendant as  a  witness  before  trial. 

The  action  was  brought  to  re- 
cover the  amount  of  two  promis- 
sory notes  made  by  defendant  and 
transferred  to  plaintiff.  The  de- 
fense was,  that  the  notes  were  first 
negotiated  by  defendant  with  one 
P.  at  a  usurious  rate  of  interest, 
and' the  examination  of  defendant 
was  sought  *'to  establish'  whether 
such  negotiation  was,  in  fact,  made 
by  the  said  F.,  and,  if  so,  to  show 
what  were  its  terms  and  circum- 
stances." 

David  J,  H.  Wilcox^  for  applt. 
Tlios.  J.  Darlington^  for  respt. 

Held,  That  the  examination  of  a 
defendant  before  trial  at  the  in- 
stance of  the  plaintiff  is  only 
authorized  when  the  application 
is  made  after  issue  joined  to  en- 
able plaintiff  to  obtain  testimony 
which  may  be  pertinent  or  useful 
in  the  prosecution  of  the  action  by 
way  of  making  out  the  case  upon 
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the  trial.  Code  of  Civ.  Pro., 
§  872,  sub.  4. 

That  such  an  examination  can- 
not be  had  when  its  object,  as  in 
this  case,  is  to  discover  the  testi- 
mony which  defendant  may  be 
able  to  give  in  support  of  his  de- 
fence. 16  Hun,  53 ;  14  Hun,  79 ; 
1  Abb.  N.  C,  481 ;  16  Hun,  432 ; 
23  Hun,  176. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  Davis, 
P,  J.,  and  Brady^  J.  concur. 


N. 


LIFE  INSURANCE. 

Y.  Common  Pleas.  General 
Term. 


John  N.  Hayward,  respt ,  v. 
The  Knickerbocker  Life  Ins.  Co., 
appU, 

Decided  March  15,  1883. 

A  policy  of  insurance  on  plaintiff's  life  con- 
tained the  following  condition  :  ''In  case 
the  holder  of  this  policy  wishes  to  cancel  it 
after  three  annual  premiums  have  been 
paid,  a  fair  proportion  of  the  premiums 
will  be  returned,  if  applied  for  before  the 
policy  has  expired."  Plaintiff,  after  pay- 
ing several  annual  premiums,  brought  this 
action  to  recover  back  such  proportion,  his 
application  under  the  provisions  referred 
to  having  been  refused.  Pending  the  ac- 
tion plaintiff  paid  additional  premiums. 
HM,  That  such  payments,  while  they  kept 
the  policy  in  force,  did  not  estop  plaintiff 
from  urging  the  claim  asserted  in  this  ac- 
tion ;  that  the  agreement  was  not  void  for 
uncertainty,  and  that  expert  evidence  of 
the  surrender  value  of  the  policy  was  ad- 
missible as  furnishing  the  measure  of 
plaintiff's  damages. 

Appeal  from  judgment. 

In  December,  1864,  defendant 
issued  its  policy  to  plaintiff  for 
$10,000  on  plaintiff's  life,  at  an  an- 
nual premium  of  $351.70.  Among 
the  conditions  on  the  back  of  the 


policy  was  the  following:  "In 
case  the  holder  of  this  policy 
wishes  to  cancel  it  after  three  an- 
nual premiums  have  been  paid,  a 
fair  proportion  of  the  premiums 
will  be  returned,  if  applied  for 
before  the  policy  has  expired." 

After  the  payment  of  fifteen 
annual  premiums  the  plaintiff 
made  the  application  provided 
for.  It  was  refused,  and  this  ac- 
tion was  brought  to  recover  a  fair 
proportion  of  the  premiums. 
While  the  action  was  pending  and 
before  trial  plaintiff  paid  addi- 
tional premiums  and  served  a  sup- 
plemental complaint  containing 
this  fact.  The  action  was  referred 
and  judgment  entered  in  plaintiff's 
favor  upon  the  referee's  report. 

Expert  evidence  showing  the 
surrender  value  of  the  policy  was 
admitted,  under  defendant's  ob- 
jection and  exception. 

Henry  W.  Johnson,  for  applt. 

William  Barnes,  for  respt. 

Heldj  That  though  the  payment 
of  premiums  after  the  commence- 
ment of  this  action  undoubtedly 
kept  the  policy  in  force,  yet  it 
does  not  estop  plaintiff  from  urg- 
ing the  claim  asserted  in  this  ac- 
tion. The  policy  contained  two 
independent  promises  made  by 
the  insurer.  One  was  to  pay  its 
amount  upon  plaintiff's  death;  the 
other  to  return  a  fair  proportion  of 
premiums  paid  upon  proper  de- 
mand. No  right  of  defendant  has 
been  affected  by  the  continued 
payment  of  premiums.  There  is  a 
lack  of  every  element  constituting 
an  estoppel  in  pais.  The  pay- 
ment of  premiums  was  neither  in- 
consistent   or    irreconcilable  with 
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the  right  plaintiff  here  asserts  or 
the  position  he  assumes,  and  no 
action  of  defendant,  has  been 
founded  npon  such  payment. 
Payment  of  the  premiums  pend- 
ing suit  was  but  wise  precaution, 
because  if  plaintiflF  should  eventu- 
ally be  held  not  entitled  to  recover 
here  he  would  be  utterly  remedi- 
less, should  the  policy  have  lapsed. 
He  is  not  called  upon  to  surrender 
one  right  until  the  other  shall  be 
finally  established. 

Further  held^  That  the  agree- 
ment was  not  void  for  uncertainty. 
No  ambiguity  appears  in  its  word- 
ing. The  meaning  is  clearly  and 
intelligibly  expressed  by  the  use 
of  words  appropi;iate  and  well 
understood.  There  is  no  objection 
in  such  a  case  to  extrinsic  evi- 
dence, showing  what  would  be  a 
fair  proportion  of  premiums  to  be 
returned.  The  insured  has  paid  a 
certain  sum  for  the  contract  he 
now  desires  to  cancel  upon  receipt 
of  a  fair  proportion  of  what  has 
been  paid.  This  would  seem  to 
be  the  present  value  ot  the  con- 
tract he  holds ;  in  other  words, 
the  worth  now  of  that  which  his 
premiums  have  created  and  sus- 
tained. Upon  this  theory  expert 
evidence  showing  the  surrender 
value  of  the  policy  was  competent. 

Judgment  affirmed,  with  costs. 

Opinion  by  Beach^  /.,  Daly,  Gh. 
/.,  and   Van  Brunt,  /.,  concur. 


AGREEMENT.     LEGACY.     IN- 

TEREST.     COSTS. 

N.  Y.  Supreme  Court.   General 

Term.    Fourth  Dept. 

Mary  Jane  Fredenburg,  respt, 
Vol.  17.— No.  2. 


T.  Russell  B.    Biddlecome  et  al., 

exrs.,  respts, 

* 

Decided  Jan.,  1883. 

Defendants'  testator  agreed  to  pay  plaintiff- 
$1,000  in  addition  to  her  wages  if  she  would 
stay  and  take  care  of  hA  invalid  son  as  long 
as  he  lived,  and  in  case  payment  was  not 
made  at  the  death  of  the  son  he  agreed  to 
pay  interest.  The  son  died  in  1872.  Tes- 
tator died  in  1878,  leaving  a  will,  by  which 
he  bequeathed  the  income  of  $1,000  to  plain- 
tiff for  life,  but  no  intent  was  expressed 
that  it  should  be  in  satisfaction  of  her 
claim.  Her  claim  being  disputed  it  was 
referred,  and  the  referee  refused  to  find  that 
she  expressed  her  satisfaction  with  such 
provision,  or  that  it  was  agreed  that  her 
claim  should  be  secured  to  her  by  will. 
Held,  That  the  $1,000  agreed  to  be  paid  was 
not  satisfied  by  the  legacy  ;  that  the  adjust- 
ment of  the  weekly  wages  from  lime  to 
time  did  not  cut  off  plaintiff's  rights  under 
the  agreement,  and  that  slie  was  entitled  to 
recover  her  claim  with  interest. 

Interest  is  allowable  on  a  disputed  claim  al- 
though not  specified  in  the  notice  filed  with 
the  executors. 

On  the  reference  of  a  disputed  claim  the  ex- 
ecutors are  not  chargeable  with  costs  in  the 
absence  of  proof  that  they  unreasonably  re- 
sisted or  neglected  the  claim. 

Appeal  from  order  confirming  a 
referee's  report,  and  from  judg- 
ment thereon.  Reference  of  a  dis- 
puted claim  against  the  estate  of 
defendant's  testator.  The  referee 
found  that  plaintiff  was  employed 
by  testator,  and  that  at  the  end  of 
each  year  a  settlement  of  her  wages 
was  had,  the  last  settlement  b(Sng 
with  defendants,  who  took  a  receipt 
'*  in  full  for  my  last  year's  wages;" 
that  before  1868  testator  agreed  to 
pay  plaintiff  $1,000  in  addition  to 
her  wages  if  she  would  remain  and 
take  care  of  his  invalid  son.  A., un- 
til he  died,  and  in  case  payment 
was  not  made  at  the  death  of  the 
son   he  would  pay  interest  on  said 
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sum  until  it  was  paid ;  that  plain- 
tiff fully  performed  her  contract ; 
that  testator,  by  his  last  will,  gave 
his  executors  $1,000  to  be  invested 
and  the  interest  thereof  paid  to 
plaintiff  semi-jnnually  from  his 
death  during  her  natural  life,  and 
at  her  death  the  principal  to  be 
paid  to  testator's  daughter  ;  that 
plaintiff  was  informed  of  this  pro- 
vision, but  it  does  not  appear  that 
she  agreed  to  accept  it  in  satisfac- 
tion of  testator's  agreement  to  pay 
her  $1,000  at  the  death  of  his  son  ; 
that  the  will  contains  no  provision 
making  said  legacy  a  payment  of 
said  $1,000,  or  evincing  an  inten- 
tion to  give  it  in  lieu  of  said  sum  ; 
that  testator  died  in  1878,  and  that 
the  executors  have  paid  the  inter- 
est on  the  legacy  ;  that  plaintiff 
has  not  been  paid  said  $1,000  or 
any  part  thereof ;  and  found  as 
conclusions  of  law  that  the  pro- 
vision in  the  will  is  not  in  satiftfac- 
tion  of  the  $1,000  promised  to  be 
paid  her;  that  the  receipt  by  her 
of  the  amount  specified  in  the  will 
is  not  a  satisfaction  of  said  $1,000, 
and  that  plaintiff  was  entitled  to 
recover  said  $1,000  with  interest 
from  December,  1872.  The  Special 
Term  overruled  the  exceptions 
and  confirmed  the  report. 
W.  F,  Ford,  forapplts. 
Lansing  &  Rogers,  for  respt. 
.  Held,  No  error ;  that  on  all  the 
evidence  the  referee  was  correct  in 
finding  that  deceased  agreed  to 
pay  plaintiff  $1,000  in  addition  to 
her  wages  if  she  would  remain  and 
take  care  of  A.  until  he  died  ;  that 
she  performed  the  contract  on  her 
part  ;  that  deceased  became  in- 
debted to  her  in  $1,000  at  the  time 


j  of  A.'s  death,  and  that  he  agreed 
'  to  pay  interest  on  it  after  that 
I  time. 

I  That  the  adjustment  of  the 
i  weekly  wages  from  time  to  time 
'  did  not  have  the  effect  to  cut  off 
I  plaintiff's  rights  under  such  spec- 
ial contract.  It  was  not  the  inten- 
'  tion  of  the  parties  that  they  should 
I  have  that  effect,  and  the  case 
I  abounds  with  evidence  that  de- 
I  ceased  recognized  the  contract  and 
I  the  indebtedness  under  it  after 
many  of  the  annual  settlements 
!  had  taken  place.  Nor  did  the  re 
I  ceipt  given  to  defendants  have 
such  effect.  It  was  in  terms  lim- 
!  ited  to  a  full  settlement  of  the  last 
j  year's  wages,  and  was  not  suffi- 
j  ciently  broad  to  cut  off  the  indebt- 
edness arising  under  the  contract 
I  for  extraordinary  services.  See  8 
I  N.  Y.,  336. 

j  The  referee  refused  to  find  that 
it  was  part  of  the  agreement  that 
I  plaintiff  should  not  marry  during 
I  the  lifetime  of  A.,  and  that  such 
agreement  on  her  part  was  part  of 
'  the  consideration  for  which  she  was 
!  promised  said  $1,000.  The  evi- 
I  deuce  showed  that  on  one  occasion 
I  plaintiff  absolutely  refused  to 
I  promise  that  she  would  not  marry 
if  a  good  chance  offered,  and  that 
I  at  other  times  testator  said  that  if 
!  she  did  not  marry,  remained  and 
I  took  care  of  his  son  until  he  died, 
'  he  would  compensate  her  with  said 
I  $1  000  extra. 

Held,  No  error ;  that  the  evi- 
I  dence  at  most  points  to  a  case 
I  where  it  was  more  than  probable 
[  that  the  period  in  which  the  servi- 
j  ces  were  to  be  performed  would  be 
I  comparatively  short,   and  we  do 
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not  understand  that  when  a  party 
agrees  for  a  short  period  to  abstain 
from  marriage  the  agreement  is 
obnoxious.  1  Story's  Eq.  Jur.,  § 
283;  14  W.  Dig.,  307.  But  the 
evidence  stops  short  of  establish- 
ing an  agreement  on  the  part  of 
plaintiff  not  to  marry,  and  the 
referee  was  warranted  in  refusing 
to  find  a  contract  in  restraint  of 
marriage.     See  66  Barb.,  539. 

Also  held.  That  the  $1,000  was 
n(»t  paid  by  the  legacy.  The  legacy 
was  less  valuable  than  the  debt, 
and  is  not  to  be  presumed  to  be  in 
satisfaction  of  the  debt.  2  Story 
Eq.,  §  1121.  It  is  well  settled  that 
a  legacy  to  a  creditor  is  not  to  be 
deemed  a  satisfaction  of  his  claim 
anless  so  intended  by  the  testator, 
4  Wend.,  444,  and  that  a  direction 
to  pay  all  debts  negatives  such  in- 
tention. 9  Barb.,  371.  From  the 
terms  of  the  will  we  find  nothing 
to  justify  an  inference  that  it  was 
the  intention  of  the  testatpr  to  sat- 
isfy his  debt  to  plaintiff  with  the 
legacy,  or  to  lead  to  an  inference 
that  the  legacy  was  not  a  bounty 
rather  than  a  payment.  74  N.  Y., 
482. 

The  referee  refused  to  find  that 
plaintiff  expressed  satisfaction 
with  the  provision  made  for  her, 
or  that  it  was  the  agreement  that 
deceased  might  secure  to  her  the 
money  promised  by  a  provision  in 
his  will. 

Held,  No  error ;  that  there  was 
no  evidence  which  clearly  and 
positively  established  such  agree- 
ment ;  that  declarations  of  testator 
could  not  be  resorted  to  for  the 
purpose  of  establishing  such  an 
agreement,  53  N.  Y.,  494 ;  85  id., 


569,  and  the  loose  conversations 
had  with  deceased  while  plaintiff 
was  in  an  adjoining  room,  and 
where  no  part  of  the  conversation 
was  addressed  to  her,  are  not  suffi- 
cient to  lead  to  the  conclusion  that 
the  referee  erred  in  his  refusals. 

Also  Tield^  That  it  was  the  duty 
of  deceased  to  pay  on  the  death  of 
A.  as  he  agreed,  and  the  refeiee 
therefore  properly  allowed  interest 
from  Dec,  1872.  The  right  to  in- 
terest on  the  claim  was  not  cut  off 
or  lost  by  an  omission  to  specify 
interest  or  the  amount  of  interest 
due  on  the  claim  at  the  time  of 
filing  the  claim  with  the  executors. 
50  Mo.,  414;  L.R.  2Ch.  App.,  225; 
4  Wait's  Actions,  &c.,  140.  By 
proof  of  the  agreement  to  pay  in- 
terest the  case  falls  within  the 
principle  stated  in  17  Barb.,  456. 

The  Special  Term,  in  the  order 
confirming  the  report,  allowed 
costs  against  the  executors. 

Held,  Error ;  that  as  there  was 
no  certificate  or  affidavit  showing 
facts  to  establish  that  payment  of 
the  claim  was  unreasonably  resist- 
ed or  neglected, the  executors  were 
not  chargeable  with  costs.  Cod^ 
Civ.  Pro.,  §§  1835,  1836,  3246  ;  3 
R.S.  (7th  Ed.),  2,300,  §  37;  19  Hun, 
599  ;  3  Law  Bull.,  99.  That'§  3240 
of  the  Code  is  not  applicable,  as 
the  costs  are  specially  regu^ted 
by  the  section  referred  to. 

So  much  of  the  order  as  awards 
costs  to  plaintiff  reversed,  with 
leave  to  apply  for  an  order  for 
costs  against  defendants,  and 
judgment  affirmed,  with  costs  pay- 
able out  of  the  estate. 

Opinion  by  Hardin,  J ;  Smithy 
P.  /.,  concurs. 
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JURORS. 

N.  Y.  SaPREitfE  Court.    General 
Term.     Fourth  Dept. 

The  People,  rei^pts.,  v.  John 
Welch,  applt. 

Decided  Jan.,  1883. 

On  the  trial  of  an  indictment  for  murder,  a 
juror  who  was  challenged  for  actual  bias 
testified  that  he  was  inclined  to  think  he  had  1 
read  the  evidence  in  a  newspaper  ;  that  he  j 
had  formed  an  opinion    which    it  would  | 
take  evidence  to  remove  ;  that  he  would  I 
act  entirely  on  the  evidence  if  accepted  as  a  ' 
juror,  and  that  no  impression  that  he  had 
would  influence  his  action  as  a  juror  in  any 
particular.     The  court  found  him  compe-  | 
tent.    Held,  No  error. 

Appeal  from  judgment  on  a  ver- 
dict of  murder  in  the  second  de- 
gree. Defendant  was  indicted  for 
murder  in  the  first  degree,  in  hav- 
ing deliberately  and  premeditated- 
ly  caused  the  death  of  his  wife,  at 
Little  Falls,  on  February  5,  1882. 

One  S.,  a  juror,  was  challenged 
for  actual  bias.  The  facts  upon 
which  the  challenge  rested  being 
denied  the  trial  was  had  before  the 
court.  S.,  who  was  a  farmer,  re- 
siding twenty  miles  from  Little 
Falls,  was  examined  as  a  witness 
and  testified  that  he  was  inclined 
to  think  he  had  read  the  evidence 
as  published  in  a  certain  newspa- 
per ;  couldn't  be  positive;  had 
read  the  editorial  comments, 
though  he  could  recollect  no  par- 
ticulars about  it ;  that  he  had 
formed  an  opinion  and  it  would 
take  evidence  to  remove  it,  and 
that  he  would  not  go  to  the  jury 
box  with  a  mind  free  from  preju- 
dice, free  from  opinion  ;  that  he 
didn't  know  as  he  should  require 
a  great  deal  of  preponderance  of 


evidence  on  the  part  of  the  pris- 
oner to  remove  the  impression,  but 
should  require  some.  Later  on  he 
tetified  that  if  accepted  as  a  juror 
he  would  act  entirely  on  the  evi- 
dence and  added  that  he  thought 
no  information  or  impression  which 
he  had  gained  would  influence 
him  in  any  particular  in  his  action 
as  a  juror.  No  other  witnesses 
were  examined.  The  court,  after 
hearing  his  testimony,  decided 
that  he  was  competent. 

Sewell  S,  Morgan,  for  applt. 

A.  B.  Steele^  Disc.  Atty.,  and 
Albert  M,  Mills,  for  respts. 

Held,  That  it  was  the  duty  of 
the  court,  when  the  challenge  was 
upon  trial,  to  consider  whether  S. 
then  had  *'  the  existence  of  a  state 
of  mind,"  in  reference  to  the  case 
or  the  defendant,  which  satisfied 
"the  court  in  the  exercise  of  a 
sound  discretion"  that  the  juror 
could  not  ''impartially  and  with- 
out prejudice  to  the  substantial 
rights"  of  defendant  '*  try  the 
issue"  formed  by  the  allegations 
of  the  indictment  and  the  denial 
thereof  by  means  of  the  plea  of 
not  guilty  ;  that  in  considering  the 
evidence  furnished  by  the  exami- 
nation of  the  juror,  the  court  was 
called  upon  to  observe  the  lan- 
guage and  spirit  of  that  portion  of 
§376,  Code  Criminal  Procedure, 
which  is  a  substantial  re-enact- 
ment of  the  statute  of  1872,  in  re- 
spect to  the  formation  or  expres- 
sion of  an  opinion  or  impression 
by  a  jviror. 

From  the  decisions  under  the 
Act  of  1872,  we  may  deduce  the 
following  results :  That  the  legis- 
lature   intended    to    remove    the 
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strict  and  stringent  rule,  previous- 
ly existing,  which  attached  a  dis- 
qualification to  the  fact  of  forming 
and  expressing  an  opinion,  80  N. 
Y.,  493  ;  that  the  fact  that  a  juror 
has  formed  an  opinion  of  the  guilt 
or  innocence  of  a  prisoner  '*  is  no 
longer  in  any  case  a  legal  disqual- 
ification, provided  the  juror  makes 
the  declaration  specified  in  the 
statute,"  80  N.  Y.,  518;  that  the 
question  of  a  juror's  comjjetency 
is  to  be  determined  in  each  ease  as 
a  question  of  fact  and  each  case 
must  rest  on  its  own  particular 
features,  80  N.  Y.,  493  ;  that  when 
the  juror  has  read  the  evidence  in 
a  newspaper  taken  on  a  former 
trial  and  formed  an  opinion  there- 
from in  a  case  where  the  evidence 
is  circumstantial,  and  where  "  the 
testimony  was  likely  to  be  repeat- 
ed and  the  juror  would  hear  it 
with  its  result  already  lodged  in 
his  mind,"  he  ought  not  to  be  per- 
mitted to  sit,  74  M.  Y.,  277;  83 
id.,  458;  17  Hun,  411  ;  that 
where  he  has  read  about  the 
case  in  a  newspaper,  but  has  not  a 
''fixed  and  settled  opinion,"  but 
has  an  impression  based  upon  a 
certain  fact  or  condition  of  facts, 
if  proved  to  be  true,  and  with 
such  an  opinion  he  would  be  gov- 
erned by  the  evidence  and  render 
a  verdict  accordingly,  he  may  be 
allowed  to  sit,  if  the  court,  under 
the  circumstances  disclosed  by 
him,  after  seeing  and  hearing  the 
juror,  is  of  the  opinion  that  he  is 
unbiassed.  86  N.  Y.,  467;  14 
Hun,  411. 

That  after  reading  the  evidence 
carefully  and  bearing  in  mind  the 
precedents  referred  to,  we  cannot 


say  the  trial  court  did  not,  in  the 
exercise  of  ''a  sound  discretion," 
come  to  a  proper  conclusion.  Giv- 
ing that  conclusion  its  proper  influ- 
ence upon  us,  coming  as  it  does 
from  a  court  that  heard  and  saw 
the  juror,  we  see  no  feature  of  the 
evidence  which  should  lead  us  to 
differ  with  the  trial  court,  and  we 
cannot  declare  that  the  juror  pos- 
sessed any  actual  bias  against  de- 
fendant or  his  case  after  applying 
the  rule  laid  down  in  §376  Code 
Crim.  Procedure  and  the  cases  to 
which  we  have  adverted.  He  was 
quite  as  well  qualified  as  the  juror 
Toplitz  in  People  v.  O.  &  T.,  re- 
ferred to  in  83  JS.  Y.,  457. 

Judgment  and  conviction  affirm- 
ed. 

Opinion  by  Hardin,  J,  /  Smithy 
P.  /.,  concurs. 


MORTGAGE.       REDEMPTION. 

N.  Y.  SuFUEME  Court.     General 
Term.     Fourth  Dept. 

Rodman  Clark  et  al.,  appUs,,  v. 
Benj.  F.  Angell,  impld.,  respt     . 

Decided  Jan.,  1883. 

At  an  execution  sale  of  real  estate  a  creditor, 
at  the  request  of  the  debtor  and  under  an 
agreement  to  hold  the  interest  thus  ac- 
quired as  a  security,  bid  in  the  premises 
and  tooli  a  deed  from  the  sheriff.  Ileldy 
That  it  was  competent  to  show  by  parol 
that  such  deed  was  taken  as  a  security  and 
was  to  be  treated  as  a  mortgage,  although 
it  was  absolute  on  its  face. 

The  creditor  sold  a  portion  of  the  premises  to 
one  of  the  debtor's  sons  and  leased  other 
portions  to  the  other  sons  during  the  life- 
time and  after  the  death  uf  the  debtor. 
Held,  That  the  title  remained  in  the  debtor; 
that  the  acts  of  the  creditor  must  be  re- 
garded as  steps  taken  in  the  progress  of 
realizing  his  debt  and  that  an  action  to  re- 
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deem  was  maintainable  by  the  sons,  not- 
withstanding the  leases. 

Appeal  from  judgment  entered 
upon  the  report  of  a  referee  dis- 
missing the  complaint  on  the  mer- 
its. 

Action  to  redeem  certain  lands, 
to  ascertain  any  incumbrances  on 
them  and  an  offer  to  pay  the 
amount  thereof  when  ascertained. 

It  appeared  that  three  parcels  of 
land,  owned  by  plaintiffs'  father, 
who  died  in  1876,  were  subject  to 
incumbrances  and  were  sold  on  ex- 
ecution in  1869.  Defendant,  who 
was  a  creditor  of  the  judgment 
debtor,  bid  in  the  property  on  the 
sale  and  took  a  sheriff's  deed,  at 
the  request  of  the  debtor  and  un- 
der an  agreement  to  hold  the  inter- 
est thus  acquired  as  a  security. 

The  referee  found  that  defend- 
ant took  the  deed  as  a  security  ; 
that  the  part  known  as  the  ''Mill 
farm  "  was  worth  $16,000  in  Jan- 
uary, 1871,  and  was  conveyed  by 
defendant  to  Leaming  Clark;  that 
the  *'Home  farm"  was  worth  from 
$18,000  to  $20,000,  and  that  the 
fifty -six  acre  lot  occupied  by  plain- 
tiff Christopher  was  worth  $4,000  ; 
and  found  as  conclusions  of  law 
that  by  the  agreement  for  the  con- 
veyance to  Leaming  and  the  giv- 
ing back  of  the  bond  and  mortgage 
by  him,  and  for  the  leasing  of  the 
Home  farm  to  Rodman  and  the 
agreement  to  sell  contained  therein, 
and  for  the  letting  of  the  fifty-six 
acres  to  Christopher,  and  the  exe- 
cution and  performance  of  such  i 
agreement,  the  sheriff's  deed  was  ' 
ratified  and  confirmed  as  an  abso- 
lute conveyance,  and  that  said 
Leaming,    Rodman    and    Christo- 


pher are  each  estopped  from  dis- 
puting defendant's  title  under  said 
deed. 

E,  A.  NasJi^  for  applts. 

A,  J.  Abbott,  for  rpspt. 

Held^  That  under  the  circum- 
stances it  was  competent  to  show 
by  parol  that  the  sheriff's  deed 
was  taken  as  a  security  and  was 
to  be  treated  as  a  mortgage,  al- 
though it  was  absolute  on  its  face. 
46  N.  Y.,  605;  52  id.,  258. 

That  assuming  that  the  finding 
that  the  sheriff's  deed  was  a  mort- 
gage is  correct  and  supported  by  the 
evidence,  defendant  A.  held  the 
nominal,  formal,  record  legal  title 
to  the  premises;  but  in  equity  the 
title  was  in  the  judgment  debtor 
and  mortgagor.  68  N.  Y.,  499  ; 
54  id.,  699. 

That  under  the  rule  laid  down 
in  68  N.  Y.,  499,  the  acts  of  the 
mortgagee  in  1871  must  be  regard- 
ed as  steps  taken  in  the  progress 
of  ascertaining  and  realizing  the 
amount  of  the  indebtedness  which 
he  held  properly  chargeable  in 
equity  on  the  premises,  and  that 
whatever  he  received  by  way  of 
mortgage  on  the  part  released  to 
Leaming  was  by  way  of  payment 
on  such  indebtedness.  As  the 
legal  title  was  formally  in  defend- 
ant A.,  it  was  competent  for  him 
to  rent  to  one  of  the  sons  the  land, 
and  the  son  who  took  the  lease  did 
not  thereby  cut  off  his  father's 
right  to  redeem  the  land  from  the 
lessor's  claim;  nor  did  the  son  cut 
off  his  right,  when  he  should  suc- 
ceed, as  by  his  father's  death,  to  a 
portion  of  the  estate,  to  redeem  it; 
nor  did  the  renewal  or  taking  of  a 
lease  after  the  father's  death  by 
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one  of  the  sons  cat  oflf  the  right  of 
the  heir  or  heirs  to  redeem  the 
lands.  True,  the  tenant  cannot 
dispute  the  title  of  his  landlord, 
68  Barb.,  556  ;  but  the  proceeding 
of  the  heir  in  equity  is  not  to  dis- 
pute the  title  of  which  he  was  a 
tenant,  but  its  object  is  rather  to 
determin'3  the  extent  of  the  equit- 
able interest  in  or  lien  on  the  legal 
title  which  came  to  the  heirs  by 
descent  from  their  father.  Such 
an  action  is  allowable,  notwith- 
standing the  leases  which  were 
made  by  the  sons  in  the  lifetime 
of  their  father  or  after  his  death. 
24  Hun,  75 ;  Taylor^s  Land  &  T., 
§§  707,  3  and  662. 

The  receipt  given  by  defendant 
to  Mrs.  C.  in  1871,  stating  that 
her  release  of  dower  should  not  be 
construed  to  operate  any  further 
than  the  one  she  had  made  by  giv- 
ing a  certain  mortgage,  and  that  it 
should  not  be  used  against  her 
further,  is  strong  evidence  that  he 
then,  as  well  as  Mrs.  C,  regarded 
himself  as  having  only  a  nominal 
title  to  the  lands  as  between  him 
and  her,and  that  his  interest  in  the 
lauds  was  such  as  a  mortgagee  ac- 
quires when  a  deed  absolute  on  its 
face  is  only  a  mortgage,  and  that 
therefore  she  would,  unless  she  re- 
leased, be  entitled  to  dower. 

That  the  mortgagor,  at  the  time 
of  his  death,  had  the  right  to  re- 
deem his  property,  except  the  part 
conveyed  to  Leaming,  and  that  as 
to  that  defendant,  in  any  state- 
ment of  the  sums  received  towards 
his  debts  or  claims,  should  be 
charged  with  the  amount  of  the 
mortgage  which  he  took. 
That  upon   the  evidence  before 


the  referee  an  accounting  should 
have  been  had,  the  indebtedness 
ascertained,  and  upon  its  payment 
a  redemption  allowed. 

Judgment  reversed  and  new 
trial  ordered  before  another  ref- 
eree, with  costs  to  abide  final 
award  of  costs. 

Opinion  by  Hardin,  J.;  Smith, 
P,  J,,  concurs. 


LIMITATIONS.     PLEADING. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Margaret  Budd,  applt.,  v.   Ste- 
phen A.  Walker,  exr.,  res  pi. 
Decided  March  20,  1883. 

Section  418,  Code  Civ.  Pi-o.  requires  it  to  be 
distinctly  alleged  by  specific  answer  that 
the  cause  of  action  did  not  accrue  within 
the  time  within  which  by  previous  sections 
of  the  Code  the  action  must  be  brought. 

The  proper  method  of  pleading  the  statute  of 
limitations  is  by  an  allegation  that  the  cause 
of  action  did  not  accrue  at  any  time  within 
six  years  next  before  the  commencement 
of  the  action. 

An  allegation  that  plaintiff's  claim  is  stah^and 
outlawed,  and  that  defendant  claims  the 
benefit  of  all  statutes  which  may  be  invoked 
for  the  purpose  of  resisting  the  same,  is  not 
a  good  plea  of  the  statute  of  limitations. 

Appeal  from  a  judgment  dismis- 
sing I  he  complaint  on  the  report  of 
a  referee. 

The  complaint  set  up  a  cause  of 
action  to  recover  money  alleged  to 
have  been  held  by  defendant's  tes- 
tator in  trust  for  plaintiff. 

The  answer  contained  the  follow- 
ing allegation:  *' Defendant  fur- 
I  ther  says,  on  information  and  be- 
lief, that  the  claims  of  the  plaintiff 
mentioned  in  said  complaint,  if  not 
wholy  fictitious,  are  stale  and  out- 
I  lawed  demands,   and    have    been 
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wholly  abandoned  and  lost  by  the 
laches  of  the  plaintiflE  in  not  insist- 
ing upon  the  same  during  the  life- 
time of  the  testator,  with  whom 
the  plaintiff  was  in  daily  inter- 
course; and  the  defendant  claims 
the  benefit  of  all  statutes  or  rules 
of  law  or  equity  which  may  be  in- 
voked for  the  purpose  of  resisting 
the  same,  and  which  the  evidence 
presented  upon  the  trial  may  show 
to  be  applicable.'' 

The  referee  held  that  the  cause 
of  action  was  barred  by  the  Stat- 
ute of  Limitations,  and  that  the 
statute  was  so  pleaded  as  to  be 
available,  and  dismissed  the  com- 
plaint. 

Luther  R.  Marsh,  for  applt. 

Oeo,  W.  Van  SlycJc,  for  respt. 

Held.  Error  ;  that  §  413  of  the 
Code  of  Civ.  Pro.  requires  it  to  be 
distinctly  alleged,  by  specific  an- 
swer, that  the  cause  of  action  did 
not  accrue  within  the  time  within 
which,  by  previous  sections  of  the 
Code,  the  action  must  be  brought. 
That  the  proper  method  of  plead- 
ing the  Statute  of  Limitations  is 
by  an  allegation  that  the  cause  of 
action  did  not  accrue  at  any  time 
within  six  years  n«^xt  before  the 
commencement  of  the  action.  33 
Barb.,  627;  2  Hill,  338;  3  Barn.  & 
Aid.,  438;  1  Hill,  672. 

Thattheallegationthatplaintiff's 
claim  was  "stale  and  outlawed" 
was  not  a  good  plea  of  the  Stature 
of  Limitations,  because  it  did  not 
indicate,  according  to  the  require- 
ments of  the  Code,  that  defendant 
intended  tr  rely  upon  the  force  of 
the  statute. 

That  the  allegation  that  defen- 
dant claimed  the  benefit    of   all 


statutes,  or  rules  of  law  or  equity, 
which  might  be  invoked  for  the 
purpose  of  resisting  the  plaintiff's 
claim,  and  which  the  evidence  pro- 
duced upon  the  trial  may  show  to 
be  applicable,  was  not  a  sufficient 
plea  of  the  Statute  of  Limitations, 
for  that  statute  is  required  to  be 
specially  pleaded. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion  by  Davis,  P.  J,;  Dan- 
iels, J.,  concurs. 


SECURITY  FOR   COSTS. 
APPEAL. 

N.  Y.  Court  of  Appeals. 

Tolman,  admr.,  respt,  v.  The 
Syracuse,  Bing.  &  N.  Y.  RR.  Co., 
applL 

Decided  May  1,  1883. 

The  ('ourt  of  Appeals  will  review  a  determi- 
nation of  the  court  below,  even  upon  a  dis- 
cretionary order,  where  it  appears  that  the 
decision  was  based  on  a  want  of  power  to 
grant  the  application. 

The  court  has  power  to  require  security  for 
costs  under  §  8271,  even  though  there  is  no 
evidence  of  mismanagement  or  bad  faith 
and  aside  from  the  question  of  personal  lia- 
bility. That  section  is  not  to  be  limited  in 
its  operation  by  §  3246. 

This  was  an  appeal  from  an  or- 
der of  the  General  Term,  affirming 
an  order  of  Special  Term  denying 
a  motion  to  compel  plaintiflf  to  file 
security  for  costs.  The  minutes 
of  the  General  Term  show  that  the 
order  was  affirmed  on  the  opinion 
of  the  judge  at  Special  Term  and 
the  order  entered  states  that  fact. 
The  order  at  Special  Term  recites 
that  it  is  made  *'on  reading  and 
filing  the  decision  of  the  court." 
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It  appt?ared  from  the  opinion  of 
the  judge  at  Special  Term  that 
the  motion  was  denied  upon  the 
sole  ground  that  a  case  did  not 
arise  under  §  3271  of  the  Code  for 
the  court  to  exercise  its  discretion 
in  requiring  security  for  costs,  un- 
less it  appeared  from  the  papers 
presented  that  the  court  would  Be 
likely  at  the  proper  time  to  require 
the  plaintiff  to  pay  costs  for  mis- 
management or  bad  faith  in  the 
prosecution  of  the  action  under 
§  3246  of  the  Code. 

Lewis  Marshall^  for  applt. 
C.  y.  Kellogg^  for  respt. 

Hel-d^  That  the  order  was  re- 
viewable on  this  appeal.  This  court 
will  review  the  determinations  of 
the  conrts  below,  even  upon  a  dis- 
cretionary order,  where  it  appears 
that  the  decision  was  based  on  the 
ground  of  a  want  of  power  to  grant 
the  application.  59  N.  Y.,  176;  20 
id.,  81;  46  id.,  698;  68  id.,  609;  73 
id.,  1.  The  opinion  of  the  judge 
at  Special  Term  must  be  considered 
as  a  part  of  the  orders  of  the  Gen- 
eral and  Special  Terms,  and  as  in- 
corporated in  them,  and  consti- 
tutes a  part  of  the  record.  The 
court  had  power  to  require  security 
for  costs  under  §  3271  of  the  Code, 
even  although  there  was  no  evi- 
dence of  mismanagement  or  bad 
faith  and  aside  from  the  question 
of  personal  liability. 

Sections  3246"  and  3271  of  the 
Code  are  to  be  construed  sepa- 
rately and  independently  of  each 
other ;  they  apply  to  different 
cases,  and  it  cannot  be  held  that 
§  3271  is  to  be  limited  in  its  opera- 
tion by  §  3246. 
Vol.  17.— No.  2a. 


Darby  v.  Condi  t,  1  Duer,  599, 
disapproved. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying 
motion,  reversed  and  proceedings 
remitted  to  Special  Term. 

Opinion  by  Miller^  J.  All  con- 
cur, except  Ruger,  Ch,  J.,  not 
sitting. 


RAILBOADS.      NEGLIGENCE. 
N.  Y.  Court  of  Appeals. 

Barry,  admr.,  respt,  y  v.  The  N. 
T.  C.  &  H.  R.  RR.  Co.,  applt. 

Decided  April  24.  1883. 

Acquiescence  by  a  railroad  company  for 
more  than  thirty  years  in  the  crossing  of 
its  tracks  at  a  given  point  by  pedestrians 
amounts  to  a  license  and  permission  to  all 
persons  to  cross  its  tracks  at  that  point,  and 
this  imposes  a  duty  on  the  company  in  re- 
spect to  such  persons  to  exercise  reasonable 
care  in  the  movements  of  its  trains,  so  long 
as  it  permits  such  use  of  its  tracks. 

The  train  which  killed  intestate  was  being 
backed  without  signal  in  charge  of  a  brake- 
man  who  was  between  the  cars  where  he 
could  not  see  persons  on  the  track,  or  have 
notice  of  danger.  Held,  That  moving  a 
train  in  that  manner  in  a  populous  locality, 
where  persons  were  crossing  the  track  at  all 
times,  might  well  be  found  to  be  culpable 
negligence. 

In  the  case  of  a  child  of  tender  years,  where 
the  circumstances  would  justify  the  infer- 
ence that  he  was  misled  or  confused  as  to 
the  actual  situation,  and  tliat  his  conduct 
was  not  unreasonable  under  the  circum- 
stances and  in  view  of  his  age,  the  ques- 
tion of  contributory  negligence  is  for  the 
jury,  although  he  may  have  omitted  some 
precaution  which  in  the  case  of  an  adult 
would  be  deemed  conclusive  evidence  of 
negligence. 

This  action  was  brought  to  re- 
cover damages  for  negligence, 
causing  the  death  of  B.,  plaintiff's 
intestate.      It   appeared    that  the 
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owners  of  lots  abutting  on  the  rail- 
road at  the  point  where  the  acci- 
dent occurred  had  a  right  of  way 
across  defendant's  tracks,  and  that 
for  more  than  thirty  years  the 
public  were  in  the  habit  of  cross 
ing  the  tracks  at  this  point  to 
reach  streets  lying  northerly  and 
easterly  of  the  railroad,  the  proof 
being  that  several  hundred  people 
crossed  there  every  day. 

Esek  Cowen^  for  applt. 

Martin  L  Townsend^  for  respt. 

Held^  That  defendant's  acquies- 
ence  for  so  long  a  time  in  the  cross- 
ing of  the  tracks  by  pedestrians 
amounted  to  a  license  and  permis- 
sion to  all  persons  to  cross  its 
tracks  at  this  point.  These  cir- 
stances  imposed  a  duty  upon  de- 
fendant, in  respect  of  persons  using 
the  crossing,  to  exercise  reasonable 
care  in  the  movement  of  its  trains. 
Defendant  had  a  lawful  right  to 
use  the  tracks  for  its  business  and 
could  have  withdrawn  its  permis- 
sion to  the  public  to  use  its  prem- 
ises as  a  public  way,  assuming 
that  no  public  right  then  existed, 
but  so  long  as  it  permitted  the 
public  use  it  was  chargeable  with 
knowledge  of  the  danger  to  human 
life  from  operating  its  trains  at 
that  point  and  was  bound  to  such 
reasonable  precaution  in  their 
management  as  ordinarj'  prudence 
dictated  to  protect  wayfarers  from 
injury. 

The  owner  of  premises  owes  no 
duty  to  keep  them  in  such  condi- 
tion that  an  intruder  or  a  person 
casually  thereon  by  sufferance 
shall  not  be  injured^  97  Eng.  C. 
L.,  731,  but  the  case  is  different 
where  the  owner  does  some  affir- 


mative act  by  which  at  the  time 
of  the  injury  existing  conditions 
are  changed  and  new  perils  created. 
In  the  case  of  the  movement  of  a 
train  of  cars  over  a  track  at  a  place 
the  public  are  permitted  to  use  as 
a  crossing  the  company  is  neces- 
sarily apprised  that  it  is  attended 
with  danger  to  life.  It  is  an  actor 
at  the  time  in  creating  the  circum- 
stances which  imperil  human  life. 

Nicholson  vt  Erie  R.  Co.,  41  N. 
Y.,  525,  and  Sutton  v.  N.  Y.  C.  & 
H.  R.  RR.  Co.,  66  id.,  243,  dis- 
tinguished. 

The  ground  of  liability  in  this 
case  being  negligence,  the  duty  of 
defendant  to  exercise  reasonable 
care  •existed  irrespective  of  the 
fact  wliether  plaintiff's  intestate 
had  a  fixed  legal  right  to  cross  the 
tmck  or  was  there  simply  by  de- 
fendant's implied  permission. 

It  appeared  tliat  the  train  by 
which  B.  was  killed  consisted  of 
an  engine  and  two  passenger  cars, 
and  was  backing  without  a  bell 
being  rung  or  other  signal,  in 
charge  of  a  brakeman,  who  was  at 
the  time  on  the  platform  between 
the  two  cars,  where  he  could  not 
see  persons  on  the  track  or  have 
notice  so  as  to  apply  the  brake  in 
case  of  danger. 

Held^  That  moving  a  train  in 
this  way  in  a  populous  locality, 
where  persons  were  at  all  times 
crossing  the  track,  might  well  be 
found  by  a  jury  to  be  culpable 
negligence. 

Plaintiff's  intestate  was  a  boy  of 
ten  years.  There  is  no  direct 
proof  what  precautions  he  took 
before  crossing  the  track.  It  ap- 
peared that  he  was  in  a  position 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


35 


before  crossing  to  have  seen  in  his 
line  of  vision,  without  any  nriate- 
rial  change  of  position,  the  train 
which  afterwards  ran  over  him 
going  southerly,  away  from  him. 
At  the  same  time  there  was  a 
freight  train  going  southerly  on 
the  same  track  in  the  rear  of  the 
other,  which  a  flagman  standing 
near  the  point  of  the  accident  was 
flagging,  paving  no  attention  to 
the  first  train.  The  bell  on  the 
freight  train  was  ringing.  The 
first  irain  was  switched  off  and 
backed  down  on  the  track  the  bor 
attempted  to  cross. 

Heldy  That  it  was  competent  for 
the  jury  to  have  inferred  that  the 
boy  seeing  the  first  train  going 
south  supposed  it  was  going  on, 
not  understanding  that  it  was 
going  only  to  a  switch  and  would 
then  back,  and  that  his  attention 
was  attracted  by  the  freight  train 
and  the  flagman,  and  that  he  did 
not  observe  that  the  first  train  was 
backing  on  the  track  he  attempted 
to  cross. 

The  law  does  not  expect  or  re- 
quire the  same  maturity  of  judg- 
ment or  the  same  degree  of  care 
and  circumspection  in  a  child  of 
tender  years  as  in  an  adult ;  and  in 
case  of  a  child  where  the  circum- 
stances would  justify  the  inference 
that  he  was  misled  or  confused  in 
respect  to  the  actual  situation,  and 
that  his  conduct  was  not  unreason- 
able under  the  circumstances  and 
in  view  of  his  age,  then  the  ques- 
tion of  contributory  negligence  is 
for  the  jury,  and  this,  although  he 
may  have  omitted  some  precau- 
tion which  in  the  case  of  an 
adult  would  be  deemed  strong  or 


even  conclusive  evidence  of  negli- 
gence. 

Also  held,  That  it  cannot  be 
held  as  matter  of  law,  under  the 
circumstances,  that  the  ringing  of 
the  bell  fulfilled  the  whole  duty 
resting  on  defendant. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Andrews,  J.  All 
concur,  except  Ruger,  Ch,  J., 
dissenting. 

SURROGATES.     SALE  OF 
REAL  ESTATE. 

N.Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

In  re  petition  of  D.  C.  Luce, 
admr.,  for  sale  of  real  estate. 

Decided  Jan.,  1883. 

Where  proceedings  for  the  sale  of  real  estate 
to  pay  debts  have  been  instituted  by  the  ad- 
ministi*ator,  a  creditor  whose  claim  is  set 
out  in  the  petition  and  who  appears  be- 
comes a  party  from  that  time  and  is  entitled 
to  have  the  proceedings  continued. 

A  surrogate  should  not  allow  his  record  to  be 
disputed  or  impeached  by  affidavit. 

Irregularities  in  the  appointment  of  a  guar- 
dian ad  litem  in  such  proceedings  are  not 
fatal,  but  it  is  competent  for  the  surrogate 
to  correct  the  proceedings  as  to  such  guar- 
dian. 

Appeal  from  order  of  surrogate 
dismissing  petition  and  proceed- 
ings. 

July  5,  1882,  the  administrator 
filed  a  petition  for  the  sale  of  his 
intestate's  real  estate  to  pay  debts, 
and  therein  set  forth  appellant's 
claim  as  a  valid  debt.  Citations 
were  issued,  returnable  Aug.  16, 
1882,  which  were  duly  served.  On 
the  return  day  oneL.  wasappoint- 
ed  special  guardian  for  an  infant, 
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and  the  proceedings  adjourned  to 
Sept.  6,  1882.  On  the  latter  day 
appellant  appeared  by  attorney 
and  askecl  that  the  proceedings  be 
continued  for  payment  of  his  judg- 
ment, and  petitioner  not  appearing 
the  proceedings  were  adjourned  to 
Oct.  20,  1882,  and  on  that  day  ad- 
journed to  Dec.  8,  1882.  On  the 
20th  of  Oct.,  it  appearing  that  L. 
was  ineligible,  he  was  removed  as 
guardian,  and  one  C.  was  appoint- 
ed in  his  place  and  accepted. 

Sept.  26,  1882,  appellant  filed  a 
petition  praying  for  an  order  com- 
pelling the  administrator  to  carry 
on  the  proceedings,  on  which  the 
surrogate  made  an  order  to  show 
cause,  returnable  Oct.  22,  1882, 
which  was  duly  served.  After 
hearing  the  matter  and  after  read- 
ing an  affidavit  of  the  administra- 
tor to  the  effect  that  he  was  pres- 
ent during  the  morning  of  Sept.  6, 
and  that  no  one  appeared  for  appel- 
lant during  that  forenoon,  the  sur- 
rogate made  an  order,  Dec.  8,  1882, 
dismissing  the  proceedings  for 
want  of  jurisdiction. 

D,  C.  Stoddard,  for  applt. 

B.  D.  Mathews,  for  respt. 

Held,  Error ;  that  the  jurisdic- 
tion of  the  surrogate  over  the  per- 
sons and  over  the  subject  matter 
of  the  proceedings  was  not  lost. 
Code,  §§  2516,  2517.  The  creditor 
was  entitled  to  appear  upon  the 
citation,  his  claim  having  been  set 
out  in  the  administrator's  petition, 
and  from  such  appearance  he  be- 
came a  party  to  the  proceedings 
and  entitled  to  have  them  contin- 
ued. Sec.  2750  of  the  Code  author- 
izes proceedings  for  the  sale  of  real 
estate  to  pay  debts  to  be  instituted 


by  an  administrator  or  a  creditor. 
They  were  adjourned  to  Sept.  6, 
and  the  record  shows  they  were 
upon  that  day  further  adjourned, 
as  the  surrogate  has  indicated  by 
an  order.  He  ought  not  to  have 
allowed  the  record  made  by  him 
to  be  disputed  or  impeached  by 
an  affidavit.  Code,  §  2473.  The 
adjournment  on  that  day  kept 
alive  the  proceedings. 

It  is  claimed  that  because  of  the 
irregularities  as  to  the  appoint- 
ment of  a  guardian  the  surrogate 
acquired  no  jurisdiction  of  the  per- 
son of  the  infant  heir  and  could 
make  no  valid  order  or  decree  to 
divest  him  of  his  estate  under  eith- 
er petition. 

Heldj  That  the  irregularities  as 
to  the  appointment  of  a  guardian 
are  not  to  be  given  the  effect 
sought  to  be  given  to  them.  Code, 
§  2784.  It  was  competent  for  the 
surrogate  to  correct  the  proceed- 
ings as  to  the  guardian. 

Order  reversed  and  proceedings 
remanded  to  surrogate,  with  costs 
to  be  paid  out  of  the  estate. 

Opinion  per  curiam. 


PRACTICE. 

N.  Y.  Court  ov  Appeals. 

Hun,  recr.,  respt, ,  v.  Salter, 
applt. 

Decided  May  8,  1883. 

A  motion  for  extra  allowance  in  an  action 
tried  in  the  First  .Judicial  District  must  be 
made  in  tbat  district,  although  the  judge 
who  presided  at  the  trial  resides  in  another 
district. 

The  venue  in  this  action  was  laid 
and  it  was  tried  and  decided  in  the 
County  of  New  York  in  February, 
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1881.  It  appears  that  no  applica- 
tion was  made  at  the  trial  for  an 
allowance  of  costs,  nor  was  the 
question  in  any  way  then  brought 
to  the  attention  of  the  trial  judge. 
His  decision  on  the  issues  was 
filed  in  March,  1881.  On  June  1, 
1881,  notice  was  given  of  a  motion 
for  an  extra  allowance  of  costs  to 
be  made  upon,  among  other  pa- 
pers, an  affidavit  of  plaintiflf's 
counsel  verified  on  that  day  and 
the  pleadings  and  proceedings  in 
the  action,  to  be  brought  on  before 
the  judge  who  presided  at  the  trial, 
but  at  his  chambers  in  Ontario 
Country,  in  the  Seventh  Judicial 
District.  Defendant  objected  that 
the  motion  could  only  be  heard  in 
the  district  where  the  action  was 
triable. 

Oeorge  H.  Forster^  for  applt. 

Peter  B,  Olney^  for  respt. 

Held^  That  the  objection  was 
well  taken.  Code  §  769.  The  motion 
could  not  be  made  under  Rule  44 
of  the  Supreme  Court,  requiring 
an  application  for  an  extra  allow- 
ance of  costs  to  be  made  to  the 
court  before  which  the  trial  is  ha9 
or  the  judgment  rendered.  Such 
construction  of  that  rule  upon  the 
facts  of  this  case  is  inconsistent 
with  said  section  of  the  Code. 

Order  of  General  Term,  affirming 
order  granting  extra  allowance,  re- 
versed, without  prejudice  to  a 
further  application. 

Opinion  by  Danforth,  J.  All 
concur.  

LEASE. 
N.  Y.  Court  of  Appeals. 
Pinkelmeier    et   al.,   respts.,   v. 
Bates  et  al.,  applls. 


Decided  April  17,  1883. 

A  lease  for  twenty  years  provided  tliat  the 
lessees  should  erect  a  building  of  a  certain 
description  at  a  cost  not  less  than  $30,000, 
and  that  "at  the  expiration  of  the  term  "  the 
I  building  should  be  valued  and  the  lessor 
was  to  pay  to  the  lessee  one-half  there- 
of, with  the  option  to  give  a  renewal  in- 
stead of  payment  in  cash.  It  also  provid- 
ed for  a  surrender  in  good  order  and  con- 
dition "on  the  last  day  of  said  terra  or  oth- 
er sooner  determination  of  the  estate  here- 
by granted."  The  lessee  was  dispossessed 
for  non-payment  of  rent  and  taxes.  In  an 
action  to  recover  said  rent  and  taxes,  Held, 
That  the  lessor  was  not  bound  to  pay  one- 
half  the  value  of  the  building  in  cash,  but 
had  the  option  to  give  a  new  lease  instead, 
and  such  liability ^id  not  arise  untilthe  end 
of  twenty  years;  that  the  word  "term" 
was  used  in  the  sense  of  time  as  distinguish- 
ed from  the  estate  granted,  and  that  the 
elevator,  engine  and  boiler,  which  were  in- 
troduced as  part  of  the  original  construc- 
tion, must  be  assumed  to  have  been  a  part 
of  the  expenditure  of  $80,000  required  by 
the  contract,  and  as  such  were  a  part  of  the 
building  and  of  the  real  estate. 

This  action  was  brought  to  re- 
cover rent  and  taxes,  due  by  the 
terms  of  a  lease.  The  lessees  in- 
terposed a  counterclaim  for  one- 
half  the  value  of  a  building  erected 
upon  the  premises  by  their  assign- 
or. The  lease  in  question  was  for 
a  periovl  of  twenty  years,  at  a  year- 
ly rent  of  $3,000,  payable  quarter- 
ly, and  taxes.  It  provided  that  if 
the  rent  remained  in  arrears  for  ten 
days  or  if  default  was  made  in  any 
of  the  lessee's  covenants,  a  right 
of  re-entry  was  reserved  to  the 
lessor.  It  was  further  provided 
that  within  two  years  from  the 
commencement  of  the  term  a  build- 
ing should  be  erected  upon  the 
premises  by  the  lessee  of  a  certain 
description  and  character,  at  a  cost 
of  not  less  than  $30,000.     It  was 
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to  be  kept  insured  in  the  names 
of  the  parties  and  in  case  of  tire 
was  to  be  restored  or  repaired  out 
of  the  insurance  money  received. 
At  the  ''  expiration  of  the  term  " 
the  building  was  to  be  valued  by 
chosen  appraisers  and  the  lessor  was 
to  pay  to  the  lessee  one-half  thereof, 
and  upon  such  payment  the  build- 
ing "should  belong  wholly"  to 
the  lessor,  provided  the  latter,  at 
his  option,  instead  of  the  payment 
in  cash,  might  make  it  by  giving  a 
new  lease  for  twenty-one  years 
more  at  a  rental  to  be  agreed  upon, 
or  in  case  of  disagreement  to  be 
fixed  by  selected  appraisers.  The 
lessee  had  been  dispossessed  for  a 
failure  to  pay  rent  and  taxes  by 
the  lessor. 

Edward  Van  Ness^  for  applts. 

Richard  L,  Sweezy^  for  respts. 

Held^  That  the  construction  of 
the  building  was  intended  to  be 
practically  as  a  payment  of  rent 
in  advance.  The  lessor  was  not 
bound  to  pay  for  one-half  the  cost 
of  the  building  in  cash,  but  had 
the  option  instead  to  give  a  new 
lease  as  provided.  This  liability 
did  not  arise  until  the  end  of  twen- 
ty years. 

The  lease,  after  providing  "  that 
at  the  expiration  of  the  aforesaid 
term"  the  building  should  be  ap- 
praised, further  undertook  to  stip- 
ulate for  the  ultimate  surrender  of 
the  premises  by  the  lessee  in  good 
order  and  condition,  and  in  fixing 
the  date  of  such  surrender  uses  the 
expression  '*  on  the  last  day  of  the 
said  term^  or  other  sooner  deter- 
mination of  the  estate  hereby 
granted." 

Held^  That  the  phraseology  indi- 


I  cates  that  the  word  ''term"  was 
used  in  the  sense  of  time  as  distin- 
guished from  the  estate  granted. 

Also  held^  That  the  character  of 
the  agreement  tends  to  the  same 
result.  The  value  of  the  building 
at  the  end  of  twenty -one  years 
might  be  very  diflFerent  from  its 
value  at  the  end  of  a  less  number 
of  years,  and  the  lessor  after 
twenty-one  years'  receipt  of  rents 
might  easily  have  saved  and  accu- 
mulated from  them  the  means  with 
which  to  pay,  when  at  the  end  of  a 
less  number  of  years  payment 
might  be  impossible. 

A  separate  counterclaim  was 
interposed  for  the  value  of  an 
elevator,  engine  and  boiler.  The 
engine  was  supplied  to  run 
the  elevator  and  the  boiler  was 
needed  to  furnish  steam  for  the 
engine  and  for  heating  the  build- 
ing. The  boiler  was  placed  in  a 
vault  under  the  sidewalk  up- 
on a  brick  foundation  prepared  for 
the  purpose,  and  protected  on 
each  side  by  a  substantial  brick 
wall.  It  could  only  be  removed 
By  taking  up  the  sidewalk.  The 
engine  was  bolted  to  a  bed-plate 
that  rested  on  a  stone  foundation 
built  to  receive  It.  The  elevator 
extended  to  the  top  of  the  build- 
ing, running  upon  guide-posts  at- 
tached to  the  frame.  These  con- 
veniences were  introduced  as  part 
of  the  original  construction  under 
the  lessee's  contract.  There  was 
no  evidence  to  the  contrary. 

Held^  That  it  must  be  assumed 
that  the  elevator,  &c.,  went  to 
make  up  the  expenditure  of  $H0,- 
000  the  lessee  was  bound  to  incur, 
and  under  the  circumstances  they 
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were  a  part  of  the  building  and  of 
the  real  estate.  Whether  any 
right  may  remain  to  the  lessee  in 
the  future,  qucere. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiffs, 
affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur. 

MORTGAGE. 

N.Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Monroe  M.  Kelly,  respt.^  v. 
Nancy  Bruce  et  al.,  applts. 

Decided  Jan.,  1883. 

Piymtnts  made  to  a  mortgagee  without 
koowledge  or  notice  of  an  assignment  by 
him  are  good  and  operate  pro  tanto  to  dis- 
charge the  mortgagee. 

A  mortgagee  in  possession  is  liable  to  account 
not  only  for  payments  and  for  rents  actually 
received  by  bim,  but  also  for  such  rents  and 
profits  as  he  might  have  received  but  which 
he  failed  to  obtain  through  his  negligence. 

The  mortgagee  assigned  the  mortgage  to  his 
wife,  and  before  his  death  gave  her  all  his 
property,  which  amounted  to  more  than  the 
excess  of  rents  and  profits  received  by  him 
over  the  amount  of  the  mortgage,  and  died 
without  owning  any  property.  HM,  That 
these  facts  did  not  warrant  a  conclusion 
that  the  wife  was  personally  liable  for  such 
excess. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  by  the  owner  of  certain 
lands  to  compel  an  accounting  of 
a  mortgagee  in  possession  or  his  re- 
presentatives of  the  rents  and  pro- 
tits.  Issues  of  fact  were  joined 
and  referred.  The  mortgages  in 
question  was  made  to  one  A.  M. 
B.,  and  by  him  assigned  to  his 
wife,  N.  B.  The  referee  found 
that  the  mortgages   were  paid  and 


sliould  be  discharged  of  record  and 
that  they  were  overpaid  by  the 
sum  of  $320. 12.  In  arriving  at  this 
amount  the  referee  allowed  pay- 
ments made  to  A.  M.  B.  after  the 
assignment,  but  before  the  mort- 
gagor had  notice  thereof.  The 
referee  further  found  that  A.  M. 
B.  possessed  considerable  prop- 
erty ;  that  before  his  death  he 
gave  his  wife,  N.  B.,  all  his  prop- 
erty, more  than  enough  to  pay  the 
excess,  and  died  intestate,  owning 
no  property,  and  that  no  letters  of 
administration  were  issued  on  his 
estate,  and  found  as  conclusion  of 
law  that  thegiftand  transfer  to  N. 
B.  without  consideration  was  in 
fraud  of  plaintiff's  right  to  compel 
said  A.  M.  B.  to  account  for  and 
pay  over  the  excess  of  rents  and 
profits  received  from  said  premises 
over  and  above  sufficient  to  satisfy 
the  mortgage,  and  was  fraudulent 
and  void  as  to  plaintiff,  and  tli« 
excess  being  less  than  the  value  of 
the  propel  ty  so  fraudulently  trans- 
ferred to  and  received  by  N.  B., 
and  now  held  by  her,  she  is  liable 
to  plaintiff  for  such  excess,  and  or- 
dered judgment  against  her  for 
such  excess  and  interest. 

A  motion  to  send  the  case  back 

for  further  findings,  correction  and 

settlement  was  denied. 

Orra  L.  C.  Hughes^  for  applts. 

1      Torrance  &  Allen^  for  respt. 

[      Held^  That    no    appeal    having 

;  been  taken  from  the  order  denying 

I  said  motion,  the  affidavit  used  on 

I  said  motion  cannot  be  considered, 

nor  can  we  review  the  findings  of 

fact   made  by    the  referee,    Code 

Civ.  Pro.,  §  997 ;  45  How.,  430  ;  49 

!  id.,  377  ;  nor  can  we  say  "  that  the 
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referee  erred  in  disallowing  sundry 
items  of  defendant's  claim;"  al- 
though the  item  of  $800  for  cows 
is  embraced  in  the  pleadings  we 
cannot  say  that  the  same  was  sup- 
ported by  evidence  on  the  trial. 
We  may  look  into  the  referee's  re- 
port for  the  purpose  of  ascertain- 
ing whether  the  conclusions  of  law 
to  which  exceptions  have  been 
taken  were  warranted  by  the  facts 
found.  18  Hun,  27  ;  82  N.  Y., 
458. 

That  payments  made  to  a  mort- 
gagee or  an  assignee  of  a  mort- 
gage who  in  fact  has  assigned,  be- 
fore knowledge  or  notice  of  an  as- 
signment of  the  mortgage,  are 
good  and  operate  pro  tanto  to  dis- 
charge the  mortgage.  The  referee, 
therefore,  properly  allowed  the 
payments  made  by  J.  to  A.  M.  B., 
the  husband  of  N.  B.,  as  J.  had  no 
notice  of  any  assignment  of  the 
mortgages  to  N.  B.  66  N.  Y.,  77; 
12  Hun,  403;  4  id.,  129.  She 
knew  that  her  husband  was  receiv- 
ing payments  upon  the  mortgages, 
and  that  he  was  receiving  rents 
from  the  mortgaged  premises, 
and  that  he  had  no  legal  title  to 
them  or  any  other  interest  in  them 
than  such  as  he  derived  as  mort- 
gagee, and  she  ought  to  be  held 
estopped  from  questioning  the  ap- 
plication of  the  monies  so  received 
to  the  discharge  of  the  mortgages. 
69  N.  Y.,  113 ;  6  Hun,  499 ;  66  N. 
Y.,  113.  Apparently  her  husband 
was  entitled  to  receive  the  rents 
and  payments,  and  if  she  would 
escape  the  force  of  the  payments 
to  him  she  should  give  notice  to 
the  parties  thus  paying.  30  N.  Y., 
226  ;  3  Hill,  215.      Treating  A.  M. 


B.  as  a  mortgagee  in  possession, 
he  was  liable  to  account  not  only 
for  actual  payments  which  he  re- 
ceived and  for  actual  rent  received 
by  him,  but  for  such  rents  and 
profits  as  he  might  have  received 
if  he  did  not  receive  them  and  he 
failed  to  obtain  by  his  negligence. 
53  N.  Y.,  225  ;  5  Paige,  12. 

That  the  mortgagee  in  posses- 
sion took  the  rents  and  profits,  and 
in  equity  they  are  to  be  regarded  as 
an  equitable  set-oflf  to  the  amount 
due  on  the  mortgage  debt.  9 
Paige,  517  ;  53  N.  Y.,  228. 

Also  held,  That  the  facts  found 
were  no  predicate  for  determining 
defendant  personally  liable  for  the 
excess  of  rents  and  profits  over  the 
payment  of  the  mortgage.  If  she 
were  before  the  court  as  adminis- 
tratrix of  her  husband  ;  if  a  judg- 
ment at  law  had  been  obtained 
and  all  remedies  at  law  been  ex- 
hausted, and  she  charged  as  ad- 
ministratrix of  her  deceased  hus- 
band, a  different  question  would 
arise. 

Judgment  reversed  and  new 
trial  ordered  before  another  re- 
feree, costs  to  abide  event,  unless 
plaintiff  stipulates  to  modify  judg- 
ment by  deducting  the  sum  of 
$322.36,  in  which  case  judgment 
as  modified  affirmed,  without  costs. 

Opinion  by  Hardin,  J.  ;  Smithy 
P.  /.,  and  Barker^  /.,  concur. 


TAXATION.   CORPORATIONS. 

I        N.  Y.  Court  of  Appeals. 

I      The    People,     respts.,    v.     The 
I  Spring  Valley  Hydraulic  Gold  Co., 
I  applt, 
!      Decided  May  8,  1883. 
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Under  Chap.  542,  Laws  of  1880,  payment  of 
the  taxes  imposed  thereby  was  required  to 
be  made  in  each  January  after  the  passage 
of  the  act.  A  claim  tbat  no  tax  was  pay- 
able until  January,  1882,  is  untenable. 

The  act  does  not  exempt  corporations  from 
taxation  on  the  ground  that  they  had  not 
been  in  existence  for  the  period  of  a  year. 

The  fact  that  the  amount  of  the  tax  might  in 
some  cases  be  fixed  by  reference  to  the 
business  of  the  company  during  that  year 
(1880)  does  not  make  the  act  retrospective. 

This  action  was  brought  to  re- 
cover a  tax  imposed  under  Chapter 
542  of  the   Laws  of  1880.     It  ap- 
peared that  defendant  was  incor- 
porated and  organized  under  the 
laws  of  this  State  on  February  12, 
1880.     On   November  16,   1880,  it 
made  a  report  to  the  Comptroller 
that  no  dividend  had  been  made 
during  the  year  ending  with  No- 
vember   1st,    and    that   the  cash 
value    of    its    capital    stock    was 
$800,000.      The    People  claim   in 
this  action  to  recover  one  and  a 
half  mills  on  each  dollar  of  the 
valuation  of  defendant's  corporate 
stock,  which   is  claimed   to  have 
become  due  and  payable  January 
15,  1881,  under  Chapter  542  of  the 
Laws  of  1880,  passed  June  1,  1880. 
The  Act  of  1880  is  entitled    ''An 
Act  to  provide  for  raising  taxes 
for  the  use  of  the  State,  upon  cer- 
tain corporations,  joint  stock  com- 
panies and  associations/'     Section 
1    commences     with      the    word 
"  hereafter;*'  makes  it  the  duty  of 
corporations  liable  to  taxation  un- 
der Section  3  (of  which  defendant 
was  conceded  to  be  one)    "annu- 
ally on  or  before  the  15th  day  of 
November"     to    make    a     report 
stating  the  amount  of  the  capital 
paid  in,  the  date,  amount  and  rate 
Vol.  17.-!Co.  2b. 


per  centum  of  each  and  every  div- 
idend declared  "during  the  year 
ending  with  the  first  day  of  said 
month,"  and  in  the  case  of  non- 
dividend  paying  corporations  and 
of  corporations  where  dividends 
declared  "  during  the  year  ending 
as  aforesaid"  were  less  than  six 
per  cent,  on  the  par  value  of  the 
capital  stock,  that  a  report  shall 
be  made  of  the  actual  value  of  the 
stock,  "  not  less,  however,  than 
the  average  price  which  said 
stock  sold  for  during  said  year." 

Section  8  imposes  the  liabil- 
ity to  taxation  and  declares  that 
the  corporations  specified  "shall 
be  subject  to  and  pay  a  tax  into 
the  State  annually,"  &c. 

Section  4  makes  it  the  duty  of 
the  corporation  upon  which  a 
tax  is  imposed  by  the  preceding 
sections  "to  transmit  the  amount 
of  said  tax  to  the  treasury  of  the 
State  within  fifteen  days  from  the 
first  day  of  January  in  each  and 
every  year."  The  eighth  section 
declares  that  the  capital  stock  of 
corporations  liable  to  taxation  un- 
der the  act  "shall  hereafter  be  ex- 
empt from  assessment  and  taxa- 
tion, except  as  in  this  act  prescrib- 
ed." The  last  section  provides 
that  the  act  shall  take  effect  im- 
mediately. 

Defendant  claimed  that  corpor- 
ations were  not  required  to  make  a 
report  under  the  first  section  until 
November  18,  1881,  and  that  no 
tax  was  required  to  be  paid  under 
the  third  section  until  after  that 
time,  and  that  the  report  made  by 
it  in  November,  1880,  was  not  an 
annual  report. 

B.  L.  Harrisony  for  applt. 
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Leslie  W.  Russell^  Atty.-Gen., 
for  respts. 

ITeldy  Untenable  ;  that  although 
the  time  when  the  first  report  is  to 
be  made  is  not  stated  in  terras  in 
the  first  section  and  the  third  sec- 
tion does  not  fix  the  time  for  the 
tax  imposed  thereby,  the  time  is 
specifically  prescribed  in  the 
fourth  section,  and  the  language 
there  used  can  only  be  satisfied  by 
payment  of  the  tax  in  each  Janu- 
ary after  the  passage  of  the  act. 
Defendants  claim  that  no  tax 
would  be  payable  until  January, 
1882,  nineteen  months  after  the 
passage  of  the  act ;  this  would  not 
be  a  payment  annually  as  provid- 
ed in  the  third  section.  The  act 
does  not  exempt  from  taxation 
corporations  on  the  ground  that 
they  had  not  been  in  existence  for 
the  period  of  a  year. 

The  tax  imposed  by  the  act  of 
1880  is  a  tax  for  State  purposes 
only,  and  is  a  substitute  for  the 
tax  collected  for  State  purposes  in 
the  several  counties  of  the  State 
under  the  former  system  ;  and  in 
paying  the  first  tax  under  the  Act 
of  1880  in  January,  1881,  the  cor- 
porations are  simply  paying  their 
share  of  a  prospective  expenditure 
of  the  State  for  the  current  fiscal 
year.  The  tax  is  in  no  sense  the 
imposition  of  a  burden  for  past 
transactions,  or  a  tax  on  franchise 
or  business  prior  to  June  1,  1880 
The  fact  that  the  amount  of  the 
tax  may  in  some  cases  be  fixed  by 
reference  to  the  business  of  the 
company  during  the  year  does  not 
make  the  act  retrospective.  The 
burden  it  imposes  is  future  and 
for    future  expenditures.      It    is 


f  competent  for  the  .legislature  to 
I  adopt  such  method  of  valuing  the 
I  franchise  or  property  of  corpor- 
I  ations  for  the  purpose  of  taxation 
as  it  deems  proper. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiflE, 
affirmed. 

Opinion  by  Andrews,  J.  All 
concur. 


PARTIES.     AGENCY. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  First  National  Bank  of  N. 
Y.,  respt,y  V.  The  Continental  Na- 
tional Bank  of  N.  Y.,  appU. 

Decided  Jan.  17,  1883. 

An  account  which  has  been  in  the  possession 
of  the  party  receiving  it  so  long  as  to  war- 
rant the  presumption  of  acquiescence  may 
still  be  explained  or  impeached  for  mis- 
takes or  errors. 

When  the  amount  of  a  draft  drawn  by  one 
bank  upon  another  is  fraudulently  increased 
before  it  is  presented  for  payment  and  the 
bank  upon  which  it  is  drawn  pays  the  draft 
as  so  increased,  the  bank  making  such  pay- 
ment is  the  proper  plaintiff  in  an  action  to 
recover  back  such  over-payment  from  the 
person  to  whom  it  was  made. 

When  an  agentreceives  money  through  a  mis- 
take of  fact  he  is  bound  to  return  it  to  the 
party  paying  it  so  long  as  it  remains  in  his 
possession  or  under  his  control. 

Appeal  from  a  judgment  recov- 
ered on  the  report  of  a  referee. 

In  May,  1876,  three  drafts  were 
drawn  by  the  Saratoga  Bank  upon 
plaintiff.  These  drafts  were  re- 
ceived by  the  Produce  Bank  and 
by  it  passed  to  defendant,  who 
presented  them  for  payment  to 
plaintiff.  Defendant  was  agent  of 
the  Produce  Bank  in  the  clearing 
transactions  made  by  the  Clearing 
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Association,  and  the  existence  of 
such  agency  was  known  by  plain - 
tifTs  officers,  but  it  was  not  direct- 
ly stated  to  them  that  defendant 
was  acting  as  such  agent  in  this 
transaction  ;  it  apparently  acting 
as  principal.  Before  the  present- 
ment of  the  drafts  for  payment  the 
amounts  had  been  fraudulently 
raised-  The  drafts  were  paid  and 
the  amounts  charged  against  the 
Saratoga  Bank's  deposit  with 
plaintiff.  Accounts  containing 
these  charges  were  transmitted  by 
plaintiff  to  the  Saratoga  Bank  on 
the  1st  of  June,  1876,  but  were  not 
examined  and  the  increase  discov- 
ered until  18th  July,  1876.  Plain- 
tiff thereupon  brought  this  action 
to  recover  the  difference  between 
the  proper  amounts  of  the  drafts 
and  the  amounts  actually  paid  on 
them.  Plaintiff's  demand  was  re- 
sisted on  the  ground  that  the 
Saratoga  Bank  by  reason  of  its 
delay  in  objecting  to  the  accounts 
had  rendered  them  conclusive  up- 
on it ;  that  the  action  should  have 
been  brought  by  tin?  Saratoga 
Bank  and  against  the  Produce 
Bank. 

Samuel  O.  Court ne^,  for  applt. 
Fisher  A.  Baker,  for  respt. 

ffeld.  That  the  Saratoga  Bank, 
notwithstanding  the  delay  in  the 
examination  of  the  accounts,  and 
since  the  delay  did  not  operate  to 
the  prejudice  of  defendant,  was  still 
at  liberty  to  show  the  facts  as  they 
were,  since  an  account  which  has 
been  in  the  possession  of  the  party 
receiving  it  so  long  as  to  warrant 
the  presumption  of  acquiescence 
may  still  be  explained  or  impeach- 


ed for  mistakes  or  errors.  18  N. 
Y.,  285;  ION.  Y.,  68. 

That  the  payments  made  by  plain- 
tiff in  excess  of  the  drafts  drawn 
by  the  Saratoga  Bank  were  wholly 
unauthorized  by  the  latter  and 
consequently  could  not  be  charged 
against  its  deposit  with  plaintiff, 
and  the  indebtedness  of  plaintiff 
to  the  Saratoga  Bank  remained 
the  same  as  though  the  excess  in 
the  amounts  of  the  drafts  had  not 
been  paid,  and  therefore  the  right 
to  maintain  this  action  was  vested 
in  plaintiff. 

That  the  fact  of  defendant's  be- 
ing the  agent  of  the  Produce  Bank 
being  known  to  plaintiff's  officers 
did  not  preclude  plaintiff  from 
proceeding  against  defendant  as  a 
principal,  for  there  was  nothing 
upon  the  face  of  the  drafts  to 
show  that  it  was  acting  within  the 
scope  of  such  agency  ;  neither  was 
any  information  that  such  was  the 
fact  given  in  any  form  to  plaintiff 
or  its  officers,  and  in  the  absence 
of  such  information  it  was  to  be 
presumed  that  the  business  was 
transacted  by  defendant  on  its 
own  account  and  for  its  own 
benefit. 

That  moreover  since  the  evi- 
dence did  not  show  that  the  over- 
payments had  passed  out  of  the 
possession  of  defendant,  the  fact 
that  it  acted  as  the  agent  of  the 
Produce  Bank  did  not  exonerate 
it  from  liability  to  return  the 
money,  since,  when  money  has 
been  received  by  an  agent  through 
a  mistake  of  fact,  the  agent  is 
bound  to  return  it  to  the  party 
paying  it  so  long  as  it  remains  in 
the  possession  or  under  the  control 


Digitized  by 


Google 


44 


NEW  YORK  WEEKLY  DIGEST. 


of  the  agent.  1  Hill,  287  ;  Story 
on  Agency,  tth  ed.,  §800. 

Judgment  affirmed. 

Opinion  by  Daniels,  J,;  Brady^ 
7".,  concurs. 


TAXATION.     CONSTITU- 
TIONAL   LAW. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.^v.  The  Home 
Ins.  Co.,  applL 

Decided  May  1,  1883. 

The  description  of  the  object  of  the  tax  in 
Chap.  542,  Laws  of  1880,  is  sufficiently 
definite  and  precise. 

The  Acts  of  1880  and  1881  impose  a  fran- 
chise  and  not  a  property  tax.  The  fact 
that  they  require  payment  of  a  percentage 
on  declared  dividends,  and  that  such  com- 
putation may  be  based  in  part  upon  inter- 
est derivable  from  funds  invested  in  United 
States  bonds,  does  not  necessarily  invalidate 
the  tax  to  the  extent  of  dividends  accrued 
from  the  capital  so  invested. 

Affirming  8.  C,  16  W,  Dig.,  804. 

The  defendant  claims  that  Chap. 
542  of  the  Laws  of  1880,  under 
which  the  tax  this  action  was 
brought  to  recover  was  imposed, 
is  obnoxious  to  the  provisions  of 
Section  20  of  Article  3  of  the  Con- 
stitution, in  that  it  does  not  dis- 
tinctly state  the  object  to  which 
it  was  applicable.  Said  act  is 
entitled  "An  act  to  provide  for 
raising  taxes  for  the  use  of  the 
State  upon  certain  corporations," 
&c.  It  provides  (§  9)  that  the 
taxes  imposed  shall  be  ''applicable 
to  the  payment  of  the  ordinary 
and  current  expenses  of  the 
State." 

Benjamin  H.  Bristow,  forapplt. 

Leslie  W.  Russell,  Atty.-Gren., 
for  respt. 


Held,  That  the  description  of 
the  object  of  the  tax  in  the  Act  of 
1880  was  sufficiently  definite  and 
precise. 

The  specification  of  some  out 
of  many  items  legally  chargeable 
upon  a  certain  fund  cannot  be  held 
to  be  a  less  distinct  statement  of 
the  object  of  a  tax  than  a  state- 
ment that  it  is  to  be  applied  to 
replenish  the  undivided  fund 
itself. 

The  payment  of  all  the  current 
and  ordinary  expenses  of  the 
State  Government  and  various 
other  necessary  expenditures  being 
chargeable  upon  what  is  called  the 
general  fund,  the  specification  of 
the  replenishment  of  this  fund 
being  held  to  be  a  sufficiently  dis- 
tinct statement  of  the  object  of 
the  tax  within  the  constitutional 
requirement,  the  designation  of 
one  or  more  of  the  several  classes 
of  expenditures  lawfully  charge- 
able to  that  fund  would  be  equally 
sufficient  and  distinct.  6  Sandf., 
10;  8  N.  Y.,  241;  17  id.,  235. 

It  was  claimed  by  defendant  that 
the  State,  in  taxing  corporations 
under  the  Statutes  of  1880  (Chap. 
542)  and  of  1881  (Chap.  361),  is 
obliged  to  deduct  the  amount  of 
stock  such  corporations  hold  in 
United  States  bonds  from  the  total 
amount  of  their  capital  stock,  and 
compute  the  tax  only  upon  the  divi- 
dends derived  from  the  remainder 
of  such  capital.  The  acts  in  ques- 
tion left  the  corporations  to  which 
they  are  applicable  still  subject  to 
the  payment  of  local  taxes,  and 
attempted  by  a  new  system  to  col- 
lect only  so  much  of  the  burdens 
laid  upon  them  as  enured  exclu- 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


45 


sively  to  the  use  of  the  State  by 
tax  upon  their  franchise  alone. 
They  expressly  exempted  them 
from  the  customary  tax  laid  for 
State  purposes  upon  their  prop- 
erty, except  real  estate,  by  the 
general  law,  and,  in  case  of  the 
intentional  neglect  or  refusal 
of  the  corporations  bound  to 
report  their  condition  or  pay 
their  t.ixes  as  therein  required,  it 
was  provided  that  an  action  to 
recover  the  tax  might  be  brought 
by  the  Attorney-General,  and  that 
their  respective  charter  and  cor- 
porate privileges  should  be  forfeit- 
ed and  terminated. 

Held^  Tliat  the  Legislature,  by 
virtue  of  its  jurisdiction  over  cor- 
porations organized  under  its  laws, 
had  a  right  to  levy  such  tax  upon 
their  business  and  privileges,  aside 
from  all  property  taxation,  as  in 
its  discretion  it  might  deem  just 
and  proper,  in  order  to  provide 
revenues  for  the  State;  that  the 
acts  under  which  this  tax  was 
levied  must  be  held  to  have  im- 
posed a  franchise  and  not  a  prop- 
erly tax;  that  the  taxable  value  of 
a  corporate  franchise  must  be  de- 
cided according  to  the  judgment 
and  discretion  of  the  bodies  having 
authority  to  tax  such  privileges 
as  the  occasion  for  such  a  decision 
may  from  time  to  time  arise.  The 
Legislature,  having  this  power, 
and  having  professed  to  exercise 
it  in  a  given  case,  a  court  cannot 
judicially  ascribe  the  legislative 
action  to  another  power  which  the 
Legislature  is  prohibited  from  ex- 
ercising. The  fact  that  the  statutes 
require  payment  of  a  percentage 
upon  declared  dividends,  and  be- 


cause such  computation  may  be 
based  in  part  upon  interest  de- 
rivable from  funds  invested  in 
United  States  bonds,  does  not 
necessarily  invalidate  the  tax  to 
the  extent  of  dividends  accrued 
from  the  capital  so  invested.  37 
N.  Y.,  366  ;  6  Wall.,  594,  611,  633. 

Judgment  directed  for  plaintiflF, 
on  case  submitted  by  General 
Term,  aflBrmed. 

Opinion  by  Ruger^  Ch,  J,  All 
concur. 


WILLS.     TRUSTS.     APPOINT- 
MENT. 

N.  Y.  Court  of  Appeals. 

Hutton  et  al.,  trustees,  respts., 
v.    Benkard  et  al.,  impld.,  appUs, 

Decided  April  24,  1883. 

The  statute  of  powers  applies  to  personalty  as 
well  as  realty. 

When  a  will  is  claimed  to  be  effectual  as  an 
execution  of  a  power,  all  parts  of  it  may  be 
considered,  and  its  language  and  terms 
construed  in  the  light  of  the  circumstances 
surrounding  the  testator  at  the  time  of  its 
execution,  and  if  from  all  these  it  can  be 
seen  that  it  was  his  intention,  in  the  dispo- 
sitions he  made,  to  execute  the  power,  such 
intention  will  have  effect.  The  power  need 
not  be  referred  to  in  express  terms ;  no 
form  of  words  need  be  used. 

Affirming  S.  C,  16  W.  Dig.,  75. 

In  August,  1869,  S.  executed  a 
trust  deed  of  all  her  property, 
consisting  of  a  large  amount  of 
real  and  personal  estate,  to  plain- 
tiffs. She  thereby  authorized 
them  to  convert  said  property  into 
money  at  their  discretion  ;  to  in- 
vest and  keep  the  same  invested 
and  to  receive  the  income  and 
profits  thereof,  and  apply  them, 
and  so  much  of  the  principal  as 
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they  should  deem  proper,  to  her 
use  during  her  life,  and  upon  and 
after  her  death  to  pay  and  divide 
the  principal  of  the  estate  among 
such  persons  as  she  should  by 
will  direct,  and  if  she  died  intes- 
tate to  divide  the  property  among 
her  heirs  at  law  ''in  the  same 
proportions  they  would  by  law  be 
entitled  to  if  the  same  were  all 
real  estate,  and  she  had  died  in 
testate  and  possessed  thereof  in 
fee  simple,  and  not  married." 
Plaintiffs  took  possession  of  the 
property  under  said  deed,  and 
paid  the  income  thereof  to  S.  dur- 
ing her  life.  On  October  24,  1877, 
S.  made  a  will,  anti  on  February 
18,  1879,  died.  The  will  was  ad- 
mitted to  probate  May  9,  J  879,  and 
letters  testamentary  were  issued 
to  the  defendants,  L.  &  C,  who 
qualified  and  entered  upon  their 
duties  as  executors.  S.  devised 
two  lots  in  Greenwood  Cemetery 
to  the  trustees  thereof,  distributed 
her  household  eflFects  among  vari- 
ous legatees,  and  bequeathed  to 
various  persons  and  religious  and 
b^^nevolent  institutions  $275,500. 
She  devised  her  undivided  interest 
in  certain  land  in  Newburg,  which 
she  inherited  from  her  grandfather, 
to  the  children  of  her  brothers  and 
sister,  and  disposed  of  her  residu- 
ary estate  as  follows  :  '*  All  rhe 
rest,  residue  and  remainder  of  my 
estate,  both  real  and  personal, 
whatsoever  and  wheresoever,  as 
well  that  which  I  now  have  as 
that  which  I  may  hereafter  ac- 
quire or  die  possessed  of  or  enti- 
tled to,  including  any  portion  of 
my  estate  that  I  have  not  herein 
before  eflfectually   or    sufficiently 


disposed  of,  I  give,  devise  and  be- 
queath in  equal  shares  and   pro- 
portions to  the  following  charita- 
ble   and    benevolent    institutions 
and  societies,"  and  then  she  named 
seventeen   benevolent  institutions 
and  societies  located  in  the  City  of 
New  York.    The  trial  court  found 
that  at  the  time  S.  executed  her 
will,  and   when   she  died,  she  did 
not,  aside   from   the    estate   held 
by   the   trustees   under   the  trust 
deed,   own  any   property  of    any 
kind  exceeding  in  value  $250,000, 
and  that  that  property  consisted 
principally  of  an  undivided  inter- 
est in   the   estate  of  her  deceased 
sister,  M.,  who  died  in  April,  1876; 
that  at   the   time  of  making  her 
will,    and    prior  and    subsequent 
thereto,  she  spent   all  her  income 
paid   to  her  by  her  trustees  ;  that 
when   she   made  her  will  she  was 
well  acquainted  with  the  condition 
and  amount  of  her  esrate,and  could 
have  no  reasonable  expectation  of 
increasing  it  by  inheritance  or  ac- 
cumulation, other  than  from   the 
income  of  her  estate  held  in  trust 
and  her  interest  in  her  deceased 
sister's  estate,   and   that   she  did 
not  thereafter  make  any  accumu- 
lation from  either  of  these  sources  ; 
that  when  she  made  her  will  she 
was  in  delicate  health,  complained 
of  pains  about  her  heart,  and  ex- 
pressed fear  that  she  might  die  at 
any  moment,  and  that  she  intend- 
ed by  her  will  to  execute,  and  did 
thereby  execute,  the  power  of  ap- 
pointment contained  in  the  trust 
deed,  and  did   thereby  dispose  of 
all  her  estate  held  by  the  trustees 
under  the   trust  deed.     The  will 
contains  no  reference  to  the  power 
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in  the  trust  deed,  and  does  not 
pnrport,  in  its  disposition  of  ttie 
personal  property,  to  be  an  execu- 
tion of  that  power. 

Charles  M.  De  Costa  and  Wm. 
Jay,  for  appJts. 

George  G.  De  Witt,  Jr..  and  E. 
E.  Landon,  for  respts. 

Held,  That  it  is  clear  that  the 
testatrix  meant  by  her  will  to  exe- 
cate  the  power  of  appointment  re- 
served to  her  in  the  trust  deed, 
and  it  was  properly  executed  as  to 
both  real  and  personal  estate. 

The  provision  of  the  Revised 
Statutes  (3  R  S.,  7th  ed.,  2193,  § 
126),  that  "lands  embraced  in  a 
power  to  devise  shall  pass  by  a 
will  purporting  to  convey  all  the 
real  property  of  the  testator,  un- 
less the  intent  that  the  will  shall 
not  operate  as  an  execution  of  the 
power  shall  appear  expressly  or 
by  necessary  implication,"  should 
also  be  applied  to  personal  estate. 
IBiadf.,  114;  25  Barb.,  639  ;  86 
x\.Y.,  622. 

When  a  will  is  claimed  to  be 
eflfectaal  as  an  execution  of  a 
power,  all  its  parts  may  be  con- 
sidered and  its  language  and 
terras  construed  in  the  light  of  the 
circumstances  surrounding  the  tes- 
tator at  the  time  of  its  execution, 
and  if  from  all  these  it  can  be  seen 
that  it  was  his  intention  in  the  dis- 
positions he  made  to  execute  the 
power  such  intention  will  have 
eflFect.  The  power  need  not  be  re- 
ferred to  in  express  terms ;  no 
form  of  words  need  be  used.  3 
Johns.  Ch.,522;  1  Hoff.  Ch.,  1;  43 
Barb.,  64  ;  33  N.  Y.,  383. 

Order  of  General  Term,  denying 


motion  for  a  new  trial  after  inter- 
locutory judgment,  affirmed. 

Opinion   by    Earl,  J,     All  con- 
cur. 


DISTRICT   COURT.     APPEAL. 
ATTACHMENT. 

N.  Y.  Common  Plkas.  General 
Teum. 

Peter  Lang  et  al.,    respts.,   v. 
Isaac  Marks,  applt. 
Decided  March  15,  1883. 

Ou  an  appeal  to  the  General  Term  of  the 
Court  of  Common  Pleas  from  a  judgment 
of  a  District  Court  of  New  York  City,  the 
denial  by  the  justice  of  a  motion  to  vacate 
an  attachment  may  be  reviewed.  The 
Code  of  Civil  Procedure  has  not  changed 
the  practice  in  that  regard. 

That  an  attachment  in  the  District  Court 
is  signed  by  the  Justice  as  if  issued  under 
the  Code  is  a  fatal  defect.  It  should  be 
allowed  by  the  justice  and  signed  by  the 
clerk. 

Appeal  from  judgment  of  Dis- 
trict Court  of  New  York  City  in 
favor  of  plaintiff. 

An  attachment  against  the  prop- 
erty of  defendant  was  granted  by 
the  justice,  and  signed  by  him  as  if 
issued  under  the  Code.  A  motion 
to  vacate  said  attachment,  upon 
the  ground  that  it  should  have 
been  allowed  by  the  justice  and 
signed  by  the  clerk,  was  denied, 
which  denial  was  excepted  to  and 
this  appeal  taken. 

It  was  maintained  that  such  re- 
fusal could  not  be  reviewed  on  this 
appeal. 

A,  Levy,  for  applt. 

W.  L.  Lindsay,  for  resi>t. 

Held,  Tliat  the  decision  of  the 
justice  denying  the  motion  to  va- 
cate the  attachment  is  reviewable 
on  this  appeal. 
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Under  the  practice  prior  to  the 
New  Code  it  was  well  settled  that 
the  proceedings  on  an  attachment 
so  issued  could  be  reviewed  upon 
an  appeal  from  the  judgment. 

It  is  urged  that  under  the  prac- 
tice before  the  New  Code,  where 
an  attachment  was  issued,  it  was 
the  process  by  which  the  action 
was  commenced,  and,  therefore, 
properly  came  before  the  appellate 
court  as  part  of  the  record,  show- 
ing how  the  court  acquired  juris- 
diction, but  that  under  the  New 
Code  the  court  does  not  acquire 
jurisdiction  by  the  attachment,  but 
by  service  of  the  summons,  and 
even  though  the  attachment  be  va- 
cated the  court  may  proceed  to 
judgment  in  case  of  a  general  ap- 
pearance of  the  defendant  or  a 
personal  service  of  a  summons 
upon  him,  §  2917 ;  thus  making 
the  attachment  simply  a  provis- 
ional remedy,  as  in  courts  of  re- 
cord. But  when  we  consider  that 
§  3211  of  the  New  Code  especially 
provides  that  no  change  in  the 
manner  of  applying  for,  granting 
and  executing  a  warrant  of  attach- 
ment and  the  proceedings  there 
upon,  is  intended  to  be  made,  un- 
less the  statute  under  which  these 
proceedings  are  regulated  is  ex- 
pressly repealed,  it  is  clear  that  no 
change  whatever  in  any  respect 
was  made  in  the  old  statute,  ex- 
cept that  an  action  must  always  be 
commenced  by  summons.  Under 
the  practice  existing  at  the  time 
of  the  adoption  of  the  Code,  under 
the  then  existing  statutes,  the  pro- 
ceedings upon  attachment  could 
be  reviewed  upon  appeal,  and  the 
language  above  shows  a  manifest 


intent  not  to  disturb  the  practice 
,in  any  respect  by  implication. 
It  would  appear,  therefore,  that 
on  appeal  from  the  judgment  all 
the  proceedings  before  the  justice 
are  brought  up  as  before. 

Further  held^  That  the  objection 
that  the  attachment  was  not  al- 
lowed by  the  justice  and  signed 
by  the  clerk  is  fatal.  The  attach- 
ment is  signed  by  the  justice  as  if 
it  was  issued  under  the  Code,  but 
as  the  Code  has  made  no  change 
j  in  the  manner  of  granting  an  at- 
tachment, it  should  have  been  al- 
lowed by  the  justice  and  signed  by 
the  clerk. 

Judgment  reversed. 

Opinion  by  Van  Brunty  J.; 
Daly^  Gil,  /.,  concurs. 


DEPOSITIONS.       PRIVILEGE. 

N.  Y.Superior  Court.  General 
Term. 

The  Canada  SS.  Co.,  respt,  v. 
Walter  S.  Sinclair  et  al.,  applls. 

Decided  May  16,  1883. 

The  affidavit  upon  which  the  order  for  the 
examination  of  defendants  was  granted 
stated  that  plaintiff  as  common  carrier  had 
a  special  property  in  certain  goods  which 
were  stolen  from  it,  and  thereafter  a  portion 
of  the  same  came  into  the  possession  of  de- 
fendants, and  that  the  action  was  brought 
to  recover  the  same  or  its  value,  etc.  Held^ 
That  the  order  should  not  be  set  aside  on 
the  ground  that  the  testimony  to  be  given 
would  make  defendants  liable  to  indict- 
ment for  receiving  stolen  goods,  but  de- 
fendants should  be  left  to  take  the  objection 
on  the  examination. 

Appeal  from  an  order  of  Special 
Term,  denying  motion  of  defend- 
ants to  vacate  an  order  for  the  ex- 
amination of  defendants  to  enable 
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plaintifif  to  frame  the  complaint  in 
this  action. 

From  the  aflBdavit  on  which  the 
order  for  the  examination  of  de- 
fendants was  granted  it  appeared 
that  plaintiff  had,  as  common  car- 
rier, a  special  property  in  thirty- 
one  bales  of  rubber  which  were 
stolen  from  plaintiff  about  January 
10, 1883,  and  some  portion  of  which 
was  thereafter  in  possession  of  de- 
fendants; that  the  action  was 
commenced  to  recover  the  return 
of  the  property  or  the  value  there- 
of from  defendants,  and  that  it  was 
impossible  for  plaintiff  to  allege  the 
number  of  bales  that  came  into 
possession  of  defendants  or  the 
weight  of  the  rubber  or  to  prop- 
erly frame  the  complaint  with- 
out the  examination  of  defendants. 
On  the  affidavit  defendants  moved 
to  vacate  the  order  for  the  exami- 
nation of  defendants,  which  motion 
was  denied. 

The  ground  upon  which  it  is 
claimed  that  the  order  should  be 
reversed  is  ''  that  the  testimony  to 
be  given  would  make  defendants 
liable  to  indictment  for  receiving 
stolen  goods." 

Richard  S.Newcombe^iox  applts. 

C,  Stewart  Davidson^  for  respt. 

Held^  That  the  order  should 
be  affirmed.  The  possession  of 
goods  that  have  been  stolen 
is  not  of  itself  a  crime.  The 
crime  is  only  committed  where 
a  person  buys  or  receives  property 
stolen  from  another,  knowing  the 
same  to  have  been  stolen.  2  R.  S., 
Edm.,  700,  §71.  The  right  of  a 
witness  to  object  to  answer  to  a 
question  which  would  tend  to  con- 
Tict  him  of  a  crime  is  a  personal 
Vol.  17.— No.  3. 


privilege  and  should  be  urged  when 
he  is  asked  the  questions  having 
such  a  tendency.  It  is  not  suffi- 
cient ground  for  setting  aside  an 
order  for  his  examination,  unless  it 
should  appear  that  the  testimony 
which  the  party  seeks  to  obtain 
relates  exclusively  to  facts  which, 
if  proven,  would  show  that  the  wit- 
ness was  guilty  of  a  crime. 

In  this  case  the  object  of  the  ex- 
amination is  to  identify  the  goods 
stolen  from  plaintiff,  which,  it  is 
claimed,  came  into  possession  of 
defendants.  That  of  itself  would 
not  be  a  crime;  it  would  undoubt- 
edly be  one  of  the  facts  which  it 
would  be  necessary  to  prove  to 
convict  of  the  crime  of  receiving 
stolen  goods;  but,  as  the  fact  is 
consistent  with  the  innocence  of 
defendants,  the  objectiDU  should  be 
left  to  be  passed  on  upon  the  ex- 
amination itself.  45  N.  Y.  Super. 
Ct.,  127. 

Order  affirmed,  without  costs. 

Opinion  by  Ingraham^  J.  ; 
Truax,  /.,  concurs  in  result,  hold- 
ing that  in  this  particular  case  the 
defendants  should  be  left  to  take 
the  objection  upon  the  examina- 
tion. 


SHERIFFS.     DEFENSE. 

N.  Y.  Court  of  Appeals. 

Dorrance,  admr.,  applt^  v.  Hen- 
derson, sheriff,  respt. 

Decided  May  11,  1883. 

A.  recovered  judgment  against  B.  &  C,  un- 
der which  defendant  made  a  levy  on 
valuable  goods.  Soon  after  B.  &  C.  were 
put  in  bankruptcy  and  defendant  enjoined 
by  the  U.  8.  District  Court.  Thereafter 
this  latter  court,  on  a  motion  made  by  A., 
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directed  the  assignee  in  bankruptcy  to 
sell  the  properly  levied  on,  and  that  A.'s 
lien  attach  to  the  proceeds.  Defendant 
surrendered  the  property  to  the  assignee, 
who  sold  and  received  the  proceeds.  The 
assignee  thereafter  brought  an  action  in  the 
U.  8.  District  Court  against  A.  B.  &  C, 
and  A.'s  judgment  was  therein  declared 
void  as  against  the  assignee,  and  not  a  lien 
on  the  moneys  in  his  hands.  In  an  action 
by  A.  against  defendant  for  a  false  return 
on  the  executions.  Held,  That  it  was  compe- 
tent for  defendant  to  show  that  the  judg- 
ment debtors  were  bankrupts,  and  that  the 
property  levied  on  or  its  proceeds  belonged 
to  their  assignees,  and  that  the  District  Court 
judgment  was  a  protection  to  defendant, 
although  made  after  the  commencement  of 
this  action. 
Affirming  S.  C,  14  W.  Dig.,  888. 

On  August  8,  1876,  T.,  plaintiff's 
intestate,  recovered  two  judKiuents 
in  the  Supreme  Court  against  the 
firm  of  C.  &  D.  Executions  were 
issued  to  defendant,  who,  the  next 
day,  levied  on  their  property,  worth 
$2,000.  On  December  22,  1876,  he 
made  return  that  he  had  found 
nothing  to  satisfy  the  executions. 
This  action  was  brought  August 
31,  1877,  on  the  theory  that  the  re- 
turn was  false. 

Edwin  H,  Misley,  for  applt. 

Louis  Marshall^  for  respt. 

Heldy  That  it  was  competent  for 
defendant  to  show  that  the  judg- 
ment debtors  were  bankrupts,  and 
that  the  property  levied  upon,  or 
its  proceeds,  belonged  to  their  as- 
signees. 6  M.  &  S.,  42  ;  7  Stark., 
389. 

Defendant  proved  that  on  Au- 
gust 15,  1876,  after  the  levy,  other 
creditors  of  C.  &  D.  commenced 
proceedings  in  bankruptcy  against 
them  in  U.  S.  District  Court,  and 
procured  an  order  restraining  de- 
fendant and  all  other  persons  from 


disposing  of  the  property  of  C.  & 
D.  except  to  preserve  it.  On  Au- 
gust 22  C.  &  D.  were  adjudged 
bankrupts  and  the  matter  sent  to 
a  register.  The  advertised  day  of 
sale  was  the  16th,  but  on  the  15th 
the  sheriff  was  directed  by  the 
attorney  in  the  executions  to  ad- 
journ the  sale  to  the  18th,  and 
meanwhile,  the  order  in  bank- 
ruptcy and  stay  having  been 
served  on  August  17th,  the  sheriff 
was  notified  by  the  attorney  that 
he  might  have  to  apply  to  the 
Court  for  an  order  in  the  matter, 
and,  unless  heard  from  before  a 
certain  hour  on  the  next  day,  he 
wished  the  sheriff  to  adjourn  the 
sale  to  August  23d.  This  was 
done  and  afterwards  a  further  ad- 
journment had,  and  on  August 
30th  the  attorney  directed  the 
sheriff  to  adjourn  the  sale  to 
Wednesday,  September  6th,  also 
saying  he  hoped  to  get  the  injunc- 
tion dissolved  on  the  Tuesday 
before  that  day.  By  petition, 
dated  September  4th,  duly  sub- 
scribed and  verified,  and  by  the 
same  attorney  who  issued  the  exe- 
cutions, T.  intervened  in  the  bank- 
ruptcy proceedings,  and,  after 
setting  forth  the  proceedings  that 
already  had  been  had,  the  con- 
sideration of  his  judgments,  and 
that  they  were  recovered  without 
collusion,  stated  that  a  speedy 
sale  was  desirable,  and  asked  that 
the  order  be  so  modified  as  to  al- 
low the  sheriff  to  sell  under  said 
executions,  or  that  such  other  or 
further  order  be  made  in  the 
premises  as  shall  be  just  and 
equitable.  A  copy  of  this  petition, 
with  notice  that  upon  it  and  all 
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the  other  papers  T.  would  apply 
to  the  District  Court  for  the  relief 
asked,  was  duly  served  on  the  at- 
torneys for  the  creditors  in  bank- 
ruptcy. They  opposed  the  motion 
with  an  affidavit  tending  to  over- 
come the  statements  of  T.  as  to 
the  consideration  of  the  judgment 
debts  and  the  absence  of  collu- 
sion with  the  judgment  debtors 
and  sufficient,  if  credited,  to  show 
that  both  the  debt  and  judgments 
were  in  fraud  of  the  bankrupt  law. 
The  motion  was  denied  and  the 
assignee  in  bankruptcy,  when  ap- 
pointed, directed  to  sell  the  assets 
80  levied  upon  "free  and  dis- 
charged" from  the  lien  of  the 
executions,  ''which  lien  shall  at- 
tach to  the  moneys  realized  upon 
such  sale  with  the  same  effect  as 
it  now  exists  upon  the  property." 
It  was  further  ordered  that  the 
judgment  creditor  might  within  a 
time  named  apply  upon  petition 
and  notice  to  the  assignee  for  an 
order  requiring  him  to  apply  the 
proceeds  in  the  payment  of  the 
judgments.  T.  procured  several 
extensions  of  time  within  which 
to  present  this  petition,  but  omit- 
ted to  do  so,  and  on  September 
27,  1877,  the  assignee  in  bank- 
ruptcy filed  his  complaint  in  equity 
against  T.,  and  the  judgment 
debtors  setting  up  the  transactions 
before  referred  to,  and  asking  that 
the  judgments  and  executions  be 
vacated,  and  that  the  proceeds  of 
the  property  levied  upon  be  ad- 
judged to  belong  to  the  assignee 
in  bankruptcy.  T.  appeared  and 
answered,  alleging,  among  other 
things,  that  the  property  was  taken 
from  the  sheriff  by  the  assignee  in 


bankruptcy  "'in  obedience  to  the 
order  of  the  Court,  and  by  him  in 
like  manner  disposed  of,  and  that 
he  still  holds  the  proceeds. ' '  After 
trial  had  the  Court  decreed  that 
the  judgments  and  executions  were 
obtained  in  fraud  of  the  bankrupt 
act ;  that  the  levy  and  seizure  of 
the  goods  was  null  and  void  as 
against  the  complainant,  and  that 
the  proceeds  of  the  sale  belonged 
to  the  assignee  in  bankruptcy,  and 
should  be  delivered  over  to  him 
free  and  clear  from  all  claims  of 
T.  ''under  said  judgments  and 
executions,  or  any  order  of  this 
court  heretofore  made." 

Held^  That  the  consent  of  T.  was 
enough  to  bring  him  within  the 
jurisdiction  of  the  U.  S.  Court,  and 
he,  having  taken  his  chances  of 
obtaining  a  favorable  order  and 
judgment,  cannot  now  object  that, 
as  to  him,  that  court  had  no  au- 
thority to  take  the  proceedings. 
They  are,  therefore,  a  protection 
to  the  sheriff.  92  U.  S.,  81;  3 
Hun,  666.  It  is  not  material  that 
the  decree  in  question  was  made 
after  the  commencement  of  this 
action. 

Section  544  of  the  Code,  allow- 
ing a  supplemental  answer,  ex- 
pressly includes  such  a  case,  and 
it  is  enough  that  the  money,  the 
proceeds  of  the  levy,  is  adjudged 
to  belong  to  the  assignee. 

It  is  not  necessary  to  determine 
whether  the  judgments  and  execu- 
tions were  vacated. 

Order  of  GreneralTerm,  reversing 
judgment  for  plaintiff  and  grant- 
ing new  trial,  affirmed,  and  judg- 
ment absolute  dismissing  com- 
plaint rendered. 
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Opinion  by  Danforth^  J.  All 
concur,  except  Ruger^  Ch.  J,,  not 
sitting. 

CALENDAR   PRACTICE. 
PREFERENCE. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Augerstein  et 
al.,  appUs.^  V.  Kinney  et  al., 
respts. 

Decided  April  24,  1883. 

A  notice  of  motion  for  a  preference,  return- 
able on  a  specified  day,  asking  that  the  case 
be  set  down  for  argument  on  a  subsequent 
day,  is  not  a  sufficient  compliance  with  the 
provisions  of  sub.  1  of  §  791  of  the  Code 
to  entitle  the  cause  to  a  preference  on  the 
calendar. 

The  Attorney-General  instituted 
the  above  entitled  action  to  deter- 
mine the  constitutionality  of  Sec- 
tion 4  of  Chap.  335  of  the  Laws 
of  1873,  and  the  amendments 
thereto,  and  to  test  the  title  of  de- 
fendants to  the  oflSce  of  Aldermen 
of  the  City  of  New  York,  and  to 
determine  who  were  entitled  to 
exercise  the  franchises  appertain- 
ing to  the  Common  Council  of 
that  city.  The  plaintiflFs  appealed 
to  this  court  and  claimed  a  pref- 
erence on  the  calendar  under  sub- 
division 1  of  Section  791  of  the 
Code,  which  provides  for  prefer- 
ence in  •'  an  action  or  special  pro- 
ceeding in  which  the  People  of 
the  State  are  parties  and  appear 
by  the  Attorney-G-eneral,  where 
the  Attorney-G-eneral  has  given 
notice  at  the  time  of  service  of  no- 
tice of  trial  or  argument  of  a  par- 
ticular day  in  the  term  on  which 
he  will  move  it."  Notice  was  not 
given  by  the  Attorney-General,  at 


the  time  of  service  of  the  notice  of 
argument,  of  the  particular  day  of 
the  term  on  which  he  would  move 
it.  He,  however,  served  with  the 
notice  of  argument  a  notice  of  mo- 
tion for  a  preference,  returnable 
April  3,  1883,  in  which  he  asked 
that  the  case  be  set  down  for  argu- 
ment April  9,  1883.  That  motion 
failed  because  the  court  adjourned 
before  the  3d  of  April.  There  is 
nothing  in  the  papers  showing 
that  it  is  important  that  this  case 
should  have  an  early  hearing,  or 
that  any  public  interests  are  suf- 
fering by  the  delay. 

Held^  That  the  case  was  one  in 
which  a  preference  could  have  been 
obtained  if  the  notice  required  by 
said  section  of  the  Code  had  been 
given  ;  that  the  notice  given  was 
not  a  suflBcient  compliance  with 
the  provisions  of  said  section. 

Motion  denied. 

Opinion  by  Earl^  J.  All  con- 
cur. 


CALENDAR  PRACTICE. 
PREFERENCE. 

N.  Y.  Court  of  Appeals. 

Bartlett,  respt,^  v.  Musliner  et 
al.,  applts. 

Decided  April  24,  1883. 

The  preference  authorized  by  subd.  6  of  § 
791  can  be  claimed  only  when  the  proof 
required  is  made  and  the  order  allowing 
the  preference  is  obtained  before  the  notice 
of  argument  is  served. 

Plaintiff  claims  to  have  this  case 
advanced  on  the  calendar  as  a  pre- 
ferred case  under  subdivision  6 
of  Section  791  of  the  Code  of  Civil 
Procedure,  which  provides,  '^  An 
action  for  dower  ;  where  the  plain- 
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tiff  makes  proof  by  aflSdavit,  to 
the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  she  has  no  suf- 
ficient means  of  support  aside 
from  the  estate  in  controversy." 
In  noticing  the  case  for  argument 
in  this  court  plaintiff  duly  claim- 
ed this  preference.  The  facts  upon 
which  the  preference  depended 
did  not  appear  from  the  pleadings 
or  other  papers,  no  order  for  a 
preference  having  been  obtained 
and  served  as  required  by  Section 
793  of  the  Code. 

Eeld^  That  the  motion  should 
be  denied.  It  would  seem  that  the 
preference  authorized  by  said  sub- 
division 6  of  Section  791  can  be 
claimed  only  when  the  proof 
required  is  made  and  the  order 
allowing  the  preference  obtained 
before  the  notice  of  argument  is 
served. 

Motion  denied. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


VENUE. 

N.  Y.  Court  of  Appeals. 

Roche,  respt,  v.  Marvin  et  al., 
trustees,  appUs. 

Decided  May  8,  1883. 

An  action  to  recover  a  dividend  payable 
upon  a  certificate  declaring  that  plaintiff  is 
entitled  to  an  interest  in  certain  real  estate 
and  the  net  rents  and  profits  thereof,  when 
the  answer  simply  sets  up  payment  as  a  de- 
fense, IS  not  a  local  action  within  g  982  of  the 
Code. 

This  action  was  brought  upon 
a  certificate  signed  by  the  defend- 
ants, to  the  effect  that  plaintiff  is 
entitled  to  an  interest  in  certain 
property  known    as    the    United 


States  Hotel,  at  Saratoga  Springs, 
the  legal  title  to  which  is  held  in 
trust  by  defendants,  and  in  the 
net  rents  and  profits  thereof,  and 
plaintiff  claims  to  recover  the  divi- 
dend declared  by  said  certificate 
and  payable  to  the  plaintiff.  The 
complaint  alleged  that  a  certain 
portion  of  the  profits  received  had 
been  set  apart  and  appropriated 
from  the  entire  fund  ir\  the  hands 
of  the  trustees  for  the  use  and 
benefit  of  the  plaintiff.  The  an- 
swer set  up  payment  as  a  defense. 
Defendants  claimed  that  the  action 
was  a  local  one,  and  as  such  the 
place  of  trial  should  have  been  in 
the  county  of  Saratoga,  as  the 
plaintiff  seeks  to  establish  an 
equitable  interest  in  real  estate  in 
that  county,  and  that  the  action  is 
within  the  letter  and  spirit  of  Sec- 
tion 982  of  the  Code. 

Charles  O.  Lester ^  for  applts. 

O.  F.  BeaJcley,  for  respt. 

Held^  Untenable ;  that  this  ac- 
tion does  not  relate  to  real  estate 
and  is  not  brought  to  enforce  any 
lien  against  realty.  As  it  appears 
from  the  pleadings  that  such  de- 
mand is  due  from  the  defendants 
to  plaintiff,  an  action  lies  in  the 
nature  of  assumpit  to  recover  the 
dividend  as  a  demand  due  from 
the  defendants  to  plaintiff  as  the 
holder  of  such  certificate.  The 
certificate  is  an  obligation  on  the 
part  of  defendants  to  pay  in  a  cer- 
tain contingency,  which  has  oc- 
curred, and  by  means  thereof  they 
became  liable  for  the  amount 
claimed.  It  is  in  the  nature  of  an 
agreement  or  a  promise  which 
bound  the  defendants.  It  is  a 
contract    on    their    part    and    no 
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equitable  right  would  be  involved 
in  the  trial  of  the  action.  The 
burden  of  proving  payment  was 
upon  the  defendants.  Plaintiffs 
case  was  established  as  the  plead- 
ings stood. 

Order  of  General  Term,  affirm- 
ing order  denying  motion  to  change 
place  of  trial,  affirmed. 

Opinion  by  Miller^  J.  All  con- 
cur. 


APOTHECARIES.     NEGLI- 
GENCE. 

N.  Y.  Court  of  Appeals. 

Wohlfahrt,  admrx.,  respt.,  v. 
Beckert,  applt. 

Decided  June  5,  1888. 

In  an  action  for  causing  death  by  negligence 
where  it  appeared  that  defendant,  an  apoth- 
ecary, sold  a  poisonous  substance  to  de- 
ceased, but  put  no  label  marked  *'  poison  " 
on  the  package,  and  defendant's  clerk  testi" 
fied  that  defendant  informed  deceased  that  it 
was  poison  and  cautioued  him  respecting  the 
quantity  he  should  take,  Held,  That  a 
question  of  fact  was  raised  for  the  jury  to 
determine,  and  that  it  was  error  to  direct  a 
verdict  for  defendant. 

Affirming  S.  C,  15  W.  Dig.,  202. 

This  action  was  brought  to  re- 
cover damages  for  causing  the 
death  of  W.,  plaintiffs  intestate, 
by  negligently  selling  and  deliver- 
ing to  him  a  phial  containing 
a  medicine  known  as  ''Black 
Drops,"  without  attaching  to  it  a 
label  with  the  word  "poison" 
written  or  printed  upon  it  in  red 
ink  as  prescribed  by  the  statute. 
Plaintiffs  evidence  tended  to  show 
that  a  pedler,  whom  W.  had 
told  he  was  sick  with  diarrhoea, 
advised  him  to  procure  some 
"Black   Draught,"     telling    him 


that  he  had  been  cured  of  the 
same  disease  by  once  taking  half 
of  a  small  glass  of  "Black 
Draught."  W.  went  to  the  store 
of  defendant,  who  was  a  physician 
and  a  druggist,  and  asked  for  and 
obtained  ten  cents'  worth  of  "Black 
Drops."  The  phial  in  which  it 
was  was  simply  labeled  "Black 
Drops."  He  went  home  and  had 
his  wife  pour  out  a  teaspoonful, 
which  he  to6k,  and  died  from  the 
eflFects  of  it  within  a  few  hours. 
It  was  admitted  that  "Black 
Drops"  is  a  deadly  poison,  being 
the  strongest  preparation  of 
opium,  and  that  from  seven  to 
ten  drops  are  a  dose.  The  only 
evidence  introduced  by  defendant 
tending  to  a  defense  was  the  testi- 
mony of  his  clerk,  who  testified 
that  W.  entered  defendant's  store 
and  asked  defendant  for  ten  cents' 
worth  of  "Black  Drops"  for 
cramps  in  his  stomach  ;  that  de- 
fendant told  W.  that  this  was  a 
poison,  and  he  should  take  only 
ten  or  twelve  drops  for  a  dose,  and 
thereupon  the  witness  gave  W. 
two  drachms  of  "Black  Drops." 
Upon  this  evidence  the  trial  judge 
held  it  was  not  necessary  to  call 
any  further  witnesses,  and  directed 
a  verdict  for  defendant.  Plaintiff 
excepted  and  asked  to  have  the 
case  submitted  to  the  jury,  and 
also  that  the  question  of  negligence 
be  submitted  to  the  jury,  both  of 
which  requests  were  denied  and 
exceptions  taken. 

William  C.  DeWitt^  for  applt. 

Samuel  Greenbaum^  for  respt. 

Held,  Error ;  that  as  the  con- 
duct of  W.  was  just  what  might 
have  been  expected  if  no  warning 
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had  been  given  him,  and  as  it  was 
the  interest  of  the  defendant's 
clerk  to  shield  himself  and  his  em- 
ployer, a  case,  exists  in  which 
there  is  a  possibility  of  different  and 
debateable  inferences  from  the  evi- 
dence given,  and  so  a  question  of 
fact  is  developed  rather  than  one 
of  law.  45  N.  Y.,  553  ;  70  id., 
177;  73  id.,  609. 

Also  held.  That  if  the  testimony 
of  defendant's  clerk  was  true,  and 
W.  was  warned  that  the  medicine 
was  poison  and  that  he  should 
take  but  ten  or  twelve  drops,  he 
had  all  the  knowledge  and  warn- 
ing the  label  required  by  statute 
could  have  given,  and  could  not 
disregard  it  and  then  charge  the 
consequences  of  his  own  negligent 
and  reckless  act  upon  defendant. 
But  if  no  such  warning  was  in 
fact  given,  its  omission  was  negli- 
gence, for  the  results  of  which  the 
the  vendor  was  liable  both  at  com- 
mon law  and  by  force  of  the 
statute.  6  N.  Y.,  409;  42  id, 
358  ;  104  Mass.,  64  ;  3  R.  S.,  Part  4, 
Chap.  1,  Title  6,  §  26 ;  82  N.  Y., 
424  ;  88  id.,  346. 

Order  of  General  Term,  revers- 
ing judgment  for  defendant  on 
verdict  and  granting  new  trial, 
affirmed  and  judgment  absolute  for 
plaintiff  on  stipulation. 

Opinion  by  Finch^  J.  All  con- 
cur. 


EJECTMENT.     DEFENSE. 

N.  Y.  Court  of  Appeals. 

Chamberlain et  al.,  exrs.,apj9Z^5., 
V.  Taylor  et  al.,  respts. 

Decided  May  1,  1883. 


It  is  no  defense  to  an  action  of  ejectment 
brought  for  the  benefit  of  grantees  in  the 
name  of  their  grantor  that  the  deed  to  the 
grantees  was  given  in  violation  of  the  stat- 
ute against  the  sale  of  lands  held  adversely. 

If  the  deed  is  void  the  grantor's  title  remains 
valid  and  effectual  and  he  may  rely  upon  it 
against  trespassers  and  occupants  without 
title;  if  it  be  only  void  as  to  defendants  and 
good  between  the  other  parties  the  Code 
allows  an  action  in  the  name  of  the  grantor 
for  the  benefit  of  the  grantee,  and  in  either 
event  the  grantor's  title  can  be  asserted  and 
established. 

The  criminal  law  affects  a  deed  given  in  vio- 
lation of  its  command,  but  not  the  grantor's 
previous  title. 

Reversmg  S.  C,  1-4  W.  Dig.,  336. 

This  was  an  action  of  ejectment 
brought  by  plaintiffs  as  executors 
of  C.  The  complaint  alleged  title 
in  plaintiffs  and  right  of  posses- 
sion, a  conveyance  by  them  to  E., 
and  an  adverse  holding  of  the 
premises  at  the  delivery  thereofi 
The  answer  denied  the  material 
allegations  of  the  complaint  and 
put  in  issue  the  title  asserted. 
Plaintiffs  proved  title  in  C,  their 
testator,  by  a  patent  from  the 
State,  proved  his  death,  his  will, 
its  due  probate,  their  letters  testa- 
mentary, and  their  conveyance  to 
E.  during  an  adverse  holding  and 
rested.  Defendants  moved  for  a 
non-suit,  which  was  denied  ;  they 
then  gave  evidence,  for  the  most 
part  under  objection,  consisting  of 
the  judgment  finally  construing 
the  will  of  C.  and  the  decrees  of 
the  surrogate  settling  the  accounts 
of  the  executors.  At  the  close  of 
the  evidence  defendants  asked  the 
court  to  direct  a  verdict  in  their 
favor  without  assigning  any 
ground.  The  request  was  granted 
and  plaintiffs  excepted.  It  was 
asserted  that  both  the  grantor  and 
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grantee  in  the  deed  from  plaintiffs 
toE.  wereguilty  of  a  misdemeanor, 
the  former  for  conveying  and  the 
latter  for  accepting  a  deed  of  land 
held  adversely  and  the  title  to 
which  was  at  the  time  involved  in 
litigation,  and  that,  therefore,  this 
action  cannot  be  maintained. 

E.  Darwin  Smith,  for  applts. 

D.  H,  BolleSy  for  respts. 

Held,  Untenable;  that  the  crim- 
inal law  affects  a  deed  given  in 
violation  of  its  command,  but  not 
the  grantor's  previous  title.  The 
deed  may  be  void,  but  if  it  is  the 
grantor's  title  has  neither  been  ex- 
tinguished nor  transferred  and 
remains  valid  and  effectual,  and 
the  grantor  may  rely  upon  it  as 
against  trespassers  and  occupants 
without  title.  It  is  the  legal  title 
of  the  grantor  the  defendants  are 
called  upon  in  this  action  to  an- 
swer. The  fact  that  the  grantees 
in  the  deed  from  plaintiffs  may  be 
benefited  by  a  recovery  by  the 
latter  in  this  action  does  not  de- 
prive plaintiffs  of  their  title  or 
serve  to  weaken  or  defeat  it.  That 
is  a  question  between  plaintiffs 
and  their  grantees,  with  which  de- 
fendants have  no  concern.  If  the 
deed  from  plaintiffs  is  utterly  vuid, 
because  it  was  a  crime  to  give  and 
receive  it,  then  plaintiffs  may  re- 
cover as  owners  of  the  legal  title, 
which  has  never  passed.  If  the 
deed  is  only  void  as  to  the  defend- 
ants and  good  between  the  other 
parties  then  the  Code  permits  the 
action  in  the  name  of  plaintiffs  for 
the  benefit  of  the  grantees.  In 
either  event  the  grantor's  title  can 
be  asserted  and  established.  1 
Johns.,  Ifi9;  9  id.,  55;  7  Wend., 


37'},  470;  2  Hill,  628;  Code  of 
Proc,  §  111 ;  Code  of  Civil  Proc, 
§  1601. 

Judgment  of  General  Term, 
aflSrming  judgment  on  verdict  for 
defendants,  reversed  and  new  trial 
granted. 

Opinion  by  Finch^  J,  All  con- 
cur. 


INSOLVENT  INSURANCE 
COMPANIES.       PRACTICE. 

N.  Y.  Court  of  Appeals. 

In  re  At(y.-Gen.  v.  The  North 
America  Life  Ins.  Co. 

Decided  May  8,  1883. 

In  1880,  on  notice  to  the  parties  interested,  a 
proceeding  was  taken  and  a  decree  entered 
directing  to  whom  the  Superintendent  of 
the  Insurance  Department  should  pay  the 
general  $100,000  fund  in  his  hands  for  the 
benefit  of  defendant's  policy  holders.  No 
appeal  was  taken  from  this  decree  and  no 
new  facts  have  occurred  since  the  decree. 
In  1882  the  Court  made  an  order  changing 
the  basis  upon  which  certain  of  the  policy 
holders  were  to  be  entitled  to  share  in  said 
fund,  which  was  reversed  by  the  General 
Term.  Held,  No  error;  that  as  long  as  the 
prior  order  remains  in  force  all  policy 
holders  may  be  regarded  as  concluded  by  it. 

Affirming  S.  C,  15  W.  Dig.,  514. 

This  is  a  controversy  in  relation 
to  the  distribution  of  the  fund  of 
$100,000  deposited  by  the  insur- 
ance company  with  the  Superin- 
tendent of  the  Insurance  Depart- 
ment, as  required  by  law.  Laws 
of  1853,  Chap.  463,  §  6 ;  Chap.  551  ; 
Laws  of  1862,  Chap.  300.  In  Jan 
uary,  1880,  the  Superintendent  of 
the  Insurance  Department  made 
an  application  for  the  distribution 
of  the  fund.  On  January  30,  1880, 
an  order  was  made  at  Special  Term 
directing  precisely  and  fully  how 
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the  fund  should  be  distributed. 
Every  person  interested  in  the 
fund  was  made  a  party  to  that 
proceeding  in  the  mode  prescribed 
by  the  rules  and  practice  of  the 
Supreme  Court.  That  order  does 
not  appear  to  have  been  appealed 
from  or  in  any  way  vacated  or 
modified,  and  no  complaint  is 
made  that  the  superintendent  is 
not  proceeding  to  distribute  the 
fund  precisely  as  it  directs.  It 
does  not  appear  that  the  appel- 
lants, certain  unregistered  policy 
holders  of  defendant,  were  non- 
residents of  the  State,  or  were  not 
fully  cognizant  of  that  proceeding. 
They  waited  more  than  two  years, 
and  then  made  a  motion  for  an 
order  of  the  Supreme  Court  direct- 
ing the  superintendent  to  dispose 
of  the  fund  in  a  manner  different 
from  that  directed  by  the  prior 
order,  which  was  granted.  The 
General  Term  held  that  the  motion 
should  not  have  been  granted,  on 
the  ground  that  the  prior  order, 
so  long  as  it  remains  unvacated 
and  unreversed,  should  be  regard- 
ed as  conclusive. 

Raphael  J.Moses^Jr, ,  for  applts. 

Wra.  Barnes,  for  respt. 

Hdd^  No  error ;  that  as  long  as 
the  prior  order  remains  in  force 
the  appellants  and  all  other  pol- 
icy holders  may  be  regarded  as 
concluded  by  it.  Whether  any 
policy  holders  should  be  relieved 
or  permitted  to  have  a  distribution 
of  the  fund  different  from  that 
prescribed  was  in  the  discretion  of 
Che  Supreme  Court,  which  is  not 
reviewable  here. 

The  fund  in  the  hands  of  the 
superintendent  being  a  portion  of 
Vol.  17.— No.  3a. 


the  assets  of  the  company,  came 
within  the  jurisdiction  of  the  Su- 
preme Court.  It  could  determine 
who  was  entitled  to  share  therein, 
and  how  the  same  was  to  be  distrib- 
uted, and  its  jurisdiction  could  be 
invoked  for  that  purpose  by  the 
Superintendent  or  other  proper 
parties.  As  a  proceeding  was 
pending  in  the  Supreme  Court  for 
winding  up  the  affairs  of  the  in- 
surance company  and  distributing 
its  assets  among  the  persons  en- 
titled to  share  therein,  although 
this  fund  could  not  be  taken  from 
the  superintendent  and  adminis- 
tered under  the  direction  of  the 
Court  by  the  receiver,  59  N.  Y  , 
165;  64  id.,  560,  the  jurisdic- 
tion of  the  Court  in  reference 
to  this  fund  could  be  invoked 
by  a  petition  presented  in  that 
proceeding,  and  we  must  assume 
that  this  was  so  presented,  and 
that  the  Court  acquired  jurisdic- 
tion to  make  the  order. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term,  affirmed. 

Opinion  by  Earl^  J,  All  con- 
cur. 

[Motion  for  reargument  denied 
June  12,  1883.— Ed.] 


WILLS.     ACCUMULATIONS. 

N.  Y.  Court  of  Appeals. 

Pray   et  al.,    exrs.,    appUs,^  v. 
Hegeman,  exr.,  et  al.,  respts. 

Decided  June  5,  1883. 

A  direction  in  a  wiU  that  the  surplus  income 
of  testator's  several  children  should  be  ac- 
cumulated as  principal  during  their  minor- 
ity, after  which  the  whole  of  the  income 
should  be  paid  to  them,  the  principal,  on 
their  death,  to  pass  to  their  issue,  is  invalid. 
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The  rente  and  profiu  so  illegally  directed 
to  be  accumulated  belong  to  the  child  from 
whose  share  they  were  derived. 

The  will  of  M.,  after  directing 
in  the  sixth  clause  that  upon  his 
death  a  specified  annual  sum  out 
of  the  income  should  be  applied  to 
the  support  and  education  of  each 
of  his  children  during  minority, 
further  directs  that  the  balance  of 
the  surplus  income  shall  be  added 
to  the  several  shares  and  accumu- 
lated as  principal  until  he  or  she 
arrives  at  the  age  of  twenty-one 
years,  "after  which  period  the 
whole  of  such  income  shall  be 
paid  over  quarter-yearly  to  such 
child,"  and  on  the  death  of  said 
children  the  principal  to  pass  to 
their  issue. 

J.  T,  Marean,  for  applts. 

William  C.  De  Witt,  for  respts. 

Held^  That  it  was  the  testator's 
intention  that  during  the  minority 
of  his  children  the  surplus  income 
of  their  several  shares  should  be 
capitalized,  and  that  thereafter 
they  should  be  entitled  only  to  the 
income  on  the  original  share  as 
augmented  by  the  accumulations, 
and  that  upon  the  death  of  any 
child  the  whole  of  the  original 
share  of  the  one  so  dying,  together 
with  the  accumulations,  should  go 
to  his  or  her  issue.  Such  a  direc- 
tion for  accumulation  is  not  valid. 
The  statute,  1  R.  S.,  726,  §37,  re- 
quires that  the  accumulation  must 
be  for  the  sole  benefit  of  the 
minor,  and  that  this  can  only  be 
true  when  the  accumulated  fund  is 
given  over  to  him  absolutely  when 
the  time  of  accumulation  ceases. 
5  Paige,  317  :  16  Wend.,  114, 147, 
183  ;    1  Den.,  54 ;    15  N.  Y.,  326  ; 


43  id.,  303  ;  5  Sand.,  363  ;  4  Paige, 
331. 

Meserole  v.  Meserole,  1  Hun,  66; 
Barbour  v.  DeForest,  28  id.,  615, 
overruled. 

Also  held,  That  the  rents  and 
profits  illegally  directed  to  be  ac- 
cumulated belonged  to  the  child 
from  whose  share  in  the  estate  of 
the  testator  they  were  derived. 
The  accumulation  being  void  it 
must  be  treated  as  stricken  out  of 
the  will.  8  N,  Y.,  538.  Each  child 
took  an  equitable  life  estate  in  the 
share  given  to  him. 

By  the  sixth  clause  of  the  will 
the  testator  directs,  that  during 
minority  a  certain  fixed  sum  shall 
be  applied  out  of  the  rents,  profits 
and  income  of  the  share  of  his  son 
for  his  education  and  maintenance, 
and  on  his  majority  he  gives  the 
whole  income  to  the  son  for  life. 
This  may  be  treated  as  creating  an 
equitable  expectant  life  interest  or 
estate  in  the  son  in  the  share 
devised  to  his  use  from  and  after 
his  arrival  at  majority,  and  as  con- 
stituting the  next  eventual  estate 
within  section  40,  1  R.  S.,  726. 

Judgment  of  General  Term,  af- 
firming judgment  of  Special  Term 
dismissing  complaint,  reversed  and 
new  trial  ordered. 

Opinion  by  Andrews^  J.  All 
concur. 


APPEAL.     WAIVER. 

N.  Y.  Superior  Court.   General 
Term. 

Marie  Prescott,  respL^  v.  Sinclair 
Tousey  et  al.,  applts. 

Decided  Feb.  5,  1883. 
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Where  a  defendant  in  his  answer  sets  up  as  a 
defense  that  the  recovery  sought  against  him 
is  embraced  in  a  judgment  recovered  against 
him  by  the  same  plaintiff  in  another  ac- 
tion, which  judgment  "remains  in  full  force 
and  effect  "  and  subsequently,  within  the 
statutory -time  for  amendments  of  course, 
serves  an  amended  answer  omitting  said 
defense,  such  statement  in  the  original  an- 
swer is  not  to  be  taken  against  him  as  in- 
consistent with  his  right  of  appeal  from  the 
JQdgment  therein  referred  to. 

Motion  to  dismiss  appeal. 

Plaintiff  brought  the  present 
action  for  libel  and  recovered 
jndgment.  Prom  this  judgment 
defendant  took  the  present  appeal. 
Plain tiflf,  after  entry  of  judgment, 
brought  another  action  for  libel 
against  defendant,  who  served  an 
answer,  in  which  he  set  up  as  a  de- 
fense that  the  damages  sought  in 
that  action  were  embraced  in  the 
recovery  in  this  action,  the  answer 
alleging  in  due  form  the  recovery 
of  the  judgment,  and  that  ''said 
judgment  still  remains  in  full  force 
and  effect."  To  this  defense  there 
was  a  demurrer.  Plaintiff  served 
a  notice  that  the  demurrer  was 
withdrawn,  and  it  waa  not  argued. 
Within  twenty  days  from  service 
of  demurrer  defendant  served  an 
amended  answer,  which  omitted 
the  defense  as  to  the  judgment  in 
the  present  action.  The  ground  of 
the  present  motion  is  that  the  de- 
fense in  the  original  answer  was 
inconsistent  with  this  appeal,  one 
asserting  a  right  under  it  as  if  it 
were  final  and  valid,  and  the  other 
seeking  to  reverse  it. 

Marshall  P.  Stafford,  for  the 
motion. 

William  Fullerton^  in  opposi- 
tion. 

Held,  That,  for  the  purpose  of 


examining  the  ground  on  which 
this  motion  is  urged,  it  should  be 
held  that  the  original  answer  set- 
ting up  the  recovery  of  damages 
in  this  action  was  not  an  absolute 
and  definite  proffer  oiE  an  issue  on 
which  defendant  intended  to  rely, 
but,  as  to  the  issue  in  the  second 
case,  it  was  conditional  upon  the 
non-exercise  of  the  right  to  amend 
it  once  as  of  course.  It  was  the 
same  as  if  defendant  had  the  power 
to  express  such  conditions  in  the 
answer  itself.  Upon  the  amended 
answer  being  served,  the  first  an- 
swer went  for  nothing,  db  origine, 
save  as  otherwise  provided  by 
§  542  of  the  Code  of  Civil  Proce- 
dure. That  provides  that  the 
amendment  must  be  without  preju- 
dice to  the  proceedings  already 
had.  This  refers  only  to  proceed- 
ings in  the  action,  and,  of  course, 
does  not  refer  to  the  intrinsic 
qualities  of  the  answer  allowed  to 
be  withdrawn  and  its  effect  as  to 
rights  claimed  outside  of  the  action 
itself.  Therefore  it  is  not  neces- 
sary to  deny  that  if  defendant  had 
for  any  purpose  or  any  length  of 
time  taken  an  advantage  from  the 
judgment  as  if  it  were  valid,  he 
could  not  retract  and  the  election 
would  be  final. 

Motion  denied,  with  $10  costs. 

Opinion  by  Sedgwick,  Ch.  J.; 
Truax  and  OOorman,  J  J,,  con- 
cur. 


POOR  PERSON.     ATTORNEY. 

N.Y.  Superior  Court.    General 
Term. 

Eliza  Joyce,  respL^Y.  Marvel  W. 
Cooper,  appU. 
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Decided  Feb.  19,  1883. 

It  is  inconsistent  with  the  letter  and  spirit  of 
the  Code  to  permit  one  to  sue  as  a  poor 
person  who  has  parted  with  an  interest  in 
the  claim  upon  which  the  action  is  brought, 
though  the  assignment  thereof  be  to  her 
attorney  as  compensation  for  his  services. 

Appeal  by  defendant  from  order 
permitting  plaintiff  to  sue  as  a 
poor  person,  under  Code  Civ.  Pro., 
§§  458,  et  seq. 

It  did  not  appear  before  the 
judge  who  granted  the  motion  be- 
low that  the  attorney  who  appear- 
ed for  the  plaintiff  had  an  interest 
in  the  claim  in  action,  which  was 
assigned  to  him  as  his  compensa- 
tion for  services  in  the  action;  but 
this  fact  appeared  by  admission 
on  the  argument  of  the  appeal. 

Norwood  &  Coggeshall,  for 
applt. 

Dill  &  Chandler,  for  respt. 

Held,  That  it  is  inconsistent  with 
the  spirit,  and  in  some  respects 
with  the  letter,  of  the  provision  of 
the  Code  on  this  subject  to  allow 
a  plaintiff  to  sue  as  a  poor  person 
when  she  has  parted  with  an  in- 
terest in  the  claim. 

Particularly  §  460  may  be  no- 
ticed. That  requires,  as  part  of 
the  order  to  be  made,  that  it  shall 
assign  to  the  plaintiff  an  attorney 
and  counsel  to  prosecute  the  ac- 
tion, who  must  act  therein  with- 
out compensation. 

Plaintiff's  attorney  did  not  pro- 
pose such  an  assignment  in  the 
order,  nor  was  one  made.  If  plain- 
tiff had  in  the  nature  of  her  cause 
of  action  a  substantial  value  which 
might  be  parted  with  for  a  consid- 
eration or  to  compensate  her  at- 
torneys, there  is  no  reason  why 


she  should  be  exempted  from  re- 
sponsibility for  the  costs  and  dis- 
bursements. Section  460  leaves 
the  granting  of  such  an  order  to 
the  discretion  of  the  judge. 

Order  reversed,  without  costs. 

Opinion  per  curiam. 


UNDERTAKINGS.      GUARAN- 
TY COMPANIES. 

N.  Y.  Superior  Court.   General 
Term. 

Cornelia  D.  Earl,  applt.,  v,  Wil- 
liam P.  Earl,  respt 

Decided  Feb.  6,  1883. 

It  seems  that  Chap.  486,  Laws  of  1881,  pro- 
viding for  the  acceptance  of  undertakings, 
etc..  in  legal  proceedings,  upon  the  guaran- 
tee of  the  companies  therein  referred  to,  is 
to  be  construed  as  requiring  that  the  Court 
shall  in  each  particular  case,  and  at  all 
stages  of  the  proceedings  for  justification, 
etc.,  therein  provided  for,  exercise  a  judicial 
discretion  to  determine  whether  the  financial 
condition  of  the  company  will  justify  an 
approval  of  the  undertaking. 

Appeal  by  plaintiff  from  an  or- 
der approving  an  undertaking 
given  by  defendant  on  an  appeal 
from  the  General  Term  to  the  Court 
of  Appeals. 

The  undertaking  was  signed  by- 
defendant;  no  sureties  were  given, 
but  its  performance  was  guaran- 
teed by  a  corporation  called  the 
Fidelity  &  Casualty  Co. 

This  guaranty  was  claimed  to  be 
valid  for  the  purpose,  under  the 
provisions  of  an  act  to  facilitate 
the  giving  of  bonds  required  by 
law,  being  Chap.  486  of  the  Laws 
of  1881.  Section  1  of  said  Act 
provides  that  the  officers  therein 
designated  ''may  in  the  discretion 
of  such  officers"  approve  of  a  bond 
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or  nndertaking  in  any  action,  etc., 
guaranteed  by  a  company  organ- 
ized and  duly  authorized  to  guar- 
antee the  fidelity  of  persons  hold- 
ing positions  of  trust,  etc.;  '*but 
this  Act  shall  not  prevent  a  justifi- 
cation on  the  part  of  the  company, 
through  its  officers,  as  required  by 
law  of  other  sureties."  Section  2 
tunher  provides  that  the  guaran- 
ty of  any  such  company  shall  not 
be  accepted  ''by  such  oflBcers" 
whenever  its  liabilities  shall  exceed 
its  assets,  as  ascertained  in  the 
manner  provided  in  §  3.  Section  3 
contains  provisions  for  the  ascer- 
tainment of  the  assets  of  such 
companies  by  the  Superintendent 
of  Insurance.  The  Court  approved 
the  nndertaking  by  an  order,  from 
which  plaintiff  appealed. 

Carlisle  Norwood^  Jr,^  forapplt. 

John  M.  Martin^  for  respt. 

Moore.  Low  &  Sanford^  for  the 
Fidelity  &  Casualty  Co. 

Held^  That  the  construction  of 
the  Act  is  as  follows  :  If  a  bond  or 
undertaking  is  proposed  which  is 
to  be  secured  by  the  guaranty  of 
the  company,  the  party  opposed 
may  require  "a  justification  on 
the  part  of  such  company,  through 
its  officers,  as  required  by  law  of 
other  sureties."  If  it  should  ap- 
pear on  such  justification  that  its 
"liabilities  exceed  its  assets,  as 
ascertained  in  the  manner  provided 
in  §  3  of  this  Act,"  the  Act  forbids 
the  acceptance  of  the  guamnty. 
The  alternative  is  not  that  the 
Court  shall  approve  absolutely 
and  under  all  circumstances.  As 
stated  in  the  first  section,  the 
Court  must  exercise  its  judicial  dis- 
cretion to  determine  whether  the 


financial  condition  of  the  company 
would  justify  an  approval.  The 
Act  does  not  imply  that  the  com- 
pany must  possess  the  qualifica- 
tions required  of  sureties,  al- 
though the  manner  of  justification 
is  to  be  the  same  as  when  sureties 
justify.  The  nature  of  the  busi- 
ness makes  it  clear  that  the  Legis- 
ture  knew  that  such  qualifications 
could  not  exist.  If  the  Legisla- 
ture intended  that  the  company 
should  show  such  qualifications  it 
was  not  necessary  to  provide  any- 
thing further  on  the  subject,  and 
especially  to  prohibit  the  approval 
of  the  undertaking  if  the  com- 
pany's condition  did  not  reach  the 
standard  specified  by  the  third 
section.  But  although  the  com- 
pany may  be  in  the  condition  de- 
scribed by  §  3,  it  is  the  duty  of  the 
Judge  to  exercise  his  discretion  in 
each  particular  case  as  to  whether 
the  actual  state  of  the  company's 
business  justifies  an  approval  of 
the  undertaking. 

Order  affirmed,  with  costs,  up- 
on the  ground  that  the  circum- 
stances called  for  an  approval  of 
the  undertaking. 

Opinion  by  Sedgwick^  Ch,  J,; 
Truax  and  OOormaUs  JJ.^  con- 
cur. 


ASSESSMENT. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

In  re  petition  of  Levi  Golden- 
berg  to  vacate  an  assessment. 

Decided  March  20,  1883. 

A  statute  giving  authority  to  change  the 
grade  of  an  intersecting  street  so  as  to 
make  it  conform  to  the  grade  of  an  avenue. 
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the  expense  of  the  improvement  to  be  as- 
sessed upon  the  property  benefited,  does 
not  authorize  the  performance  of  any  work 
upon  the  street  unless  the  grade  is  changed. 

Appeal  from  order  denying  mo- 
tion to  vacate  assessment. 

Chap.  226,  Laws  of  1871,  de- 
clared that  Ninth  avenue  should 
be  graded  and  regulated  between 
certain  streets,  and  by  §  2  of  that 
act  authority  was  given  to  change 
tlie  grades  of  the*  intersecting 
streets  in  such  a  manner  as  would 
best  make  such  grades,  conform  to 
the  grade  of  Eighth  avenue,  and  it 
was  provided  that  the  cost  should 
be  assessed  on  the  property  bene- 
fited. It  was  under  the  authority 
of  this  section  that  the  work  was 
done  for  which  the  assessment 
complained  of  had  been  made.  Up 
on  the  hearing  it  was  shown  that 
the  grade  of  the  street  in  ques- 
tion was  not  changed,  but  never- 
theless a  large  amount  of  work 
had  been  done  upon  it. 

Alex,  B.  Johnson,  forapplt. 

D.  J.  Dean,  fox  respt. 

Heldy  That  the  power  to  grade 
and  regulate  the  street  was  made 
dependent  upon  the  fact  that  a 
change  in  the  grade  should  be  re- 
quired to  make  it  conform  to  the 
grade  of  Eighth  avenue,  and,  as  no 
change  whatever  was  made  in  the 
grade  of  the  street,  the  work  per- 
formed upon  it  was  wholly  unau- 
thorized and  the  assessment  was 
not  warranted. 

That  the  section  of  the  statute 
providing  that  the  expenses  of  the 
improvement  should  be  assessed 
upon  the  property  benefited  con- 
templated an  assessment  only  for 
work  authorized  by  the  act,  and 


was  not  intended  to  provide  for  an 
assessment  of  the  expenses  of 
work  performed  without  authority. 

Order  reversed. 

Opinion  by  Daniels,  J.;  Dams, 
P,  J.,  and  Brady,  J.,  concur. 


REWARDS. 

N.Y.  Supreme  Court.     General 
Term.    ^Fourth  Dept. 

Peter  Y.  Christian  v.  William  J. 
Glen. 
Decided  Jan.,  1883. 

The  offer  of  a  reward  and  its  acceptance  con- 
stitute a  contract,  and  the  person  suing 
thereon  must  be  able  to  aver  and  prove  full 
compliance  on  his  part  with  the  terms  of 
the  contract  to  enable  him  to  recover. 

Exception  to  direction  by  the 
trial  court  of  a  verdict  for  $257.07 
in  favor  of  plaintiff,  ordered  heard 
at  General  Term  in  first  instance 

Action  to  recover  a  reward  of 
$250  offered  by  defendant  for  the 
arrest  and  detention  of  one  Smith, 
charged  with  commission  of  a  fel- 
ony in  Wayne  County,  of  which 
defeiidant  was  sheriff. 
Plaintiff  was  a  constable  in  Weeds- 
port,  Cayuga  County,  and  on  hear- 
ing that  Smith  had  committed  a 
felony  and  tied  he  issued  a  circu- 
lar letter  offering  a  reward  of  $50 
for  his  arrest.  Plaintiff's  offer  was 
first  issued  and  circulated.  Defend- 
ant's  circular  offered  $300  reward, 
and  concluded  thus  :  '"'Two  hun- 
dred and  fifty  dollars  of  the  above 
reward  will  be  paid  by  the  under- 
signed. P.  Y.  Christian,  police 
constable,  of  Weedsport,  Cayuga 
County,  N.  Y.,  has  also  offered 
fifty  dollars  reward."  Afterward, 
one  Norman,  a  constable  of  Genoa, 
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Caynga  County,    arrested  Smith  ( 
and  gave  him  over  to  plain tiflf  and 
received  fifty  dollars  reward  from  ! 
the  latter,  who  delivered  Smith  to  i 
defendant.     Norman  had  notice  of 
plaintiflTs  offer  of  a  reward,    but 
none  whatever  of  defendant's.  Be- 
fore the  arrest  plaintiff  received  a 
copy  of  defendant's  circular, 

Yandenberg  &  Saxton,  for  deft. 

i.  W.  SchurtUf,  for  plflf. 

Held^  That  plaintiff  cannot  claim 
the  reward,  for  he  did  not  make 
the  arrest.  His  participation  in 
the  detention  does  not  entitle  him 
to  the  reward.  He  must  establish 
between  himself  and  defendant  not 
only  the  oflfer  and  acceptance  of  it, 
bnt  a  performance  by  himself  of 
the  services  for  which  the  reward 
is  offered.  There  was  no  relation 
of  principal  and  agent  between 
plaintiff  and  Norman.  On  the 
proofs  plaintiff  should  have  been 
non-snited.  8  N.  Y.,  228  ;  51  id., 
m-.  38  id.,  248. 

New  trial  granted,  costs  to  abide 
event. 

Opinion  by  Barker ^  J,;  Smithy 
P.  /.,  and  HardlUj  /.,  concur. 


ALTERED  CHECK.    BANKING. 

N.  Y.  Superior  Court.    General 
Term. 

George  Crawford,  appU,,  v.  The 
West  Side  Bank,  respt. 

Decided  Feb.  5,  1883. 

Plaintiflf,  a  depositor  with  defendant,  intend- 
ing to  leave  town,  drew  a  check  on  April 
20,  payable  to  the  order  of  A.,  his  clerk, 
dating  it  the  22d,  with  instructions  that  if 
he  did  not  return  on  that  day  A.  should  then 
draw  the  money  and  give  it  to  plaintiff's 
foreman  for  the  purpose  of  paying  work- 


men. On  the  2l8t  A.  altered  the  check  by 
erasure,  so  that  the  date  read  April  21,  en- 
dorsed it,  presented  it  to  the  defendant, 
which  paid  him  its  amount.  A.  absconded 
with  the  money.  In  this  action  to  recover 
the  sum  named  in  the  check.  Held,  That 
such  amount  sliould  not  have  been  charged 
against  plaintiff ;  that  the  taking  of  the 
check  afterward  by  plaintiff  for  the  pur- 
pose of  prosecuting  A.  did  not  ratify  the 
alteration,  or  estop  him  from  bringing  this 
action,  and  that  plaintiff  was  guilty  of  no 
laches. 

Appeal  by  plaintiflf  from  judg- 
ment entered  upon  decision  of  a 
judge,  trial  by  jury  being  waived. 
Plaintiflf  was  a  depositor  with  de- 
fendant. One  M.  was  plaintiflTs 
book-keeper,  and  had  the  key  of 
the  safe.  On  April  20,  1882,  plain- 
tiflf, intending  to  leave  town,  drew 
his  check  for  $700,  dated  it  April 
22,  1882,  payable  to  the  order  of 
M.,  and  instructed  M.  that  if  he 
(plaintiflf)  was  not  back  by  noon 
of  Saturday,  April  22,  he  (M.) 
should  then  take  the  check,  go  to 
the  bank,  draw  the  money  and 
give  it  to  plaintiflf' s  foreman  for 
the  purpose  of  paying  workmen. 
The  check  was  left  in  plaintiflf's 
check  book,  which  was  placed  in 
the  safe.  On  the  next  day,  April 
21,  M.  took  the  check,  altered  it 
by  erasure,  so  that  the  date  read 
April  21,  endorsed  it,  presented  it 
to  defendant,  which  paid  toM.  its 
amount.  M.  absconded  with  the 
money.  The  bank  charged  the 
amount  against  plaintiflf  in  his  ac- 
count. On  April  24  plaintiflf  went 
to  the  teller  of  defendant,  and, 
stating  that  he  wished  to  arrest  M., 
asked  the  teller  for  the  check, 
that  it  might  be  used  in  the  prose- 
cution. It  was  given  to  him,  and 
he  gave  to  the  bank  another  paper 
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on  which  was  written  the  form  of 
the  altered  check.  Plaintiff  took 
the  altered  check  to  a  police  magis- 
trate, and  as  the  basis  of  an  ap- 
plication for  a  warrant  swore  to  an 
affidavit  that  M.  forged  the  check 
with  intent  to  cheat  and  defraud 
plaintiff,  "and  deponent  was 
cheated  and  defrauded  out  of  the 
said  seven  hundred  dollars."  The 
Court  below  found  that  the  check 
given  to  the  bank  was  given  only 
as  a  receipt  or  voucher  to  the 
bank  for  the  altered  check.  The 
question  before  the  Court  was 
whether  defendant  could  lawfully 
charge  the  amount  paid  by  it  to 
M.  to  the  account  of  the  plaintiff. 
The  judgment  was  for  defendant. 

D.  M.  Poller^  fonapplt. 
John  0.  Shaw^  for  respt. 

Held,  That  the  amount  of  the 
check  should  not  have  been 
charged  against  plaintiff.  Plain- 
tiff having  deposited  money  with 
defendant,  the  latter  was  author- 
ized to  pay  out,  on  account  of 
plaintiff,  the  amount  deposited  as 
ordered  by  plaintiff's  checks.  It 
was  tile  contract  of  defendant  that 
it  would  not  charge  plaintiff  with 
the  amount  of  a  payment  made 
upon  a  check  that  was  not  drawn 
by  plaintiff.  Beyond  controver- 
sy this  was  a  material  alteration. 
The  effect  was  that  from  the  time 
of  the  alteration  the  instrument 
ceased  to  be  the  act  of  plaintiff  and 
was  void  against  him.  When  de- 
fendant, after  paying  the  amount 
written  in  it  to  M.,  charged  the 
sum  to  plaintiff,  as  the  payment 
was  not  made  upon  the  order 
of  plaintiff,    the  charge    was  not 


justified  by  the  contract  between 
the  parties. 

The  banker  is  bound  to  ascertain 
that  the  check  is  genuine  in  all  re- 
spects.    5  B.  &  C,  760. 

The  instance  of  a  date  being 
changed  is  not  an  exception  to  the 
rule  ;  when  the  date  is  forged  the 
instrument  ceases  to  be  the  order 
of  the  depositor.  In  this  respect 
checks  are  like  notes  and  bills. 
Chitty  on  Bills,  181 ;  4  T.  R.,  420. 

In  the  present  case,  at  the  time 
of  the  actual  payment,  there  was 
not  and  never  had  been  in  exist- 
ence a  genuine  instrument  which 
would  have  justified  any  payment 
out  of  plaintiff's  credit  with  de- 
fendant. 6  Duer,  76.  Defendant 
would  have  bought  a  post  dated 
check,  if  it  had  not  been  altered.  It 
having  been  altered,  tiiey  must 
abide  the  consequences  appro- 
priate to  the  fact  that  they  bought 
a  forged  chose  in  action.  If  they 
should  be  allowed  to  charge  its 
anjount  against  plaintiff,  because 
they  had  the  power  of  keeping  it 
until  the  next  day,  and  then  use 
the  forgery  instead  of  treating  it 
as  void,  they  would  at  least  use  a 
power  that  belonged  solely  to 
plaintiff,  as  drawer,  of  creating  a 
genuine  instrument  to  bind  him. 

There  is  a  distinction  between 
the  rule  of  obligation  between 
the  acceptor  and  the  payee  and 
that  between  the  drawee  as  ac- 
ceptor and  the  drawer.  64  N.  Y., 
317;  59  id.,  67;  55  id.,  211. 

Plaintiff  so  wrote  the  date  of  Ap 
ril  22   that  the  forgery  was  accom- 
plished by  erasing  tiie  second  fig- 
ure.    The  figure  1,  that  was  placed 
instead   of  the  erased  figure,  was 
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not  written  in  a  blank  space 
which  a  person  to  whom  the  check 
mi^ht  be  presented  would  have  a 
right  to  believe  would  be  filled  up 
by  the  maker  when  drawing  the 
instrument,  or  by  his  authority 
afterward. 

Held,  That  plaintiff  was  not 
guilty  of  laches.  The  circum- 
stances presented  to  plaintiff  and 
to  defendant  the  same  considera- 
tions that  would  apply  to  the 
erasure  of  the  amount  of  a  genuiqe 
check.  Plaintiff  gave  no  facility 
for  the  accomplishment  of  the 
forgery.  The  trust  he  placed  in 
the  forger  led  to  the  forgery,  or 
caused  or  aided  it  in  no  other 
sense  than  that  it  was  one  circum- 
stance of  the  many  that  must  ex- 
ist to  render  the  crime  possible.  It 
is  usual  to  have  employees  and 
usual  to  believe  that  they  will  not 
forge.  The  fact  that  he  made  the 
check  to  the  order  of  his  clerk  was 
an  act  of  prudence  rather  than  of 
negligence,  in  respect  of  the  course 
the  check  might  take  in  gen- 
eral. But  he  was  not  bound  to 
entertain  the  likelihood  of  such 
a  forgery  as  did  take  place.  No 
one  would  think  of  it  as  being 
likely  to  be  perpetrated. 

Further  held.  That  plaintiff's 
action  in  taking  the  custody  of  the 
check  for  the  purpose  of  prosecut- 
ing M.  did  not  ratify  the  altera- 
tion or  the  change,  or  estop  him 
from  bringing  this  action. 

Judgment  reversed  and  a  new 
trial  ordered,  with  costs  of  appeal 
to  appellant  to  abide  the  event. 

Opinion  by  Sedgwick,  Ch,  J, ; 
Truax  and  O  Gorman,  JJ,,  con- 
cur. 

Vol.  17.— Xo.  3b. 


TRADEMARK. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

The  Electro  Silicon  Co.,  applt., 
V.  Edward  C.  Hazard  et  al.,  respts. 

Decided  March  20,  1883. 

Where  a  trademark  used  upon  an  article  con- 
sists of  a  word  or  words  not  descriptive  of 
the  article,  the  use  of  such  word  or  words 
applied  to  any  similar  article  by  an  unau- 
thorized party  will  be  restrained  by  injunc- 
tion. 

Appeal  from  order  denying  mo- 
tion to  continue  injunction. 

From  the  papers  used  at  Special 
Term  it  appeared  that  a  prepara- 
tion made  from  infusorial  earth, 
for  commercial  purposes,  was  first 
introduced  by  plaintiffs  predeces- 
sors  and  called  ''  Electro  Silicon  ;" 
that  these  words  were  adopted  as 
a  trademark,  and  a  declaration 
thereof  was  filed  in  the  office  of 
the  Secretary  of  State  of  Califor- 
nia, and  in  the  Patent  office  of  the 
United  States  at  Washington; 
that  for  many  years  it  was  used 
and  became  valuable  for  the  pur- 
pose for  which  it  was  designed  ; 
that  the  article  was  known  as 
'•Electro  Silicon"  and  also  as 
''  Silicon  ;"  that  the  words  electro 
silicon  are  not  descriptive  of  the 
article,  and  that  silicon  exists  in 
such  minute  quantities  that  it  can- 
not be  a  commercial  article. 

It  further  appeared  that  defend- 
ants are  putting  up  and  selling 
under  the  name  of  ''Silicon"  an 
article  designed  for  the  same  use 
to  which  plaintifl:'s  article  is  put. 

The  court  below  denied  the  mo- 
tion to  continue  the  injunction  up- 
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on  the  authority  of  Morgan's  Sons 
V.  Troxall,  11  Abb.  N.  C,  86. 

Philo  CJiase,  for  applt. 

Hugh  Porter^  for  respts. 

Held,  Error.  Plaintiff  in  this 
action  claims  a  right  of  property 
in  the  words  designating  the  article 
sold  and  which  it  has  adopted  as  a 
trademark.  '  Proof  of  actual  in- 
tent to  defraud  is  not  necessary  in 
this  case.  The  words  appropriated 
by  plaintiff  being  arbitrary  words 
and  not  being  descriptive  of  the 
article  in  question,  plaintiff  is  en- 
titled to  an  injunction.  See  Hier 
V.  Abrahams,  82  N.  Y.,  519. 

Order  reversed,  with  costs. 

Opinion  by  Brady,  J.  ;  Davis, 
P.  /.,  concurs. 


NEW  YORK  CITY.  BOARD  OP 
ASSESSORS. 

N.Y.  SuPKKME  Court.    General 
Term.     First  Dept. 

Frederick   S.    Heiser,  applt.  ^  v. 
The  Mayor,  &c.,  of  N.  Y.,  respt. 

Decided  March  30,  1883. 

The  Board  of  Assessors  of  the  City  of  New 
York  is  not  a  subordinate  department  of 
the  city  government,  but  is  of  the  nature  of 
an  independent  department,  wholly  created 
by  the  legislature,  and  consequently  the 
city  is  not  liable  for  injuries  caused  by  the 
misconduct  of  its  members.  The  proper 
method  of  reviewing  its  actions  and  cor- 
recting an  improper  decision  made  by  it  is 
by  writ  of  certiorari. 

Chap  729,  Laws  of  1872,  allowing  damages 
to  persons  whose  property  is  injured  by  a 
change  of  the  gcade  of  the  street  on  which 
it  fronts,  created  a  new  right  and  provided 
a  remedy  for  its  violation  ;  such  remedy  is 
exclusive,  and  satisfaction  can  only  be  ob- 
tained by  pursuing  the  course  and  taking 
advantage  of  the  remedy  so  provided . 


Appeal  from  a  judgment  dis- 
missing plaintiflF's  complaint. 

This  action  was  brought  to  re- 
cover damages  alleged  to  have 
been  sustained  on  account  of 
changes  made  in  the  grade  of 
Eighth  avenue,  and  to  annul  certi- 
ficates made  by  the  Board  of  As- 
sessors of  the  City  of  New  York, 
assessing  such  damages  at  the  sum 
of  $5,000,  and  the  benefits  to  be 
derived  from  the  improvement  at 
an  equal  amount,  which  certifi- 
cates, it  was  alleged,  were  made 
and  filed  by  the  Board  of  Assessors 
illegally,  covertly  and  fraud- 
ulently. 

The  complaint  was  dismissed  at 
Special  Term  on  the  ground  that  it 
failed  to  state  a  cause  of  action 
against  the  city. 
H.  M.  Whitehead,  for  applt. 
D.  J.  Dean,  for  respt. 
Held,  That  the  Board  of  Asses- 
sors as  created   by   Chapter  802, 
Laws  of  1859,  and  given  authority 
by  Chapter  729,  Laws  of  1872,  to 
allow  damages  sustained  by  per- 
sons owning  buildings  fronting  on 
the  avenue  which  were  injured  by 
the  change  of  grade,   was  not  a 
subordinate    department    of    the 
city  government,  but  was  in  the 
nature  of  an  independent  depart- 
ment, wholly  created  by  the  legis- 
lature, and  consequently  the  city 
was  not  liable  for  injuries  to  other 
persons  caused  by  the  misconduct 
of  its  members,  and  the  mere  fact 
that  they  were  indirectly  appoint- 
ed   by    the  comptroller  will   not 
change  the  result.     2  Hun,  263  ; 
62  N.    Y.,    160  ;    70  N.    Y.,    167. 
That  before  the  enactment  of  Cliap- 
ter  729,  Laws  of  1872,  it  had  been 
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settled  that  when  the  grade  of  the 
street  was  changed,  but  no  part  of 
the  property  fronting  on  it  was 
taken,  the  owner  could  not  main- 
tain an  action  for  damages  for  in- 
juries to  his  property  caused  by 
the  change  of  grade.  4  Com., 
195. 

That,  therefore,  the  only  means 
of  redress  aflforded  to  plaintiff 
were  those  provided  by  the  Act  of 
1872 ;  and  where  by  a  statute  a  new 
right  is  given,  and  the  remedy  is 
provided  for  its.  protection  and  re- 
dress, it  is  exclusive  in  its  nature, 
and  satisfaction  can  only  be  ob- 
tained by  pursuing  the  course  and 
taking  advantage  of  the  remedy 
provided  by  the  statute.  4  Wend., 
668. 

Russell  V.  Meyer,  2  Denio,  461, 
and  People  v.  Hillsdale,  2  Johns., 
100,  distinguished. 

That  the  action  of  the  Board  of 
Assessors  might  be  reviewed  by 
writ  of  certiorari,  and  in  that  way 
their  improper  decision  might  be 
corrected,  but  no  action  could  be 
maintained  against  the  city  on  ac- 
count of  their  misconduct. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Davis^ 
P.  J.,  and  Brady,  J.,  concur. 


ASSIGNMENT.  COMPOSITION. 

K.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

Nils  Mitander,  assignee,  respt,, 
V.  Jonas  Sonneborn,  applt. 

Decided  March  20,  1883. 

When  an  assignment  of  a  debt  is  under  seal 
it  is  a  deed,  and  an  acknowledgment  of  it 
in  a  foreign  country  before  a  U.  8.  Consul 


is  sufficient  to  entitle  it  to.  be  read  in  evi- 
dence. 

Notwithstanding  a  formal  assignment  of  a 
debt,  the  debtor  may,  for  the  purpose  of 
maintaining  any  defence  legally  accruing  to 
him,  prove  the  fact  that  the  demand  still 
remains  the  property  of  the  original  creditor. 

The  person  who  is  entitled  to  receive  the 
proceeds  of  the  debt,  and  not  a  mere  formal 
assignee,  is  the  creditor  within  the  meaning 
of  the  law,  Sup.  to  U.  8.  R.  8.,  73-4.  §  17, 
making  composition  proceedings  binding 
upon  all  the  creditors  whose  names,  ad- 
dresses, and  the  amounts  of  whose  debts 
are  shown  in  the  statement  of  the  debtor 
produced  at  the  meeting. 

Appeal  from  judgment  entered 
on  a  verdict  directed  by  the  court. 
Plaintiff  brought  this  action  as  the 
assignee  of  a  debt  owing  by  de- 
fendant to  one  Graf,  a  resident  of 
Sweden.  On  the  trial  the  admis- 
sion in  evidence  of  the  assignment 
was  objected  to  on  the  ground  that 
it  was  not  properly  authenticated, 
and  an  exception  was  taken  to  its 
admission.  It  was  under  seal  and 
was  acknowledged  before  the 
United  States  Consul  at  Stock- 
holm. 

A,  J.  DltteTihoefer,  for  applt. 

Jolin  C.  Oray^  for  respt. 

Held,  That  the  assignment  being 
under  seal  was  a  deed,  and  the 
consul  could  properly  take  the 
acknowledgment  under  Laws  of 
1829,  Chap.  222. 

It  was  proved  in  defense  that  in 
1877  a  composition  agreement  was 
entered  into  between  defendants 
and  their  creditors  under  Chap. 
390  of  the  Laws  of  Congress,  1874, 
in  which  the  debt  in  suit  was  in- 
cluded, but  under  a  statement  that 
it  was  still  owing  to  Graf,  although 
defendants  had  previously  received 
notice  of  the  assignment  to  plain- 
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tiif.  To  remove  this  objection  and 
under  an  allegation  in  the  answer 
that  Graf  was  the  real  party  in 
interest,  evidence  was  offered  by 
defendant,  as  a  witness  in  the  case, 
of  conversations  between  himself 
and  the  plaintiff  before  the  com- 
position proceedings  were  begun, 
in  which  the  latter  conceded  to 
him  that  Graf  was  still  the  owner 
of  the  debt.  This  evidence  was 
excluded,  and  defendant  excepted. 

Held^  Error  ;  that  a  debtor,  not- 
withstanding a  formal  assignment 
of  the  debt,  may,  for  the  purpose 
of  maintaining  any  defense  legally 
accruing  to  him,  prove  the  fact 
that  the  demand  still  remains  the 
property  of  the  original  creditor. 
69  N.  Y.,  113. 

That  since  composition  proceed- 
ings are  binding  upon  all  the  cred- 
itors whose  names  and  addresses 
and  the  amounts  of  whose  debts 
are  shown  in  the  statement  of  the 
debtor  produced  at  the  meeting. 
Sup.  to  U.  S.  R.  S.,  73-4,  §  17, 
and  since  the  person  who  is  enti- 
tled to  receive  the  proceeds  of  the 
debt  must  be  regarded  and  held 
to  be  the  creditor  within  the 
meaning  of  the  law,  if  the  evidence 
had  been  received  and  the  assign- 
ment shown  by  it  to  have  been 
merely  formal,  and  that  the  debt 
still  continued  to  be  the  property 
ol  Graf,  then  the  composition  pro- 
ceedings would  have  been  binding, 
and  consequently  a  legal  defense 
in  the  action. 

Judgment  reversed,  and  new 
trial  ordered. 

Opinion  by  Daniels^  J. ;  Ma- 
comber,  /.,  concurs. 


RAILROAD.       ExMINENT    DO- 
MAIN.     EASEMENT. 

N.  Y.  Common  Pleas.     General 
Term. 

Frederick  M.  Peyser,  appU,,  v. 
The  Metropolitan  Elevated  RR. 
Co.,  respi. 

Decided  March  15,  1883. 

When  light,  air  and  access  to  which  the  own- 
er of  premises  abutting  upon  a  street  in 
New  York  City,  opened  under  the  Act  of 
1818,  is  entitled  to  by  grant  or  contract, 
are  interfered  with  by  any  corporation  act- 
ing under  authority  of  the  legislature,  dam- 
ages for  such  interference  must  be  paid. 

The  presumption  is  that  such  abutting  own- 
ers have  paid  for  the  street  by  being  assess- 
ed for  the  benefits  which  the  opening  there- 
of would  confer  upon  their  property,  and 
having  paid  for  such  benefits  they  are  en- 
titled to  enjoy  them. 

Appeal  from  judgment  in  favor 
of  defendant,  entered  upon  repm^t 
of  referee. 

Plain titt  was  the  owner  of  cer- 
tain premises  in  New  York  City, 
known  as  No.  106  Amity  street. 

It  appeared  that  said  street  was 
opened  under  the  Act  of  1813.  It 
also  appeared  that  the  city,  after 
this  street  was  opened,  owned  a 
portion  of  lot  No.  106  (the  lot  in 
question),  fronting  on  that  street, 
and  conveyed  the  same  to  plain- 
tiff's grantors.  Bounding  it  upon 
one  side  of  the  street,  plaintiff's 
house  occupies  the  whole  front  of 
said  lot  and  stands  on  the  street 
line. 

It  is  a  dwelling  house,  having 
windows  only  on  the  street  side 
and  in  the  rear.  The  structure 
erected  by  defendant  cuts  off  the 
light  from  the  house  and  compels 
the  use  of  artificial  light.     It  ob- 
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structs   the  only  entrance  to  the  I 
house.     One  of  the  columns  upon 
which   it  stands  is  placed  in  the 
vault  built  by  plaintiff  in  front  of 
that  house.      Smoke,  ashes,  cind- 
ers and  bad  smells  are  sent  into 
that  house  by  defendant's  trains 
or  cars.     And   it   further  appears 
that  the  effects  of  these  operations 
of  defendant   have  been  to  injure 
the  house  and  lot  to  a  certain  ex- 
tent,  which    the    referee's   report 
specifies  in   dollars.     The  referee 
found,    among    other  facts,    that 
plaintiff  had  "  no  estate  or  inter- 
est in  the  street;"  to  which  excep- 
tion was  taken. 
Whitehead  &  Stuart,  for  applt. 
DoTscheimer,   Bacon  &    Deyo^ 
for  respt. 

Held,  That  though  it  may  be 
true  that  the  courts  of  this  State 
have  gone  very  far  toward  decid- 
ing that  abutting  owners  have  no 
rights,  although  they  have  bought 
and  paid  for  the  same,  which  the 
legislature  are  bound  to  respect, 
yet  the  majority  of  the  court  in 
the  Story  case  clearly  held  that 
where  light,  air  and  access  are  in- 
terfered with,  to  which  an  abutting 
owner  is  entitled  by  grant  or  con- 
tract, by  any  corporation  acting 
under  authority  of  the  legislature, 
damages  for  such  interference  must 
be  paid.  It  would  seem,  there- 
fore, that  the  Story  case  is  decisive 
of  the  case  at  bar. 

Respondent  has  claimed  that 
the  decision  of  the  case  of  Story 
V.  The  New  York  Elevated  Rail- 
road Company,  by  the  Court  of 
Appeals,  does  not  apply  to  the 
case  at  bar,  because  the  deed  from 
the  city  of  the  Story  lot  contained 


a  covenant  that  Front  street  should 
be  and  remain  an  open  street  for- 
ever, and  no  such  covenant  can 
be  shown  by  plaintiff  in  respect  to 
this  lot.  What  plaintiff  does  show 
is  that  the  street  in  front  of  his  lot 
was  opened  under  the  act  of  1813, 
and  the  presumption  is  that  the 
abutting  owners  paid  for  said 
street  by  being  assessed  for  the 
benefits  which  the  opening  of  said 
street  would  confer  upon  their 
property.  They,  having  paid  for 
such  benefits,  are  entitled  to  enjoy 
them,  and  certainly  have  an  equal, 
if  not  greater,  title  to  such  f*njoy- 
ment  than  if  there  had  been  a  cov- 
enant made  that  the  street  should 
be  and  remain  open  forever. 

It  was  urged  by  plaintiff  that  no 
new  trial  should  be  had  in  this  ac- 
tion because  the  referee  has  found 
all  the  facts  necessary  to  enable 
the  court  to  give  plaintiff  an  af- 
firmative judgment.  What  ob- 
jections defendant  may  have  had 
to  the  testimony  offered  by  plain- 
tiff upon  the  question  of  damages, 
or  to  the  findings  of  the  referee, 
are  not  before  us. 

Whether  defendant  may  not 
have  relied  to  some  extent  upon 
the  then  condition  of  the  decision 
as  to  their  liability  in  offering  of 
their  evidence,  we  *lo  not  know  ; 
and  certainly  the  General  Term 
cannot  deprive  defendant  of  its 
right  to  be  heard  upon  exceptions 
taken  to  evidence  and  of  its  right 
to  except  to  the  referee's  findings. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 

Opinion  by  Yan  Brunt,  J,  ; 
Daly,  CJi.  J,,  and  Beach,  J,,  con- 
cur. 
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RAILROAD   CORPORATIONS. 
ELECTIONS. 

N.Y.  Supreme  CouBT.    General 
Term.     First  Dept. 

lare  petition  of  Crimen  Vanden- 
burgh,  applt.^  v.  The  Broadway- 
Underground  Railway  Company 
et  al.,  respts. 

Decided  March  20;  1883. 

It  is  the  duty  of  a  railroad  corporation  to  hold 
annual  elections  of  directors  and  to  adopt 
by-laws  prescribing  the  time  and  place  of 
such  elections. 

If  the  directors  elected  at  the  first  meeting 
fail  to  adopt  such  by-laws,  the  election 
should  be  held  upon  the  recurrence  in  the 
following  year  of  the  day  on  which  the  first 
election  was  held. 

In  case  of  the  failure  to  hold  an  election  upon 
the  proper  day,  it  is  the  duty  of  the  direc- 
tors to  cause  an  election  of  directors  to  be 
held  within  sixty  days  thereafter,  or  at  some 
later  period. 

SX  such  subsequent  election  only  those  stock- 
holders have  a  right  to  vote  who  would 
have  had  such  right  on  the  day  when  the 
election  should  have  been  held. 

Any  number  of  persons  receiving  a  majority 
of  lawful  votes  for  directors  are  elected,  al- 
though there  may  be  a  failure  to  elect  the 
full  number  required  by  law. 

The  power  to  reduce  the  number  of  directors 
from  thirteen  to  seven,  in  the  case  of  rail- 
road corporations  whose  mam  route  of  road 
does  not  exceed  fifteen  miles,  resides  in  the 
stockholders  ;  and  their  intention  to  make 
such  reduction  is  sufficiently  expressed  by 
their  voting  only  for  such  reduced  number. 
In  the  event  of  a  contest,  the  Court  has 
power  to  declare  which  contesting  board  of 
directors  is  lawfully  chosen. 

Appeal  from  order  of  Special 
Term,  denying  the  prayer  of  the  pe- 
tition that  an  election  of  directors 
of  the  respondent  be  declared  null 
and  void  and  that  certain  contest- 
ants be  declared  lawfully  elected 
directors. 


The  Broadway  Underground 
Connecting  Railway  was  organized 
under  the  general  railroad  laws  of 
the  State  on  May  27th,  1880,  on 
which  day  its  officers  and  directors 
were  chosen.  The  board  of  direc- 
tors failed  to  adopt  any  code  of 
by-laws  until  March  20th,  1882, 
when  they  adopted  a  by-law  pro- 
viding for  annual  elections  on  the 
first  Monday  in  June,  and  there- 
upon called  a  meeting  of  the  stock- 
holders for  June  6th,  1882,  pre- 
vious to  which  time  no  meeting  of 
stockholders  had  been  called. 
Prior  to  March  8th,  1882,  only  205 
shares  of  the  capital  stock  of  the 
company  had  been  issued,  190  of 
which  had  been  issued  to  the  peti- 
tioner and  15  to  other  persons.  On 
the  8th  day  of  March  the  directors 
issued  150  shares  of  paid-up  stock 
to  C.  &  P.,  and  100  shares  to  S. 
At  the  meeting  of  the  stockholders 
held  June  6th,  1882,  two  tickets  for 
directors  were  voted,  one  of  seven 
names  and  one  of  thirteen.  The 
petitioner  and  others  voted  with- 
out objection  on  193  shares  for  the 
ticket  containing  seven  names.  S. 
then  offered  to  vote  for  the  ticket 
containing  thirteen  names  on  98 
shares  of  the  stock  issued  to  him  on 
March  8th,  1882,  and  by  proxy  on 
145  of  the  shares  issued  to  C.  &  P. 
The  petitioner  challenged  these 
votes  on  the  ground  that  a  meet- 
ing of  the  stockholders  to  elect  di- 
rectors should  have  been  held  with- 
in one  year  from  May  27th,1880,and 
that  no  one  was  entitled  to  vote  ex- 
cept those  who  would  have  been 
entitled  to  vote  at  an  election  held 
at  that  time.  This  objection  was 
overruled  and  S.   was  allowed   to 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


71 


?ote  ;  thus  electing  the  ticket  con- 
taining thirteen  names. 

Sheldon  &  Brown^  for  applt. 

Robert  Sewell,  for  respt. 

Held,  That,  under  2  R.  S.,  6th 
ed.,  520,  it  is  the  duty  of  a  rail- 
road corporation  to  hold  annual 
elections  of  directors  and  to  adopt 
by-laws  prescribing  the  time  and 
place  of  such  elections. 

That  if  the  directors  elected  at 
the  first  meeting  fail  to  adopt  such 
by-laws,  the  election  should  be 
held  upon  the  recurrence  in  the 
following  year  of  the  day  on  which 
the  first  election  was  held. 

That  the  failure  to  hold  an  elec- 
tion upon  that  day  does  not  destroy 
the  corporation,  but  it  becomes  the 
dnty  of  the  directors,  under  2  R. 
S.,  6th  ed.,  400,  to  cause  an  elec- 
tion of  directors  to  be  held  within 
80  days  thereafter,  or,  since  the 
statute  is  directory,  if  the  election 
be  not  held  within  60  days,  it  can 
be  lawfully  held  at  a  later  period. 

That,  under  2  R.  S.,  6th  ed., 
4(X),  ou\y  those  stockholders  have 
aright  to  vote  at  such  subsequent 
election  who  would  have  had  that 
right  on  the  day  when  the  election 
should  have  been  held. 

That  a  ticket  containing  the 
names  of  only  seven  persons  as  di- 
rectors of  a  railroad  corporation  in- 
stead of  thirteen  is  not  void  on  that 
account;  any  number  of  persons  re- 
ceiving a  majority  of  lawful  votes 
are  elected,  although  there  be  a 
failure  to  elect  the  full  number  re- 
quired by  law. 

That  by  2  R.  S.,  6th  ed.,  569,  it 
is  provided  that  any  railroad  com- 
pany whose  main  route  of  road 
does  not  exceed  15  miles  may  elect 


seven  directors,  and  that  the  power 
to  reduce  the  number  of  directors  to 
seven  resides  in  the  stockholders 
and  not  in  the  board  of  directors, 
and  the  intention  of  the  stockhold- 
ers to  make  such  reduction  may  be 
expressed  by  voting  only  for  that 
number  as  well  as  by  a  formal  res- 
olution entered  in  the  minutes  of 
the  meeting. 

That  in  the  event  of  a  contest, 
rhe  Court  has  power  to  declare 
which  contesting  board  of  direct- 
ors is  lawfully  chosen.  1  Wend., 
98. 

That  the  ticket  containing  seven 
names  was  duly  elected. 

Order  reversed  and  petition 
granted. 

Opinion  by  Davis,  P.  /.  /  Brady 
and  Daniels,  JJ,,  concur. 


INFANTS.     CUSTODY. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

In  re  petition  of  Ann  M.  Schroe- 
der  to  obtain  the  custody  of  her 
infant  children. 

Decided  March  30,  1883. 

Under  ordinary  circumstances  tlie  mother, 
after  the  decease  of  the  father,  is  entitled  to 
the  custody  of  her  infant  children ;  but  the 
security,  good  conduct  and  well-being  of  the 
children  are  the  important  considerations 
to  be  regarded,  and,  where  those  ends  can 
only  be  best  accomplished  by  depriving  the 
mother  of  their  custody,  it  is  the  uniform 
practice  of  the  courts  to  do  so. 

Appeal  from  an  order  dismissing 
a  writ  of  habeas  corpus. 

The  petitioner,  who  was .  the 
mother  of  two  children  who  for 
several  years  had  been  in  the 
custody  of  two  sisters  of  their  de- 
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ceased  father,  procured  a  writ  of 
habeas  corpus^  directed  to  said 
sisters,  for  the  purpose  of  getting 
possession  of  her  children.  It 
appeared  by  the  petition,  return 
and  traverse  that  the  children, 
wlio  were  respectively  of  the  ages 
of  eight  and  seven  years,  had  re- 
sided with  and  been  supported  by 
their  aunts  from  more  than  three 
years  before  their  father's  death 
in  1879  down  to  the  time  of  the 
hearing ;  that  the  petitioner  had 
been  in  the  habit  of  quarreling 
with  her  husband  during  his  life- 
time ;  that  she  at  times  left  her 
home  and  remained  away  two  or 
three  weeks ;  that  she  had  been 
arrested  several  times  for  disorder- 
ly conduct ;  that  it  was  the  dying 
wish  of  the  father  that  the  children 
should  be  committed  to  the  care 
and  custody  of  his  sisters,  and 
that  the  children  wished  to  remain 
with  them. 

George  H.  Hart^  for  applt. 

/.  C.Julius  Langhein,  for  respt. 

Held,  That  under  ordinary  cir- 
cumstances the  mother,  after  the 
decease  of  the  father,  is  entitled  to 
the  custody  of  her  infant  children, 
for  it  IS  presumed  that  they  will 
be  well  cared  for  and  protected  in 
all  respects  by  her;  but  when  the 
facts  disclosed  are  such  as  to  re- 
move this  presumption,  then, when 
the  children  are  properly  cared  for 
by  others  to  whom  their  custody 
may  have  been  committed,  the  law 
will  not  interfere  in  the  mother's 
behalf.  The  security,  good  con- 
duct and  well-being  of  the  chil- 
dren are  the  important  considera- 
tions to  be  regarded,  and  where 
those  ends  can   only  be  best  ac- 


complished by  depriving  the 
mother  of  their  custody,  it  is  the 
uniform  practice  of  the  courts  to 
give  such  direction.  12  How., 
513;  47  id.,  172;  10  Abb.  N.  C, 
215. 

Order  affirmed. 

Opinion  by  Daniels,  J.;  Davis, 
P,  J.^  and  Brady ^  /.,  concur. 


CONTRACT.     CONSIDERA- 
TION. 

N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

Josephine  Todd,  applt,,  v.  Al- 
bert Weber,  Jr.,  exr.,  respt, 

DecJded  March  20,  1883. 

A  natural  child  cannot  maintain  an  action 
against  her  father's  representatives  for  dam- 
ages for  the  non-fulfilment  of  her  father's 
promise  to  provide  for  her  in  his  will. 
Such  promise  is  without  consideration  and 
cannot  be  made  the  foundation  of  an  ac- 
tion. 

A  natural  child  cannot  recover  the  amount 
expended  by  her  mother's  relatives  for  her 
support  on  the  promise  of  her  father  to 
compensate  them  for  such  expenditure 
without  an  assignment  to  her  of  the  claims 
of  such  relatives. 

Appeal  from  judgment  recovered 
on  report  of  referee. 

Plaintiff  was  the  natural  daugh- 
ter of  defendant's  testator,  and  was 
acknowledged  as  such  by  him. 
Down  to  the  year  1873  plaintiff 
was  supported  by  her  grandmother 
and  aunt,  whom  defendant's  testa- 
tor repeatedly  promised  to  com- 
pensate in  his  will  for  such  support 
of  plaintiff.  From  1873  down  to 
the  commencement  of  this  action 
plaintiff  was  supported  by  a 
cousin,  to  whom  defendant's  testa- 
tor made  the  same  promises ;  he 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


73 


also  frequently  stated  that  he  in- 
tended to  provide  for  plaintiff  in 
his  will.  On  his  death  in  1879  it 
was  found  that  his  will  contained 
no  provision  either  for  the  recom- 
pense of  plaintiff's  relatives  for 
her  support  nor  any  legacy  for 
plaintiff.  She  thereupon  brought 
this  action  to  recover  the  amount 
expended  by  her  relatives  for  her 
support,  and  a  further  sum  as 
damages  for  breach  of  contract  in 
not  providing  for  her  future  sup- 
port. The  answer  was  a  general 
denial  and  pleaded  the  Statute  of 
Limitations.  On  the  trial  an  as- 
siojnment  to  plaintiff  of  the  claim 
of  her  cousin  was  proved,  but  no 
assignments  to  her  of  the  claims 
of  her  grandmother  or  aunt  were 
put  in  evidence.  The  referee  be- 
fore whom  the  case  was  tried  dis- 
missed the  complaint. 

William  Henry  Arnoux^  for 
applt. 

Robert  S.  Green,  for  respt. 

Held,  That  the  promise  of  testa- 
tor to  provide  for  plaintiff  in  his 
will  was  without  consideration, 
and  no  action  could  be  maintained 
upon  it.    47  Ga.,  445. 

That  plaintiff,  in  the  absence  of 
an  assignment  of  their  claims  to 
her,  could  not  recover  on  the  prom- 
ises made  by  testator  to  her  grand- 
mother and  aunt  to  compensate 
them  for  her  support,  since  the 
promise  was  not  made  to  her  and 
the  consideration  did  not  move 
from  her. 

That  the  claims  of  plaintiff's 
grandmother  and  aunt  were  barred 
by  the  Statute  of  Limitations. 

That  plaintiff  was  entitled  to  re- 
cover as  assignee  of  the  claim  of 
Vol.  n.—No.  4. 


her  cousin,  since  the  cousin  had 
supported  her  upon  the  promise 
of  compensation  from  the  testator 
and  was  entitled,  therefore,  to  re- 
cover a  reasonable  compensation 
therefor. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Daniels^  J,;  Davis, 
P,  /.,  and  Brady,  /.,  confcur. 


ATTACHMENT.      FOREIGN 
CORPORATION. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Chas.  T.  Plimpton  etal.,  appUs.^ 
V.  John  Bigelow,  respL 

Decided  March  20,  1883. 

Where  corporations  are  spoken  of  in  the  Code 
of  Civ.  Pro.  without  discriminating  be- 
tween domestic  and  foreign  corporations, 
all  corporations  are  meant  to  be  included. 

Under  §647  of  the  Code  of  Civ.  Pro.  the 
stock  of  a  foreign  corporation  may  be  lev- 
ied upon  by  virtue  of  an  attachment,  when 
such  stock  is  found  within  the  county,  to 
the  sheriff  of  which  the  attachment  is  is- 
sued. 

The  stock  of  a  foreign  corporation  which  has 
its  chief  place  of  business,  manufactures  its 
goods,  makes  its  business  arrangements, 
pays  its  bills  and  carries  on  its  general  bus- 
iness in  the  City  of  New  York,  where  two 
of  its  three  directors  are  residents,  is  in  that 
city. 

Appeal  from  an  order  vacating 
the  levy  of  an  attachment. 

Plaintiffs,  who  were  residents 
of  Massachusetts,  brought  this 
action  upon  promissory  notes 
made  by  defendant,  who  was  a 
resident  of  Pennsylvania.  An  at- 
tachment was  issued  in  the  action 
and  levied  upon  shares  owned  by 
defendant  in  the  Hat  Sweat 
Manufacturing    Co.       This    com- 
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pany  was  a  corporation  organ- 
ized and  existing  under  the  laws 
of  Pennsylvania,  but  it  appeared 
that  its  business  was  confined 
to  the  City  of  New  York,  where 
its  chief  office  was  located ; 
where  it  manufactured  goods ; 
made  its  business  arrangements; 
paid  its  bills  and  carried  on  its 
general  business,  and  two  of  its 
three  directors  were  residents  of 
the  City  of  New  York.  The  levy 
was  vacated  on  the  ground  that 
the  stock  of  a  foreign  corporation 
was  not  the  subject  of  attachment. 

Edward  D.  Bettens\  for  applts. 

Simon  Sterne^  for  respt. 

Held^  Error ;  that  the  Code  of 
Civil  Procedure,  §  647,  has  pro- 
vided in  general  language  that  the 
rights  or  shares  which  the  defend- 
ant has  in  the  stock  of  an  associa- 
tion or  corporation  may  be  levied 
upon  by  an  attachment,  without 
in  any  manner  confining  the  effect 
of  this  section  to  domestic  corpo- 
rations or  restraining  it  in  any  way 
except  by  §  644,  requiring  the 
property  levied  upon  to  be  within 
the  county. 

That  where  corporations  are 
spoken  of  in  the  Code,  without 
discriminating  between  foreign  and 
domestic  corporations,  all  corpo- 
rations are  meant  to  be  included. 
17  N.  Y.,  51. 

That,  consequently,  shares  of 
stock  in  a  foreign  corporation  may 
be  levied  upon  by  virtue  of  an  at- 
tachment when  such  shares  are 
found  within  the  county. 

Moore  v.  Gennett,  2  Tenn.  Ch., 
375;  Steel  v.  Smith,  7  Watts  & 
Seargt.,  447;  Danforth  v.  Perry, 
3  Met.,  564,  distinguished. 


That  the  business  of  the  Hat 
Sweat  Manfacturing  Co.  being  car- 
ried on  in  the  City  of  New  York, 
its  capital  must  have  been  brought 
there  and  invested  in  such  busi- 
ness, and  that  the  profits  to  be  de 
rived  by  it  and  from  which  the 
dividends  would  be  made  upoaits 
stock  would  be  obtained  from  that 
city,  and  consequently  its  stock 
was  actually  within  the  County  of 
New  York  and  could  be  levied 
upon  by  virtue  of  an  attachment 
issued  to  the  sheriff  of  that  county. 

Order  reversed, 

Opinion  by  DanieU^  J.;  Davis ^ 
P,  /.,  concurs  on  the  ground 
that  for  all  practical  purposes  the 
Hat  Sweat  Manufacturing  Co.  may 
be  treated  in  this  case  as  though 
it  were  a  domestic  corporation. 


WILL. 


N.Y.  Supreme  Court.    General 
Term.     First  Dept. 

William  E.  Leavitt,  exr.,  respt,  ^ 
V.  Frederick  H.  Wolcott,  impld., 
applt. 

Decided  March  20,  1883. 

Where  an  estate  is  vested  by  a  will  in  trus- 
tees upon  several  trusts,  one  or  more  of 
which  is  valid  and  another  void,  the  latter 
will  be  rejected  and  the  estate  of  the  trus- 
tees upheld  to  the  extent  necessary  to  ena- 
ble them  to  execute  the  valid  trusts  where 
the  trusts  are  separable. 

Appeal  from  judgment  of  Spe- 
cial Term,  construing  the  will  of 
Gardiner  H.  Wolcott,  deceased. 

The  will  in  question  directed 
that  the  testator's  residuary  estate 
should  be  converted  into  bonds 
and  mortgages  upon  New  York 
City  real    estate,    which    should 
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thereafter  be  held  by  the  execu- 
tors and  trustees  in  trust:  First, 
to  pay  one-half  the  income  there- 
from to  the  father  of  testator  so 
long  as  he  lived  ;  second,  to  pay 
one-half  the  income  therefrom  to 
Mrs.  Charlotte  Varian  so  long  as 
she  lived. 

The  will  further  provided  that 
after  the  death  of  testator's  father 
his  share  of  the  income  should  be 
divided  between  testator's  brother 
and  two  Asters,  share  and  share 
alike,  for  life,  and  that  after  the 
death  of  Mrs.  Varian  her  share 
of  the  income  should  be  divided 
between  the  same  persons  in  the 
same  manner. 

The  will  farther  provided  that, 
ai)on  the  death  of  the  five  benefi- 
ciaries above  named,  the  entire 
trust  property  should  be  paid  to 
one  M  ,  a  minor  nephew  of  the  tes- 
tator, if  said  M.  should  then  be  of 
age,  otherwise  that  it  should  be 
held  in  trust  for  him  until  he 
reached  his  majority. 

The  Court  at  Special  Term  held 
the  last  provision  void  as  illegally 
suspending  the  absolute  power  of 
alienation,  but  adjudged  the  prior 
trusts  valid  and  directed  that  they 
be  executed. 

Dexter  A.  Hawkins^  for  applt. 

James  M.  Varnum^  for  respt. 

Held,  No  error.  The  effect  of 
the  will  is  to  create  several  and 
separate  trusts  as  to  the  father  of 
testator  and  as  to  Mrs.  Varian. 
After  the  death  of  either  of  these 
two  beneficiaries  three  separate 
and  distinct  trusts  are  provided 
for  in  respect  to  the  share  of  the 
one  so  dying  in  favor  of  the  broth- 
er and  two  sisters  of  the  testator, 


each  of  whom  takes  in  severalty. 
But  for  the  provision  for  the  neph- 
ew no  portion  of  the  estate  would 
be  tied  up  beyond  two  lives  in  be- 
ing. The  provision  for  the  neph- 
ew is  invalid,  but  being  separable 
from  the  prior  trusts  its  invalidity 
does  not  affect  them. 

Judgment  affirmed. 

Opinion  by  Davis^  P.  J.;  Dan- 
iels,  /.,  concurs. 


EVIDENCE.     DEPOSITIONS. 

N.Y.  Supreme  Court.     Gknkral 
Term.     Fourth  Dept. 

Thomas  E.  Kinney,  respl.y  v. 
Ellis  H.  Roberts  &  Co.,  applts. 

Decided  April,  1883. 

When  a  party  is  called  as  a  witness  by  liis 
adversary  he  must  answer  all  questions 
pertinent  to  the  issue,  unless  sucli  answers 
win  tend  to  accuse  him  of  a  crime  or  mis- 
demeanor, or  expose  him  to  a  penalty  or 
forfeiture;  and  in  that  case  he  must  an- 
swer if  tlie  right  to  prosecute  is  barred  by 
the  Statute  of  Limitations. 

A  special  county  judge  has  authority  to  grant 
an  order  requiring  a  party  to  appear  before 
him  to  be  examined  as  a  witness.  This 
court  has  no  authority  to  direct  the  mode 
of  examination,  but  may  correct  any  errors 
committed  therein,  and  the  county  judge 
will  protect  the  rights  of  both  parties. 

Appeal  from  order  of  Special 
Term,  vacating  an  order  of  a 
special  county  judge. 

Action  for  libel.  Defendants 
published  an  article  in  their  paper 
charging  thai  plaintiff  was  a  rebel 
spy  in  the  late  war ;  that  he  was 
captured  as  such  and  imprisoned, 
and  was  released  upon  the  personal 
intercession  of  a  United  States 
Senator.  At  the  time  of  the  pub- 
lication   plaintiff    was    practising 
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law  in  Oneida  County,  and  was  a 
candidate  for  county  judge.  De- 
fendants justify  the  accusation 
and  aver  its  truth ;  that  at  the 
outbreak  of  the  war  plaintiff  was 
a  resident  of  the  loyal  States,  and 
voluntarily  joined  the  rebel  forces 
and  became  a  traitor.  After  issue 
joined,  defendants  procured  from 
the  Oneida  County  Special  County 
Judge  an  order  that  plaintiff  ap- 
pear before  him  to  be  examined  as 
a  witness  herein.  Before  the  ex- 
amination plaintiff  moved  at  Spe- 
cial Term  to  vacate  the  order,  for 
that  the  same  was  irregular,  im- 
proper and  unauthorized,  and  that 
the  evidence  would  tend  to  convict 
plaintiff  of  a  crime  or  misde- 
meanor and  render  him  infamous. 
The*  order  was  vacated,  and  de- 
fendants appeal.  The  affidavits 
upon  which  the  order  for  examina- 
tion was  granted  are  in  full  com- 
pliance with  the  statute,  and 
disclose  that  plaintiff's  evidence  is 
pertinent  and  material. 

TT.  A.  Matteson,  for  applts. 
Spriggs^    Mathews  &  Spriggs^ 
for  respt. 

Held,  Error.  Defendants  may 
call  plaintiff  as  a  witness,  and  he 
must  answer  all  pertinent  ques- 
tions, unless  such  answers  will 
tend  to  accuse  him  of  a  crime  or 
misdemeanor,  or  expose  him  to  a 
penalty  or  a  forfeiture.  Code  Civ. 
Pro.,  §§828-837. 

If  the  right  to  criminal  prosecu- 
tion is  barred  by  the  Statute  of 
Limitations  plaintiff  must  answer 
questions  bearing  on  the  issue  al- 
though such  answers  prove  the 
justification   pleaded  and  tend  to 


disgrace  plaintiff.  1  Greenl.  Ev., 
454-466. 

The  county  judge  has  power 
and  jurisdiction  to  grant  the  order. 
This  court  has  no  authority  to 
direct  the  mode  of  examination. 
If  errors  are  committed  by  the 
county  judge  on  the  examination, 
this  court  has  jurisdiction  to  cor- 
rect the  same  on  proper  applica- 
tion, 77  N.  Y.,  278,  and  the  rights 
of  each  suitor  can  be  protected 
by  proper  care  on  the  part  of  the 
county  judge.     64  N.  Y.,  123. 

This  decision  is  not  in  conflict 
with  the  rulings  on  the  former  ap- 
peal.    26  Hun,  166. 

Order  reversed,  with  leave  to 
defendants  to  renew,  without  costs 
to  either  party. 

Opinion  by  Barker,  J. ;  Har- 
din, /.,  concurs;  Smith.  P.  J,, 
dissents. 


SUPPLEMENTARY  PROCEED- 
INGS.    WITNESS.     CON- 
TEMPT. 

N.  Y.  Supreme  Court.    Gteneral 
Term.     Fourth  Dept. 

Oliver  H.  P.  Champlin  et  al.  v. 
Thomas  Stoddart,  impld. 

Decided  April,  1883. 

Where  a  witness  in  proceedings  supplementary 
to  execution,  having  been  served  with 
8ubp(jena  duces  tecum,  refused  to  produce 
certain  papers  specified  in  said  subpoena 
on  the  ground  that  they  related  to  his 
private  affairs,  Ildd,  That  it  was  for  the 
court,  on  inspection,  to  decide  the  rele- 
vancy and  materiality  of  the  papers  ;  that 
the  creditor  may  make  searching  inquiry, 
and  an  interested  witness  sliould  be  dealt 
with  strictly. 

Appeal     by    Charles    Stoddart 
from    an    order    adjudging    him 
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^  guilty  of  contempt  as  a  witness  in 
supplementary  proceedings. 

Tliomas  Stoddart,  the  judgment 
debtor,  and  the  witness  had  been 
co-partners  from  July,  1877,  until 
December  29,  1880,  when  Thomas 
sold  out  to  the  witness.     Plaintiffs 
claim  that  the  transfer  was  fraud- 
ulent as   to   them.      The  witness 
carried    on   the   business    at    the 
same   place,  and  in  the  same  gen- 
eral    way,    after,   as    before    the 
transfer,  and  kept  his  bank  ac- 
count at    the  same   bank.      The 
witness  was  served  with  subpoena 
duces    tecum,    requiring    him    to 
produce,  among  other  things,  "all 
checks  and  paid  notes  now  in  your 
possession,  or  under  your  control, 
made    or  signed   by  you    or    by 
Stoddart    Brothers,  between    De- 
cember 29,  1880,  and  October  12, 
1881,  and  which  have  been  in  any 
manner  used  or  paid  at  the  Bank 
of  Buffalo."     The  witness  refused 
to  produce  said  checks  and  notes 
on  the  ground   that  they  were  his 
individual  and   private   property, 
drawn  by  himself  in  his  own  name, 
and  related  to   his  private  affairs. 

U.  S.  Johnson^  for  applt. 

James  A.  Allen,  for  respts. 

Held^  That  it  was  for  the  court 
to  determine  whether  the  witness 
was  justified  in  withholding  the 
information  for  t  he  reason  assigned. 
The  proper  course  was  to  submit 
the  papers  to  the  inspection  of  the 
court,  and  abide  its  decision  as  to 
their  relevancy  and  materiality. 
12  Abb.  Pr.,  249. 

The  pursuing  creditor  has  the 
right  to  make  a  searching  inquiry, 
and  as  the  witness  is  a  party  to 
the    transfer    he    should   not   be 


given  any  privileges  outside  the 
strict  rules  of  examination.  40 
N.  Y.,  328. 

Order  affirmed,  with  $10  costs. 

Opinion  by  Barker,  J,  ;  Smith, 
P.  /.,  and  Bar  din,  /.,  concur. 


TRESPASS.     INJUNCTION. 
DAMAGES. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Edward  Fox,r^52?^.,v.  Michael  T. 
Fitzsimmons,  applt. 

Decided  April,  1883. 

Where  threatened  acts,  if  permitted,  will 
cause  irreparable  mischief  to  the  owner  of 
premises  by  endangering  the  safety  of  his 
building,  impairing  its  rental  value  by  ob- 
structing the  light,  by  breaking  down  and 
destroying  landmarlts,  and  by  gaining  full 
and  continuous  possession  of  the  premises, 
an  injunction  may  properly  be  granted,  to- 
gether with  damages  for  injuries  already 
received. 

Appeal  from  judgment  on  ref- 
eree's report. 

Action  to  restrain  defendant 
from  entering  upon  premises  and 
excavating  and  removing  earth 
therefrom  and  erecting  a  building. 

Plaintiff  owns  a  lot,  27  feet  front 
by  50  feet  deep,  upon  which  is  a 
blacksmith  shop.  Defendant  owns 
an  adjoining  lot,  20  feet  front  by 
50  feet  deep.  Each  lot  is  of  con- 
siderable value.  Th^  land  in  con- 
troversy is  a  strip  2  feet  and 
8  inches  wide,  running  from  front 
to  rear,  between  said  lots.  At  the 
time  of  suit,  and  for  four  years 
before,  this  strip  was  inclosed  by 
a  fence,  and  the  space  between  the 
shop  and  the  fence  was  occupied 
by  plaintiff  as  a  place  of  storage. 
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Defendant  claims  that  his  line 
comes  to  the  wall  of  plain ti AT  s 
shop.  A  few  days  before  suit 
defendant  tore  down  the  fence  and 
began  excavating  and  removing 
the  earth  on  the  strip  in  question, 
exposing  the  foundations  of  plain- 
tiff's shop,  and  threatened  to  erect 
a  building  to  occupy  all  the  land 
in  dispute,  which  would  entirely 
obstruct  plaintiff's  windows. 

The  judgment  perpetually  en- 
joins defendant  from  erecting  any 
structure  on  the  premises  and 
from  trespassing  thereon,  and 
awards  plaintiff  $57  damages  for 
actual  trespass  committed. 

The  referee  found  that  plaintiff 
has  the  record  title  to  the  locus  in 
quo,  and  refused  to  hold  that  de- 
fendant had  adverse  title  thereto, 
and  that  there  had  been  any  prac- 
tical location  of  .the  line  so  as  to 
estop  plaintiff  from  asserting  his 
record  title. 

A.  L,  Barton,  for  applt. 

Smith  &  Briggs,  for  respt. 

Held,  That  defendant's  threat- 
ened acts  are  such  as,  if  permitted, 
will  cause  irreparable  mischief  to 
plaintiff.  The  case  is  proper  for 
an  injunction.  Story's  Eq.  Jur., 
928,  929;  6  Johns.  Ch.,  487;  17 
Vesey,  110:  106  Mass.,  103;  High 
on  Inj.,  704,  707;  7  Hun,  175;  13 
id.,  285. 

The  Court  having  gained  juris- 
diction for  the  purpose  of  restrain- 
ing defendant,  the  award  of  dam- 
ages was  proper. 

The  rulings  of  the  referae  on 
questions  of  evidence  were  correct, 
as  was  his  finding  as  to  the  record 
title. 

We    adopt  the    referee's    very 


careful  and  intelligent  opinion  on 
the  question  of  adverse  possession 
and  practical  location. 

Judgment  affirmed. 

Opinion  by  Barker^  J.;  Smith. 
P.  J".,  and  Hardia,  J.,  concur. 


EMINENT    DOMAIN. 
AGES. 


DAM- 


N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

In.  re  application  of  the  N.  Y., 
W.  S.  &  B.  RR.  Co.  to  acquire 
lands  of  John  M.  Duddleston. 

Decided  April,  1883. 

In  appraising  lands  taken  for  railroad  pur- 
poses, the  measure  of  damages  is  the  market 
value  of  tlie  land  appropriated  and  the  de. 
preciation  which  occurs  by  the  location  and 
construction  of  the  road.  Evidence  should 
not  be  received  of  the  separate  items  whicli 
make  up  the  depreciation. 

The  company  appeals  from  an 
order  confirming  the  commission- 
ers' report  awarding  $7,000  dam- 
ages to  the  landowner. 

The  land  taken  is  a  strip  of 
about  4^  acres,  dividing  a  farm  of 
217  acres  into  two  portions,  one  of 
46  acres  with  the  buildings,  and 
the  other  of  167  acres.  The  farm 
is  in  the  to^vn  of  German  Flats, 
Herkimer  County.  All  the  wit- 
nesses called  by  the  landowner  to 
prove  damages  lived  in  the  vicinity 
of  the  farm,  knew  its  location,  were 
familiar  with  the  community,  and 
were  acquainted  with  such  of  the 
surroundings  as  tend  to  fix  and  es- 
tablish the  market  value  of  real 
estate.  They  were  either  farmers 
or  business  men,  and  disclosed  that 
they  had  as  much  information  on 
the  subject  as  any  members  of  the 
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community  would  be  likely  to 
have.  To  most  of  them  were  pro- 
pounded, over  petitioner's  objec- 
tion, the  questions :  ''  What  is  the 
fair  market  value  of  the  farm  in 
question?"  and,  "What  will  this 
farm  be  worth  with  this  proposed 
railroad  in  operation?"  One  wit- 
ness was  allowed,  over  petition- 
er's objection,  to  state  the  separate 
items  on  which  he  based  his  esti- 
mate of  tlie  value  of  the  farm  be- 
fore and  after  the  construction  of 
the  road. 

C.  /.  Palmer^  for  applt. 
Joseph  /.  Duddleston^  Jr.^  for 
respt. 

Held.  That  the  landowner  is  en- 
titled, in  a  case  like  the  present,  to 
the  market  value  ot  the  land  taken 
and  to  the  depreciation  which  oc- 
curs, by  the  location  and  construc- 
tion of  the  railroad,  to  the  rest  of 
his  property.    The  questions  asked 
of  the  witnesses  were  properly  al-  | 
lowed.     13   Barb.,  169;  10  How.,  | 
290;    17   Wend.,    670;   56   Barb.,  ' 
456;  15  Hun,  63;  24  id.,  199;  16 
W.  Dig.,  161. 

It  was  not  conipetent  to  prove, 
separately,  the  damages  arising 
from  each  cause  of  depreciation. 
It  is  to  be  presumed  that  the  ob- 
jectionable evidence  had  weight 
with  the  commissioners. 

The  report  should  be  set  aside 
and  another  appraisal  made  by 
new  commissioners. 

Opinion  by  Barker,  J.  ;  Smith, 
P.  J,y  and  Hardin,  /.,  concur. 


RAILROADS.      NEGLIGENCE. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

Jennie  C.  Bell,  admrx.,  apvU.,  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
respt. 

Decided  April,  1883. 

Under  the  Railroad  Act  of  1850,  a  railroad 
which  lays  its  track  through  a  public  street 
is  bound  to  restore  the  street  to  it^  former 
condition,  and  is  guilty  of  negligence  in 
leaving  its  rails  projecting  above  the  com- 
mon level  of  the  street. 

The  public  have  the  right  to  count  on 
compliance  by  a  railroad  company  with 
a  city  ordinance  forbidding  the  escape  of 
steam  from  locomotives  to  the  annoyancee 
of  teams  and  foot  passengers. 

It  is  for  the  jury  to  say  whether  deceased  was 
guilty  of  contributory  negligence  in  not 
leaping  from  his  wagon  immediately  upon 
the  approach  of  danger  without  making 
any  effort  to  save  the  team  in  his  charge. 

Appeal  from  judgment  of  non- 
salt  at  Special  Term,  and  from 
order  refusing  new  trial. 

Action  for  damages  resulting 
from  the  death  of  plaintiff's  intes- 
tate and  husband  by  collision  with 
defendant's  train,  which  was  mov- 
ing through  Washington  street,  in 
Syracuse.  The  collision  occurred 
in  a  busy  part  of  the  city.  De- 
fendant maintains  two  tracks  along 
the  street,  the  north  rail  of  the 
north  track  being  ten  feet  from  the 
curb-stone,  and  the  sidewalk 
being  six  feet  wide.  The  tracks 
are  not  planked  where  the  collision 
occurred,  and  the  rails  are  4^ 
Inches  above  the  common  surface 
of  the  street.  The  space  between 
the  north  rail  and  the  curbstone  is 
smoothly  paved.  Deceased  was 
employed  as  driver  of  a  team  at- 
tached  to  an  ice  wagon,  and  he 
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had  driven  close  to  the  curbstone 
in  order  to  deliver  ice  at  a  hotel. 
While  he  was  there  in  his  seat,  in 
charge  of  the  team,  the  train  came 
along,  the  horses  became  fright- 
ened and  unmanageable,  and  the 
wagon  was  backed  against  the 
train,  and  deceased  was  killed. 
The  evidence  tended  to  prove  that 
the  horses  were  frightened  by  the 
escape  of  steam  from  the  locomo- 
tive, in  violation  of  a  city  ordin- 
ance. The  horses  were  more  or 
less  accustomed  to  the  cars,  and 
did  not  become  altogether  unman- 
ageable upon  such  occasions. 

E,  D,  Crosby,  for  applt. 

Brown  &  Oarfield^  for  respt. 

Held,  That  the  company  was 
guilty  of  a  breach  of  duty  in  not 
restoring  the  street  to  its  former 
state  or  repairing  it  so  as  not  un- 
necessarily to  impair  its  usefulness. 
Railroad  Act,  1850,  §28;  25  Wend., 
462  ;  80  N.  Y.,  212;  58  id.,  153;  50 
id.,  203  ;  1  Daly,  148  ;  52  How.,  49  ; 
8  Allen,  560 ;  1  Add.  on  Torts,  207. 

That  deceased  had  a  right  to 
count  on  the  observance  of  the  or- 
dinance. The  company  is  to  be 
held  to  the  exercise  of  great  care 
and  caution.  58  N.  Y,  459 ;  88 
id.,  20.  It  was  a  question  for  the 
jury  whether  the  ordinance  was 
violated. 

The  question  of  contributory 
negligence  was,  under  the  circum- 
stances, for  the  jury. 

Judgment  and  order  reversed 
and  new  rnal  granted,  costs  to 
abide  event. 

Opinion  by  Barker,  J.  ;  Smith, 
P.  /.,  and  Har dirty  /.,  concur. 


ASSUMPSIT. 

N.  Y.  Supreme:  Court.    General 
Term.     Fourth  Dept. 

Josephine  Sahler,  respt,,  v.  Jen- 
nie   L.    Williams    et    al.,    exrs., 
i  applts. 

I      Decided  April,  1883. 

An  action  for  money  had  and  received  is  an 
equitable  action,  and  the  cause  of  action 
and  the  defence  are  both  governed  by  the 
true  equity  and  conscience  of  the  case. 

Appeal  from  judgment  on  ref- 
eree's report.  * 

Action  to  recover  $3,000  alleged 
to  have  been  received  by  defend- 
ant's testator,  Frank  Williams, 
for  plaintiff's  use.  In  August,  1876, 
said  Williams  agreed  to  lend  plain- 
tiff $7,000  upon  her  notes,  secured 
by  chattel  mortgage.  Plaintiff  gave 
said  Williams  her  notes,  one  for 
$250,  payable  15  days  after  date, 
the  other  for  $6,750,  payable  3 
months  from  date,  with  a  provis- 
ion that  if  the  first  note  was  not 
paid  at  maturity  both  should  be 
due  and  payable  immediately. 
The  papers  were  not  delivered  un- 
til September  13,  on  which  day  the 
mortgage  was  filed.  Williams  drew, 
to  plaintiff's  order,  hi^  check  for 
$7,000  on  the  banking  house  of 
which  he  was  a  member.  Plain- 
tiff received  the  check  and  drew 
the  money,  which  she  at  once  de- 
livered to  Bogart,  her  brother-in- 
law  and  a  friend  of  Williams,  and 
the  identical  money  was  on  the 
same  day  re-deposited  by  Bogart 
in  the  bank  to  his  credit ;  Bogart 
drawing  his  own  check  for  the  like 
sum  and  delivering  it  to  Williams. 
There  were  no  further  interviews 
or  negotiations  between  the  par- 
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ties  np  to  October  20  following. 
On  October  13  .Williams  sold 
the  property  under  the  chattel 
mortgage,  Bogart  baying  it  for 
and  in  the  name  of  Williams 
at  $5,000.  The  evidence  tends 
to  show  and  the  referee  finds 
that  the  property  was  worth  $14,- 
000.  It  was  removed  to  New  York 
and  stored  on  Bogart' s  premises, 
and  on  October  20  plaintiff  received 
$4,000  from  Williams  The  referee 
found  that  there  was  due  to  plain- 
tiff $3,000  and  interest,  for  which 
judgment  was  entered,  with  costs. 
Plaintiff  claimed,  and  the  referee 
adopted  the  view,  that  the  $7,000 
was  taken  by  Bogart  as  her  trus- 
tee; that  Bogart  delivered  the 
same  to  Williams  without  her  con- 
sent and  without  consideration  ; 
that  Williams  had  full  knowl- 
edge of  the  facts,  and  that  the 
$4,(XK)  was  paid  back  to  plaintiff 
as  a  part  and  on  account  of  the 
$7,000.    There  is  no  claim  of  fraud. 

Samuel  Hand^  for  applt. 

W,  H.  Adams ^  for  respt. 

Held^  That  all  the  dealings  be- 
tween the  parties  were  a  part  of 
the  original  transaction  in  which 
plaintiff  became  indebted  to  Wil- 
liams for  $7,000.  Williams'  repre- 
sentative's should  be  charged  with 
that  sum  which  he  received  from 
Bogart  and  with  $5,000  realized 
from  the  sale,  and  they  should 
be  credited  with  $7,000  originally 
loaned  and  with  $4,000  paid  to 
plaintiff  October  20,  leaving  a  bal- 
ance in  plaintiff's  favor  of  $1,000, 
with  interest.  This  is  an  equitable 
action,  and  every  equitable  defence 
is  available.  11  Barb.,  551 ;  13 
Wend.,  488 ;  4  Johns.,  240  ;  3  Bl. 
Vol.  17.— No.  4a. 


Com.,  162  ;  2  Burr.,  1010  ;  40  N. 
Y.,  404;  66  id.,  625. 

Judgment  reversed  and  new  trial 
granted  before  another  referee, 
costs  to  abide  event. 

Opinion  by  Barker^  J,;  Hardin^ 
/.,  concurs;  Smithy  P.  /.,  takes 
no  part. 


FR A  UDULENT     CON  VE Y- 
ANCE.     EVIDENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Second  Dept. 

Warren  Smith,  applt, j  v.  Israel 
Smith  et  al.,  respts. 

Decided  May,  1883. 

In  an  action  broughtby  a  judgment  creditor 
to  set  aside  a  transfer  of  certain  lands  made 
in  1879  by  defendant  to  his  daughter  and 
by  her  to  defendant's  wife,  it  appeared  that 
a  certain  farm  purchased  by  the  wife's 
money  exclusively  was  sold  in  1873  and  a 
part  of  the  premises  in  suit  purchased  by 
the  proceeds.  Tlie  wife  supposed  that  the 
first  farm  stood  in  her  name  until  its  sale, 
and  when  she  discovered  that  the  premises 
in  suit  stood  in  her  husband's  name  she  in- 
sisted that  they  should  be  conveyed  to  her, 
which  was  done.  The  woodland  in  con- 
troversy was  conveyed  by  defendant  to  his 
daughter  in  payment  of  a  loan,  and  the 
daughter  immediately  transferred  it  to  her 
mother,  taking  her  mother's  notes  therefor 
to  the  amount  of  the  loan.  The  judgment, 
recovered  in  the  same  year,  but  some  months 
after  the  transfer,  was  on  a  note  given  in 
1875  for  $800.  The  land  was  worth  about 
$6,000.  Reld,  That  the  judgment  of  the 
Special  Term  in  favor  of  the  defendant  was 
right. 

That  the  fact  that  the  consideration  clauses 
in  the  deeds  from  father  to  daughter  and 
from  daughter  to  mother,  respectively,  ran, 
"  In  consideration  of  natural  love  and  affec- 
tion, and  the  sum  of  one  dollar,"  did  not 
preclude  defendant  from  parol  proof  of  the 
actual  consideration. 

Appeal  from  a  judgment  of  the 
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Special  Term  in  favor  of  defend- 
ant, without  costs. 

Action  brought  to  set  aside 
certain  conveyances  of  real  estate 
made  in  Ft^bruary,  1879,  by  de- 
fendant to  his  daughter  and  by 
her  to  defendant's  wife. 

It  appeared  that  the  B.  farm  was 
purchased  in  1853  with  the  mone^ 
exclusively  of  defendant's  wife 
and  that  she  supposed  that  the 
title  thereto  was  taken  in  herjname 
until  it  was  sold  in  1873.  The  G. 
farm,  a  part  of  the  land  in  contro- 
versy, was  purchased  in  1873  with 
the  money  realized  from  this  sale. 
When  his  wife  discovered  that  de- 
fendant was  named  as  grantee,  she 
insisted  that  it  should  be  conveyed 
to  her,  and  this  was  done.  It  did 
not  appear  that  any  of  the  defend- 
ant's money  was  contributed  to- 
wards the  purchase.  The  wood- 
land in  controversy  was  conveyed 
by  defendant  to  his  daughter  in 
payment  of  a  loan  made  by  her  to 
her  father.  The  value  of  it  was 
about  equivalent  to  the  amount 
loaned. 

The  consideration  clauses  in  the 
deeds  from  defendant  to  his  daugh- 
ter and  from  her  to  her  mother 
ran  :  "In  consideration  of  natural 
love  and  affection  and  the  sum  of 
one  dollar,"  respectively. 

Defendant  borrowed  $800  from 
plaintiff  in  1875,  and  plaintiff  re- 
covered judgment  therefor  in  Au- 
gust, 1879. 

Downing  &  Stanhrough^  for 
applt. 

H.  (7.  Plait,  for  respt. 

Held,  That  the  equitable  title  to 
the  G.  farm  was  always  in  defend- 
ant's  wife.     There  was  nothing  in 


her  conduct  censurable,  inasmuch 
as  she  insisted .  on  appearing  as 
grantee  when  she  discovered  that 
her  husband  had  inserted  his  own 
name  in  the  deed. 

That  defendant  had  the  right  to 
prefer  his  daughter  to  other  cred- 
itors, and  therefore  the  woodland 
conveyance  to  her  should  stand. 
The  fact  that  the  daughter  imme- 
diately transferred  this  plot  to  her 
mother  is  explained  by  the  fact 
that  she  received  her  mother's 
notes  for  this  plot  to  the  amount 
of  her  loans. 

Also  held,  That  the  defendants 
were  not  precluded  by  the  consid- 
eration clauses  from  giving  parol 
proof  as  to  the  actual  considera- 
tion. 

Judgment  affirmed,  with  costs. 

Opinion  by  Pra^i, /.;  Barnard. 
P.  J.,  concurs. 


SURETY.       VARIATION    OF 
TERMS.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Julius  N.  Petty  et  al.,  applts,, 
v.  Esther  A.  Sherwood  et  al., 
respts. 

Decided  May,  1883. 

Defendant  executed  a  mortgage  to  plaintiffs. 
She  was  not  their  debtor,  but  gave  evi- 
dence to  show  that  the  same  was  made  as 
security  for  the  debt  of  her  husband  under 
an  arrangement  that  plaintiffs  were  to  pur- 
chase certain  stocks  for  him  and  pay  hi? 
debt  to  them  by  the  profits  of  the  transac- 
tion. Without  obtaining  a  distinct  declar- 
ation from  defendant  as  to  the  conditions 
and  extent  of  her  suretyship,  plaintiffs  al- 
lowed her  husband  to  speculate  on  the  secu- 
rity of  the  mortgage.  It  appeared  that  the 
first  purchase  was  sufficient  to  pay  the 
debt,  but  subsequent  speculations  by  the 
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hasband  brought  him  into  plaintiffs'  debt 
$5,000.  In  an  action  for  foreclosure, 
Ileld,  That  plaintiffs  must  prove  defend- 
ant's liability,  and  that  this  was  not  done 
bj'  producing  the  bond  and  mortgage  ;  tb^t 
as  it  was  conceded  that  defendant's  en- 
gagement was  that  of  a  surety,  to  hold  her 
liable  the  terms  of  her  engagement  must  be 
established  ;  that  in  view  of  the  finding 
that  defendant  merely  agreed  to  become 
liable  for  a  limited  sum,  now  extinguished, 
it  does  not  avail  plaintiffs  to  show  that,  in 
good  faith  and  in  reliance  upon  the  mort- 
gage, they  allowed  the  husband  to  incur  a 
subsequent  indebtedness. 

Appeal  from  a  judgment  render- 
ed by  the  Special  Term  in  favor  of 
defendants. 

Action  to  foreclose  a   mortgage  | 
made  by  defendants.     The  prem-  ■ 
ises  are  and  were  at  the  time  of  the  ; 
execution  of  the  mortgage  the  in- 
dividual   property   of  Esther   A.  i 
Sherwood.     She  answered,  admit- 
ting  the  execution  of   the   mort-  , 
gage,  and  alleging   that  the  same  , 
was  given  by  her  as  security  for  the 
payment  of  an  indebtedness  then 
due  from  her  husband  to  plaintiffs  i 
of  $300,  and  also  to  enable  her  hus- 
band  to   purchase  100  shares  of  , 
Wabash    Railroad    stock,    which 
plaintiffs,  as  stockbrokers,  were  to 
purchase  on  account  of  her  hus- 
band, and  in  the  event  of  the  profit 
of    such  transaction    paying   said 
$300  said  mortgage  was  thereby  to 
become    paid.       Said    stock    was 
bought  and  sold  at  a  profit  exceed- 
ing $300. 

Without  obtaining  a  distinct  ' 
declaration  from  defendant  as  to 
the  conditions  and  extent  of  the 
suretyship,  plaintiffs  allowed  de-  , 
feiidanf  s  husband  to  speculate  on  | 
the  security  of  the  mortgage  until  i 
he  became  their  debtor  in  $5,000.  ' 


They  now  seek  to  apply  the  mort- 
gage. 

J.  Woolsey  Shepard  and  F,  F. 
Marhury^  for  applts. 

W.   J.   Stanford^  for    respts. 

J3eld^T!\\2it  to  recover  in  this  ac- 
tion the  losses  that  have  been  sus- 
tained plaintiffs  must  prove  de- 
fendant's liability.  That  this  is 
not  done  by  producing  the  bond 
and  mortgage.  When  they  re- 
ceived it  they  were  well  aware  that 
she  was  not  their  debtor,  but  sim- 
ply furnished  security  for  some 
engagement  of  her  husband.  That 
as  it  is  conceded  t  that  defendant's 
liability  was  that  of  a  surety, 
in  order  to  establish  the  same  the 
terms  of  her  engagement  must  be 
shown.  That,  on  the  facts  shown 
by  her  on  the  trial  and  believed 
by  the  trial  judge,  it  does  not  avail 
plaintiffs  to  show  that  in  good 
faith  and  in  reliance  upon  the  mort- 
gage they  allowed  her  husband  to 
incur  a  large  indebtedness.  That 
if  he  made  false  representations  as 
to  his  authority  to  pledge  his 
wife's  credit,  the  loss  must  fall 
upon  those  who  believed  them. 

Judgment  affirmed. 

Opinion  by  Pralt,  J.;  DyJcman, 
/.,  concurs. 


PRACTICE.      ARREST. 

N.  Y.  Supreme  Court.     General- 
Term.     Fourth  Dept. 

Francis      H.      Myers,     Sheriff, 
respt,  V.  James  A.  Becker,  applt. 

Decided  April,  1883. 

A  judgment  which  leaves  to  be  determined 
the  allowance  which  an  assignee  is  entitled 
to  have  deducted  from  the  gross  sum  which 
he  holds  under  a  fraudulent  assignment  is 
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not  final.  An  order  entered  on  the  report 
of  a  referee  appointed  to  find  the  amount 
of  such  allowance  amounts  to  a  final  judg- 
ment, and  a  precept  of  arrest  issued  on 
such  order  without  the  return  unsatisfied  of 
an  execution  against  the  assignee's  property 
is  unauthorized  and  void. 

Appeal  from  judgment  on  de- 
cision at  Special  Term,  in  an  ac- 
tion on  a  bail  bond  executed  by 
defendant  as  bail  to  secure  jail  lib- 
erties to  B. 

P.  and  H.  made  an  assignment 
for  benefit  of  creditors  to  B.  Cer- 
tain creditors  sued  in  this  court  to 
have  the  assignment  declared  void 
as  against  creditors,  and  for  an  ac- 
counting by  B.  The  action  was 
referred,  and  upon  the  referee's 
report  judgment  was  entered  and 
docketed  in  the  County  Clerk's 
oflSce,  declaring  the  assignment 
void  and  that  it  be  set  aside  as 
fraudulent ;  that  B.  account  for 
$3,000  worth  of  property  which 
had  come  to  his  hands  ;  that  he  be 
enjoined  from  disposing  of  the 
same,  and  that  a  receiver  be  ap- 
pointed ;  and  B.  was  directed  to 
pay  from  the  proceeds  of  the  prop- 
erty the  costs  and  disbursements 
of  the  action  and  plaintiff's  judg- 
ment and  to  pay  the  rest  into 
court.  A  receiver  was  accordingly 
appointed  by  order  at  Special 
Term,  duly  entered  in  the  County 
Clerk's  oflSce,  and  also  a  referee  to 
state  B/s  account  and  to  deter- 
mine the  costs  and  charges  allow- 
able to  him.  The  referee  made  a 
report,  which  was  not  filed,  but  is 
printed  in  the  case,  and  by  an  or- 
der of  Special  Term  it  was  con- 
firmed on  motion  of  plaintiff,  de- 
fendant's attorney  appearing  and 
being  heard  on  the  motion.     This 


order  was  approved  by  the  judge 
and  certified  by  the  clerk  and 
directed  to  be  entered  in  the  clerk's 
o^ce,  which  was  done.  After- 
wards an  order  was  entered  at 
Special  Term,  stating  that  B.  had 
refused  to  comply  with  the  order, 
and  directing  tliat  a  precept  issue 
to  commit  him  to  jail  until  he  did 
comply  therewith.  The  precept 
was  issued  to  the  sheriff  and  B. 
was  arrested,  and  he,  with  defend- 
ant, gave  the  bond  in  suit. 

Risley  &  Stoddart^  for  applt. 

CD.  Adams  ^  for  respt. 

Held,  That  the  judgment  was 
not  final,  as  it  left  to  be  determin- 
ed the  allowance  which  the  as- 
signee was  entitled  to  have  deduct- 
ed from  the  gross  sum  in  his 
hands.  The  order  entered  on  the 
referee's  report  of  account  dispos- 
ed of  that  question,  and  upon  its 
entry  amounted  to  a  final  judg- 
ment. The  clerk  could  have  at- 
tached to  the  interlocutory  judg- 
ment all  the  subsequent  orders, 
which  would  have  been  an  enrol- 
ment of  the  decree.  The  practice 
was  in  substantial  compliance  with 
§§  1212-1223,  Code  Civil  Proce- 
dure, which  are  similar  in  effect  to 
the  old  chancery  practice.  1  feurb. 
Ch.  Pr.  (2d  ed.),  341. 

Since  the  Code  final  judgment 
in  equity  may  be  docketed  and 
enforced  the  same  as  in  actions  at 
law.     63  N.  Y.,  252  ;  7  Hun,  208. 

Execution  against  the  receiver's 
property  must  be  returned  unsat- 
isfied before  he  may  be  imprisoned 
for  non-payment  of  the  moneys. 
69  N.  Y.,  536,  is  not  an  authority 
to  the  contrary. 

The  precept  was  unauthorized. 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


8fi 


becaase  the  order  on  which  it  was 
issued  was  not  properly  interlocu- 
tory. Every  direction  of  a  court 
made  in  an  action  is  an  order,  un- 
less contained  in  a  judgment.  Code 
Civil  Procedure,  §  767.  An  order 
is  a  decision  of  a  motion,  and  a 
judgment  is  a  decision  of  a  trial. 
2  Hun,  52 ;  Code  Civil  Procedure, 
§  1200. 

Sec.  4,  Ch.  8,  pt.  3,  tit.  13,  of 
Rev.  Stat.,  applies  only  to  the  en- 
forcement of  orders  strictly  inter- 
locutory. And  to  that  effect  are 
all  the  cases  cited  by  plain tiflF.  3 
Paige,  38  ;  4  id.,  282  ;  10  id.,  287  ; 
21  Hun,  288;  69  JN.  Y.,  536. 

The  process  was  unauthorized 
and  void. 

Judgment  reversed  and  judg- 
ment ordered  for  defendant,  with 
costs  of  trial  and  of  this  appeal. 

Opinion  by  Barker,  J, ;  Smith, 
P.  /.,  SLXid'Hardm,  J.,  concur. 


COxMMISSION.  IRREGULARI- 
TY. N.Y.  DISTRICT  COURTS. 

N.  Y.  Common  Pj.eas.     General 
Term. 
Thomas  O.  Denny,  applL,  v.  Jo- 
seph H.  Horton,  respt. 

Decided  March  15,  1883. 

A  commission  was  issued  in  the  District  Court 
for  the  examination  of  one  Frank  C.  Fox, 
and  his  deposition  was  taken  thereunder, 
but  in  the  affidavit  upon  which  the  com- 
mission was  based  he  was  erroneously  named 
George  C.  Fox.  The  commission  was  dated 
twenty-one  days  after  issue  joined,  and  was 
tested  in  the  name  of  the  justice  of  the  dis- 
trict in  which  it  \^as  issued  and  was  signed 
by  another  justice  acting  in  said  district  in 
bis  absence.  It  did  not  appear  whether  or 
not  it  was  issued  on  an  order.  Upon  the 
trial  before  the  justice  in  whose  name  the 
commission  was  tested,  and  after  plaintiff 


had  rested,  defendant  offered  said  deposi- 
tion in  evidence,  to  which  plaintiff  objected 
on  the  ground  of  said  irregularity.  Hdd, 
That  said  objection  was  too  late. 

Appeal  from  judgment  of  Dis- 
trict Court  of  New  York  City. 

A  commission  was  issued  upon 
the  application  of  defendant  for 
the  examination  of  one  Frank  C. 
Fox,  and  the  deposition  of  the  per- 
son so  named  was  thereafter  taken. 
In  the  aflBdavit  upon  which  the 
commission  was  granted  he  was 
erroneously  named  George  C.  Fox. 

It  does  not  appear  by  the  return 
whether  or  not  any  order  was  made 
by  the  Justice  for  the  granting  of 
the  commission.  The  commission 
upon  its  face  was  tested  in  the 
name  of  William  H.  Kelly,  Jus- 
tice of  the  District  Court  for  the 
Sixth  Judicial  District,  and  it  was 
signed  by  James  R.  Angell,  Jus- 
tice of  the  Tenth  Judicial  district, 
acting  in  the  absence  of  Justice 
Kelly;  it  bears  date  23d  of  March. 
Issue  was  joined  on  the  2d  of 
March  and  the  trial  set  down  for 
an  adjourned  day,  so  that  the  com- 
mission could  not  have  been  grant- 
ed under  the  statute  without  six 
days'  written  notice  of  the  appli- 
cation having  been  served  upon 
plaintiff. 

Upon  the  adjourned  day  plain- 
tiff went  to  trial,  before  Justice 
Kelly,  and  having  examined  his 
own  witnesses  and  rested,  defend- 
ant, to  establish  his  defence,  un- 
dertook to  read  the  deposition. 
Plaintiff  objected  thereto  on  the 
ground  of  the  variance  between 
the  affidavit  and  the  order.  The 
deposition  was  allowed  to  be  read 
and  plaintiff  excepted. 
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J".  0.  Clark,  for  applt. 

M.  R,  Lawrence,  for  respt. 

Held,  That  it  was  too  late  for 
plaintiff  to  take  said  objection  at 
trial.  The  fact  that  in  the  affida- 
vit upon  which  the  commission 
was  granted  the  witness  was  nam 
ed  George  C.  Fox  showed  simply 
that  there  was  an  irregularity  be- 
tween the  application  as  made  and 
the  commission  as  issued  and  exe- 
cuted. Plaintiff  must  have  been 
advised  that  an  application  would 
be  made  for  it,  and  that  after  it 
was  executed  it  would,  in  con- 
formity witli  the  statute,  be  trans- 
mitted to  the  Justice  and  remain 
on  file  with  him  until  the  trial. 
Code  Civ.  Proc,  §2985.  He  had 
the  opportunity,  therefore,  before 
the  time  of  trial,  of  examining  it 
and  of  moving  to  suppress  it  for 
any  irregularity  that  called  for  such 
a  remedy.  In  addition  to  this,  the 
interrogatories  have,  by  the  stat- 
ute, to  be  settled  by  the  justice,  of 
which  we  may  assume  plaintiff 
had  notice  and  knew,  or  could 
have  known,  if  he  attended  upon 
the  settlement,  that  they  were  for 
the  examination,  not  of  George  C. 
Fox,  as  in  the  affidavit,  but  of 
Frank  C.  Fox;  and  it  was  incum- 
bent upon  him  then  to  raise  the 
objection,  as  the  defendant  could 
then,  before  the  commission  was 
issued,  have  removed  the  objection 
by  making  his  application  upon 
the  proper  affidavit.  If  plaintiff 
was  not  present  at  the  granting  of 
the  application  and  settlement 
of  the  interrogatories,  and  there- 
fore ignorant  of  the  irregularity, 
he  could,  after  the  return  and  filing 
of  the  commission   with   the  Jus- 


tice, have  applied  with  reasonable 
diligence  to  suppress  the  deposi- 
tion, and  it  was  too  late  to  do  so 
at  the  adjourned  day  when  the 
6ause  was  called  on  for  trial.  20 
Johns.,  362. 
I  The  irregularity  was  not  before 
the  Court  on  the  trial ;  nor  was 
the  justice  who  granted  the  com- 
mission. The  objection,  therefore, 
to  this  defect  or  irregularity  in  the 
issuing  of  the  commission  was  in 
no  way  before  the  Court  upon  the 
trial,  and  the  Justice  having  only 
before  him  a  commission  granted 
by  a  Justice  who,  at  the  time,  was 
presiding  in  his  place,  and  which 
was  duly  executed  as  provided 
for  in  the  commission,  was  right 
in  allowing  it  to  be  read,  and  it 
would  have  been  error  for  him  to 
have  excluded  it. 

Judgment  affirmed. 

Opinion  by  Daly,  Ch.  J,;  Van 
Brunt,  /.,  concurred  in  the  result, 
holding  that  plaintiff  should  have 
moved  at  least  at  the  opening  of 
the  trial  to  have  suppressed  the 
commission  and  not  have  waited 
until  the  trial  had  so  far  progress- 
ed that  defendant  could  not  rem- 
edy the  defect. 


SUPPLEMENTARY  PRO- 
CEEDINGS. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

Jost  Miller,  Jr.,  et  al,  applts,^ 
V.  Thomas  H.  Lyons  et  al., 
impld.,  respls. 

Decided  April,  1883. 

Where,   in   supplementary  proceedings,   the 
judgment  creditors   apply    to  have  sur- 
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plus  moneys  remaining  in  the  county 
and  city  treasurers'  hands  after  the  sale 
of  the  judgment  debtors'  real  estate  for 
taxes  applied  on  their  judgment,  and  said 
surplus  is  claimed  by  the  holders  of  mort- 
gages on  said  real  estate  who  have  notified 
the  treasurers  of  their  claim,  Heldy  That  the 
alleged  riacht  of  the  judgment  debtor  to  the 
surplus  Ls  '*  substantially  disputed  "  within 
the  meaning  of  §  2447  of  the  Code. 

Appeal  from  order  denying  cer-  i 
tain  motions  made  in  supplement-  ! 
ary  proceedings. 

In  supplementary  proceedings  | 
upon  a  judgment  against  defendant 
Lyons,  plaintiffs  applied,  under  §  j 
2447  of  the  Code,  for  orders  re-  . 
quiring  the  county  treasurer  and 
the  city  treasurer  and  tax  receiver 
to  pay  to  the  sheriff  certain  sur- 
plus moneys  in  their  hands,  aris- 
ing from  the  sale  of  Lyons'  real 
estate  for  taxes,  to  apply  on  plain- 
tiffs' judgment.  The  lands  sold 
were  subject  to  certain  mortgages 
prior  to  plaintiffs'  judgment.  The 
amount  due  on  the  mortgages 
largely  exceeds  the  value  of  the 
lands,  and  the  holders  of  the  mort- 
gages claim  title  to  the  surplus 
and  have  served  notice  on  the 
treasurers  to  that  effect. 

Homer  Weston,  for  applts. 

I,  N.  Ames,  for  respt. 

Helds  That,  without  passing  on 
the  merits  of  the  questions  raised 
on  the  motions,  vre  think  the  al- 
lej^ed  right  of  the  judgment  debtor 
to  the  surplus  was  "substantially 
disputed  "  within  the  meaning  of 
the  section,  and  the  issue  thus 
made  could  only  be  adjudicated 
in  an  action  to  which  the  claimants 
shall  be  made  parties. 

Order  affirmed,  with  $10  costs 
and  disbursements. 


Opinion  by  Smith,  P.  /.  /  Har- 
din and  Barker  JJ.,  concur. 


DIVORCE.     SEPARATION. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Mary  J.  Desbrough,  respt.,  v. 
George  Desbrough,  appU. 

Decided  April,  1883. 

When  there  is  no  probability  that  the  wife 
will  succeed  in  her  suit,  the  Court  will  not 
direct  an  advance,  either  for  alimony  or 
expenses. 

An  agreement  for  separation  is  valid  when 
madem  view  of  immediate  separation,  or 
when  separation  has  actually  taken   place. 

Where  a  wife  voluntarily  left  her  husband 
for  a  consideration  and  continues  to  live 
apart  from  him  and  does  not  propose  to 
return,  the  facts  are  a  complete  answer  to 
a  charge  of  abandonment  by  the  husband. 

Appeal  from  order  of  Special 
Term,  granting  plaintiff  an  allow- 
ance for  expenses  in    this  action. 

Action  for  divorce  from  bed 
and  board  on  the  ground  of 
abandonment.  Tlie  parties  were 
married  in  Sept.,  1848.  In  March, 
1865,  plaintiff  voluntarily  left  de- 
fendant's house  and  went  to  re- 
side with  her  parents,  in  pursu- 
ance of  an  agreement  of  separa- 
tion, taking  with  her  certain  per- 
sonal property  furnished  by  de- 
fendant, in  pursuance  of  the  agree- 
ment ;  in  consideration  of  which 
she  agreed  to  live  separate  and 
apart  from  defendant,  and  that 
she  would  not  contract  any  debts 
on  his  account,  or  trouble  or  mo- 
lest him  or  make  him  liable  for 
her  support  and  maintenance  in 
any  manner  or  form  during  her 
natural  life.      She    has  continued 
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ro  live  separate  and  apart  from 
him  ever  since,  and  it  does  not 
appear  that  she  has  offered  to 
return  to  him,  or  asked  him  to 
receive  her  as  his  wife. 

Spriggs^  Mathews  <fe  Spriggs, 
for  applt. 

Morgan  &  Bronner,  for  respt. 

Held,  That  where  there  is  no 
probability  that  the  wife  will  suc- 
ceed in  her  action  for  divorce,  the 
Court  will  not  direct  an  advance, 
either  for  alimony  pendente  lite 
or  for  expenses.  2  Barb.  Ch., 
146. 

An  agreement  for  separation  is 
valid  when  made  in  view  of  im- 
mediate separation,  or  when  sep- 
aration has  actually  taken  place. 
8  Johns.,  73;  2  Wend.,  422. 

But  aside  from  the  agreement, 
the  facts  are  a  complete  answer 
to  the  charge  of  abandonment. 

Order  reversed  and  motion  de- 
nied, without  costs. 

Opinion  by  Smith,  P.  J.;  Har- 
din and  Barker,  J  J.,  concur. 


UNSEALED   DEED.     MISDE- 
SCRIPTION. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

CuUen  P.  Grandin,  applt,,  v. 
Juan  R.  M.  Hernandez,  exr.,  et  al., 
respts. 

Decided  March  20,  1883. 

An  instrument  in  the  form  of  a  deed  and  con- 
taining a  covenant  for  further  assurance, 
but  without  a  seal,  is  inoperative  as  a  con- 
veyance of  the  fee,  but  creates  in  the  person 
named  as  grantee  an  equitable  interest  in 
the  property  described,  which  entitles  him 
to  require  the  completion  of  the  title  by 
the  addition  of  a  seal  or  the  execution  of  a 
further  conveyance,  and  makes  him  and 


his  j^rantees  necessary  parties  to  an  action 
to  foreclose  a  mortgage  on  the  property. 
Such  an  instrument  may  be  properly  re- 
corded, and  is  constructive  notice  of  the 
rights  of  the  person  named  as  grantee. 
In  construing  a  deed  all  the  references  to  the 
location  and  description  of  the  land  in- 
tended to  be  conveyed  must  be  considered, 
and,  consequently,  a  deed  containing  a  mis- 
description of  the  property  is  rendered 
certain  by  a  reference  in  it  to  a  prior  re- 
corded deed  as  conveying  the  same  prop- 
perty  and  in  which  the  property  is  correct- 
ly described. 

Appeal  from  a  judgment  re- 
covered on  trial  at  Special  Term. 

This  action  was  brought  to  re- 
deem certain  premises  which  had 
been  sold  under  foreclosure  of  a 
mortgage  made  by  one  H.  in  1869 
to  defendant  M.  In  1876  H.  deeded 
the  property  in  question  to  McA., 
who  executed  and  delivered  to 
one  D.  a  paper,  purporting  to  be 
a  deed  of  the  same  premises,  con- 
taining a  covenant  for  further 
assurance,but  being  without  a  seal. 
This  instrument  was  subsequently 
recorded. 

In  1877  D.  executed  and  de- 
livered to  plaintiff  a  deed  describ- 
ing the  property  conveyed  as  being 
situated  between  Sixth  and  Seventh 
avenues,  but  referring  to  it  as  "  the 
same  property  conveyed  to  D.  by 
McA.  by  deed,  bearing  date  the 
day  of  January,  1877,  and 
recorded  in  the  office  of  the  Regis- 
ter of  the  City  and  County  of  New 
York  on  the  20th  day  of  January, 
1877,  in  Liber  1408  of  Conveyances, 
page  ,"  which  was  the  prop- 

erty in  question,  and  was,  in  fact, 
situated  between  Fifth  and  Sixth 
avenues.  This  deed  was  also  duly 
recorded. 

In   April,    1877,    the    defendant 
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M.  commenced  an  action  to  fore- 
close  the  mortgage  on  the  prem- 
ises and  procured  their  sale  under 
foreclosure,  but  omitied  to  make 
plaintiflf  a  party,  who,  therefore, 
brought  this  action  to  redeem  the 
premises  from  the  lien  and  opera- 
tion of  the  mortgage.  The  Court, 
at  Special  Term,  dismissed  the 
complaint. 

John  L,  Logan^  for  applt. 

Geo.  H,  Foster  and  A,C,  Brown^ 
for  respts. 

Held^  That  the  instrument  exe- 
cuted and  delivered  by  McA.  to 
D.  was  inoperative  as  a  convey- 
ance of  the  fee  on  account  of  the 
want  of  a  seal,  2  R.  S.,  6th  ed., 
1119,  §  158,  but  it  did  create  in  D. 
an  equitable  interest  in  the  land 
that  entitled  him  to  require  the 
completion  of  the  title  by  the 
addition  of  a  seal  or  by  the  exe- 
cution of  a  further  conveyance  for 
that  purpose,  20  Johns.,  659;  7 
Hun,  623 ;  and  since  it  vested  D. 
with  an  equitable  interest  in  the 
property  it  could  be  lawfully  re- 
corded, 2  R.  S.,  6th  ed.,  1151,  §  72  ; 
and,  having  been  so  recorded,  it 
was  constructive  notice  to  the 
party  instituting  the  foreclosure 
of  D.'s  interest  in  the  property. 

That  by  the  instrument  exe- 
cuted and  delivered  by  D.  to 
plaintiflf  the  latter  acquired  an 
interest  in  the  property  sought  to 
be  foreclosed  sufficient  to  render 
him  a  necessary  party  to  the  ac- 
tion of  foreclosure,  inasmuch  as, 
although  such  instrument  misde- 
scribed  the  property  conveyed,  yet 
the  description  was  corrected  by 
the  reference  to  the  prior  deed, 
since,  in  construing  a  deed,  all  the 
Vol.  17.— No.  4b. 


references  to  the  location  and  de- 
scription of  the  land  intended  to 
be  conveyed  are  required  to  be 
considered,  and  defendants  were 
chargeable  with  notice  of  plain- 
tiflf a  rights  under  these  instru- 
ments; and,  as  the  plaintiflf  s  in- 
terest was  not  extinguished  by  the 
foreclosure  and  sale,  he  still  re- 
mained vested  with  it  and  was 
entitled  to  redeem  the  premises. 
47  Barb.,  92. 

Judgment  reversed  and  new 
trial  ordered. 

Opinion  by  Daniels^  J.;  Davis^ 
P.  /.,  and  Brady ^  /.,  concur. 

ATTACHMENT.     ESTOPPEL. 

N.  Y.  Common  Pleas.    General 
Term. 

Harvey  S.  Almy  et  al.,  ap^Z^^., 
v.  Horace  K.  Thurber  et  al.,  respts. 

Decided  March  15,  1883. 

The  certificate  given  by  one  possessing  prop- 
erty of  a  non  resident  debtor  against  whom 
an  attachment  has  been  issued  is  prima 
facie  evidence  against  the  party  giving  it  in 
an  action  brought  against  him  by  the  sheriff 
or  the  attaching  creditor  to  recover  such 
property  ;  but  such  party  is  not  thereby 
estopped,  in  an  action  brought  on  the  faith 
of  it,  from  showing  that  he  was  honestly 
mistaken  in  giving  such  certificate. 

Appeal  by  plaintiffs  from  judg- 
ment on  verdict  in  their  favor  for 
$120.95  and  costs,  and  from  order 
denying  motion  for  new  trial. 

The  action  was  brought  by 
Almy  &  Co.,  joined  with  Bo  we, 
Sheriflf  of  the  City  and  County  of 
New  York,  as  plaintiflFs,  pursuant 
to  Section  677  of  the  Code  of  Civil 
Procedure,  to  recover  from  H.  K. 
&P.  B.  Thurber  &  Co.  property  in 
their  possession,  attached  by  the 
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SheriflF,  in  an  action  by  his  co- 
plaintiflFs  against  John  Gourard  & 
Co.,  of  Curacoa.  The  attachment 
against  the  latter  as  non-residents 
was  served  upon  said  defendants, 
Thurber  &  Co.,  on  May  10,  1881, 
and  a  certificate  as  to  property  or 
moneys  in  their  hands  belonging 
to  the  debtors,  J.  Gourard  &  Co., 
was  demanded  from  them,  pursu- 
ant to  Section  650  of  the  Code. 
On  May  28,  1881,  they  delivered 
to  the  sheriff  the  following  state- 
ment : 

New  York,  May  28,  1881. 

Messrs.   John  Gourard  &  Co.,  Curacoa,  to  H. 

K.  &  F.  B.  Thurber  «&  Co.,  Dr.,  importers 

and  wholesale  grocers,  West    Broadway, 

Reade  and  Hudson  streets.  P.  O.  box  3895 : 

Cr.,  April  26,  by  cash $2,003  68 

Dr.,  May  10,  to  cash,  20 

May  13,  to  mdse.,  $1,882  48—  1,882  68 


$120  95 
(Signed)  11.  K.  &  F.  B.  Thurber  &  Co. 

This  action  was  brought  to  re- 
cover $2,003.63,  as  the  cash  certi- 
fied to  be  on  hand  to  the  credit  of 
the  debtors,  John  Gourard  &  Co., 
on  May  10,  1881,  when  the  attach- 
ment was  levied.  It  was  shown  on 
the  trial  that  on  May  10,  1881, 
there  was  but  $120.95  in  the  hands 
of  defendants,  Thurber  &  Co.,  to 
the  credit  of  the  debtors,  J.  Gou- 
rard &  Co.,  the  merchandise 
charged  at  $1,882.48  having  been 
sold  and  delivered  to  the  debtors 
by  defendants  some  time  prior  to 
that  date.  PlaintiflFs  claimed  that 
defendants  were  estopped  from 
showing  those  facts  by  their  state- 
ment delivered  to  the  sheriff,  in 
which  the  merchandise  was  charg- 
ed on  May  13,  1881,  because  on 
receipt   of    such    statement     the 


sheriff,  relying  thereon,  made  no 
further  effort  to  find  property  sub- 
ject to  the  attachment. 

The  court  left  it  to  the  jury  to 
say  if  the  certificate  was  given  for 
the  purpose  of  certifying  they  had 
$120.95  in  their  hands  at  the  time 
of  the  levy.  The  jury  found  for 
the  plaintiffs,  $120.95,  and  plain- 
tiffs appealed. 

H^  Z).  ffoichkiss,  for  applts. 

More^  Aplington  &  More,  for 
respts. 

Held,  That  defendants  were  not 
estopped  from  showing  such  error 
in  an  action  brought  on  the  faith 
of  their  statement.  The  certificate 
required  of  a  person  who  has 
property  of  the  attachment  debtor, 
or  is  indebted  to  him,  by  Section 
650,  is  evidently  intended  as  the 
basis  of  an  action  under  Sections 
655  and  667  against  such  person 
by  the  sheriff  or  the  plaintiff  in 
the  attachment.  By  Section  651  it 
is  provided  that  if  such  person  re- 
fuses to  give  the  certificate,  or 
gives  a  false  or  insufficient  certifi- 
cate, he  may  be  required  to  sub- 
mit to  an  examination  under  oath 
concerning  the  same.  A  certifi- 
cate voluntarily  given  is  of  no 
higher  character  than  a  statement 
under  oath  made  upon  such  an 
examination,  yet  it  would  not  be 
claimed  that  a  person  so  examined, 
if  mistaken  in  his  testimony,couid 
not  correct  it  or  show  the  truth 
when  subsequently  sued  upon  it. 
The  object  of  the  certificate  or  ex- 
amination is  apparent  from  the 
statute ;  it  is  to  be  used  as  evi- 
dence only  ;  and  the  sheriff  and 
plaintiff  are  not  justified  in  usin^ 
it  for  any  other  purpose — e.  g.,  as 
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a  representation  of  fact  upon 
which  they  may  rely  in  omitting 
to  secure  the  demand  in  suit.  The 
certificate  or  examination  will  be 
prima  facie  evidence  against  the 
party  giving  it  in  an  action  by  the 
sheriff  or  the  attaching  creditor, 
but  is  no  more  conclusive  than  is 
an  examination  of  a  party  in  an- 
ticipation of  an  action  under  Sec- 
tion 870  of  the  Code.  The  doc- 
trine of  estoppel  applies  only  to 
voluntary  representations,  declar- 
ations, admissions  and  acts,  and 
has  not  been  extended  to  declara- 
tions exacted  by  statute. 

Judgment  affirmed,  with  costs. 

Opinion  by  J.  F.  Daly,  J,;  Van 
Brunt  and  Beach,  J  J. ,  concur. 


COSTS.  PRACTICE.  WAIVER. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

James  Robertson,  by  guardian, 
appK.,  V.  John  A.  Barnum  et  al.. 

Decided  May,  1883. 

The  Code  of  Civil  Procedure  limits  the 
amount  of  security  for  costs  to  two  hundred 
and  fifty  dollars  in  the  first  instance,  and  at 
such  time  the  court  has  no  power  to  fix  a 
larger  sum. 

While  the  court  m  hound,  under  Section  8272, 
Code  Civil  Procedure,  if  a  party  move 
promptly,  to  grant  the  order,  yet  if  the 
party  neglect  so  to  move,  the  granting  of 
such  order  becomes  a  matter  of  judicial 
discretion,  dependent  upon  the  facts  dis- 
closed. 

Appeal  from  an  order  requiring 
plaintiff  to  give  security  for  costs 
in  the  sum  of  $5(X). 

After  he  had  answered,  but  be- 
fore he  had  noticed  the  cause  for 


trial,  defendant  obtained  this  order 
after  argument  had  on  the  merits. 

William  H.  Ray  nor,  for  applt. 
Poor  <fe  Freeborn,  for  respts. 

Held,  That  the  order  as  made 
was  erroneous,  for  the  court  had 
no  power  to  fix  the  security  be- 
yond $250  in  the  first  instance. 

That  §§'3268,  3272,  et  seq,.  Code 
of  Civil  Procedure,  now  form  a 
system  of  practice  upon  this  sub- 
ject and  are  exclusive  of  any  dis- 
cretion of  the  court  upon  the 
matters  specified.  That  in  the 
first  instance  the  defendant  in  the 
proper  case  is  entitled  to  the  order 
provided  for do?  j9a?fe,  and  plaintiff 
is  entitled  to  elect  whether  to  pay 
into  court  $250  or  to  file  an  under- 
taking. That  this  provision  oper- 
ates as  a  restriction  as  to  the  form 
of  the  order  in  fixing  the  amount, 
and  therefore  there  is  no  discretion 
remaining  with  the  court  to  fix  a 
larger  sum.  That  the  use  of  the 
words  ''at any  time  after,"  &c.,  in 
§  3276,  goes  to  show  that  the  legis- 
lature intended  to  give  a  plaintiff 
the  opportunity  to  elect  to  pay 
into  court  $250  before  he  should 
be  required  to  file  any  undertak- 
ing. 

That  as  this  order  did  not  allow 
such  election,  but  required  a  de- 
posit of  $500,  or  security  in  alike 
amount,  it  was  erroneous. 

Also  held.  That  it  is  the  duty  of 
a  defendant  in  such  a  case  to  move 
promptly.  That  it  is  the  duty  of 
the  court  to  appoint  a  responsible 
guardian  ad  litem,  and  it  is  a  harsh 
rule  to  require  security  in  every 
instance  where  an  infant  is  a  par- 
ty, and  one  not  to  be   extended 
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beyond  the  terms  stated  in  the 
statute. 

That  while  under  the  present 
practice  the  court  must^  if  the 
party  move  promptly,  grant  an  or- 
der under  §  3272,  yet  if  the  party 
neglect  so  to  move  the  granting  of 
the  order  rests  with  the  discretion 
of  the  court  on  the  facts  disclosed. 

That  as  in  this  case  the  facts 
show  that  the  infant  has  no  estate, 
and  that  the  guardian  is  utterly 
irresponsible,  the  order  should  be 
modified  only  as  to  the  amount  re- 
quired, and  as  so  modified  affirm- 
ed, with  costs  to  abide  the  event. 

Opinion  by  Pralt^  J. ;  Bar- 
nard^ P.  /.,  concurs. 


ELECTION.      CONSTRUCTION 
OP  STATUTES. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Woods, 
appU,^  V.  Crissey,  Comptroller  of 
the  City  of  Troy,  respt 

Decided  March  16,  1883. 

At  a  meeting  of  the  Common  Council,  at 
which  a  quorum  (14)  were  present,  M.  and 
C.  were  declared  elected  Police  Commis- 
sioners, M.  having  received  eight  votes  and  C. 
six.  Held,  That  a  quorum  being  present, and 
M.  havmg  received  a  majority  of  all  there 
present  and  voting,  that  was  sufficient  to 
elect  him;  that  all  those  present  might  have 
been  required  to  vote,  and  this  not  having 
been  done,  those  who  did  not  vote  must  be 
deemed  to  have  been  excused,  and  the  votes 
cast  for  C.  were  sufficient  to  elect  him. 

Where  neither  candidate  is  declared  elected 
by  the  proper  parties,  and  it  is  not  de- 
termined by  pursuit  of  the  proper  remedy 
who  was  elected,  the  election  must  be  treat- 
ed as  a  failure  as  to  both,  and  the  alderman 
in  office  at  the  time  of  such  election  con- 
tinues to  be  such. 

A  special  election  to  fill  a  vacancy  in  the 
office  of  alderman  caused  by  a  failure  to 


elect  can  only  be  held  by  order  of  the  Com- 
mon Council.  Votes  cast  for  a  candidate 
for  such  office  at  a  general  election  without 
such  order  are  void.  • 
Section  8,  Chap.  80,  Laws  of  1880,  in  relation 
to  the  removal  or  suspension  of  Police 
Commissioners,  is  repealed  by  §  1,  Chap.  76, 
Laws  of  1881. 

M.  and  C.  claimed  to  have  been 
appointed  Police  Commissioners 
of  the  City  of  Troy  by  its  Com- 
mon Council,  under  Chapter  328 
of  Laws  of  1880,  on  November 
14,  1882.  It  appeared  that  at  a 
meeting  of  the  Common  Council, 
at  which  a  quorum  was  present, 
two  Police  Commissioners  were  to 
be  elected.  M.  received  eight  votes, 
a  majority  of  the  quorum,  and  C. 
received  six  vot^s.  They  were 
both  declared  elected,  and  no  one 
dissented. 

Samuel  Hand^  for  applt. 

R.  A.  Parmenler  and  Bsek 
Coweii^  for  respt. 

Held^  That  a  quorum  being 
present,  and  M.  having  received  a 
majority  of  all  present  and  voting 
for  the  specific  office,  that  was 
sufficient  to  elect  him  ;  that  al- 
though only  six  votes  were  cast 
upon  the  question  of  filling  C.'s 
office,  the  Common  Council  might 
have  required  the  fourteen  mem- 
bers present  to  vote,  and  not 
having  done  so,  the  eight  who  did 
not  vote  must  be  deemed  to  have 
been  excused  and  the  votes  cast 
for  C.  sufficient  to  elect  him. 

It  appeared  that  J.  M.,  one  of 
the  aldermen  who  constituted 
the  quorum  when  M.  and  C.  were 
elected,  was  elected  in  March, 
1879,  for  a  regular  term  of  two 
years,  expiring  in  March,  1881. 
During  such  term,  by  an  amend- 
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ment  of  the  city  charter,  the  date 
of  the   usual   municipal  election 
was  changed   from  March  to  the 
time  of    the   general    election  in 
Novenaber,  Laws  of  1880,  Chap,  30, 
and  it  was  provided  that  the  inter- 
vening term  between  March,  1881, 
and  November,    1881,    should    be 
filled   at  the  general   election    in 
1880.       J.     M.     was    elected    for 
this  short    term.     At  the  general 
election  in  November,  1881,  J.  M. 
was  again  a  candidate  for  the  office 
of  alderman,   one    P.    being    his 
opponent.      At   the   close   of   the 
election  and  the  completion  of  the 
count  two  of  the  four  inspectors 
refused  to.  certify  that  F.  had  re- 
ceived a  majority  of  the  ballots 
cast,  on  the  ground  that  ballots  for 
him  had  been  fraudulentl}'^  placed 
in  the  box  by  unauthorized  per- 
sons, and  the  statement  of  his  vote, 
prepared  by  the  other  inspectors, 
was  not    true.      This    statement, 
signed  by   two  of  the  inspectors, 
was  tiled  in  the  City  Clerk's  Office. 
F.  took  and  filed  his  oath  of  office 
November   15,  1881,  and  at    once 
instituted   proceedings  to  compel 
the  other   two  inspectors  to  sign 
the    certificate    of     his    election. 
This  proceeding  appears  to  have 
been  abandoned,  and   the  certifi- 
cate was  never  signed  by  the  other 
two  inspectors.      At    the  annual 
meeting  of  the  Common  Council, 
immediately   following    the    elec- 
tion   held     November    15,    1881, 
neither  J.  M.  nor  P.  appeared,  and 
during  the  year  following  F.  did 
not  participate  in  any  of  the  meet- 
ings  of    the    Common    Council, 
while  in  three  meetings  in  1881, 
the  regularity  of  which  is  ques- 


tioned, J.  M.  took  part,  but 
abstained  from  attendance  in  the 
following  year  down  to  the  date  of 
the  general  election. 

Held,  That  neither  J.  M.  nor 
P.  having  been  declared  elected  by 
by  the  proper  parties,  nor  having 
by  proper  pursuit  of  the  legal 
remedy  determined  who  was  elect- 
ed, the  election  must  be  treated 
as  a  failure  as  to  both,  and  J.  M., 
being  an  alderman  when  the  un- 
determined election  took  place, 
continued  to  be  such  under  the 
charter  provisions,  which  permit 
an  officer  whose  term  has  expired 
to  hold  over  until  a  successor  is 
duly  qualified.  Laws  1870,  title  6, 
§  6 ;  72  N.  Y.,  124. 

The  Legislature  has  power  to 
provide  for  the  manner  in  which 
the  result  of  an  election  shall  be 
declared,  and  its  enactment  is 
binding. 

It  appeared  that  P.,  who  had 
abandoned  his  legal  proceedings 
to  ascertain  the  result  of  the  elec- 
tions, and  during  the  year  had 
taken  no  seat  in  the  Common 
Council,  or  sought  to  act  as  alder- 
man, resigned  the  night  before  the 
election  in  November,  1882.  At 
the  election  fifty-five  votes  were 
cast  for  P.  for  Alderman  •'  to  fill 
vacancy."  No  public  notice  of 
his  resignation,  or  of  any  vacancy 
in  the  office,  or  of  an  election  to 
till  any  such  vacancy  was  given,  nor 
did  the  Common  Council  direct 
any  election  to  be  held  to  till  such 
vacancy.  One  week  later  a  special 
meeting  of  the  Common  Council 
was  held,  under  the  call  of  the 
Mayor,  ''for  the  purpose  of  can- 
vassing the  votes  cast  for  Mayor 
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and  School  Commissioner."  At 
this  meeting  the  City  Qlerk  read 
F.'s  resignation,  and  announced 
that  fifty-five  votes  were  cast  for 
him  to  fill  vacancy.  The  President 
of  the  Common  Council  decared 
that,  having  been  so  elected,  he 
was  entitled  to  qualify  and  take 
his  seat ;  the  oath  of  office  was 
administered  and  filed  with  the 
City  Clerk,  and  F.  acted  as  an 
alderman  '*  against  the  protest  of 
some  of  the  aldermen,"  and  then 
the  old  Board  adjourned  sine  die. 
Immediately  after  this  adjourn- 
ment the  new  Mayor,  upon  an 
affidavit  charging  the  City  Clerk 
with  misconduct,  by  an  order,  in 
writing,  suspended  him  from 
office  and  nominated  and  ap- 
pointed O'B.  City  Clerk  pro 
tern.  He  called  the  roll  of 
new  members,  and  thirteen  an- 
swered to  their  names,  six  of  whom 
were  old  members  and  seven  newly 
elected.  The  seven  took  the  oath 
of  office  before  O'B.,  as  notary 
public,  and  filed  their  oaths  in  the 
office  of  the  City  Clerk.  J.  M. 
appeared  and  took  his  seat  as 
alderman,  his  associates  consent- 
ing, and  thereupon  M.  and  C.  were 
elected  Police  Commissioners  for 
a  term  of  four  years. 

Held,  That  the  sole  effect  of  F.'s 
resignation  was  upon  himself  as 
contestant;  that  if  a  vacancy  ex- 
isted it  was  by  reason  of  a  failure 
to  elect,  and  not  by  reason  of  F.'s 
resignation  ;  that  the  only  mode 
of  filling  such  a  vacancy  was  by 
an  order  of  the  Common  Council 
directing  an  election  to  be  held  to 
fill  it,  and  determining  the  time 
and  place.     Laws  of  1816,  Chap. 


131,  §  8  ;  Laws  of  1854,  Chap.  293, 
§  2  ;  Laws  of  1855,  Chap.  101,  §  4. 
Such  an  election,  being  a  special 
one  to  fill  out  a  remnant  of  a  con- 
stituted term,  can  only  be  held  by 
order  of  the  Common  Council. 
The  votes  cast  for  F.  were,  there- 
fore, void.  11  East,  77;  16  Ohio, 
332;  44  Mich.,  89;  17  Ind.,  554; 
11  Wend.,  64. 

People  V.  Cowles,  3  Kern.,  350, 
explained. 

Also  held,  That  it  was  not  neces- 
sary for  the  seven  newly-elected 
aldermen  to  be  sworn  in  as  such 
before  voting  for  Police  Commis- 
sioners. 85  N.  Y.,  305;  57  id., 
401;  2  Barb.,  320. 

On  May  28ih,  1881,  the  Mayor  of 
Troy  made  an  order  suspending 
H.,  one  of  the  Police  Commission- 
ers, from  office,  and  convened  the 
Common  Council  to  hear  and  de- 
termine his  charges.  Twenty-three 
aldermen  appeared,  and  H.  an- 
swered, specially  protesting  against 
the  jurisdiction  of  the  Common' 
Council  to  try  him  ;  that  body 
determined  to  proceed,  and  H. 
procured  from  the  Supreme  Court 
and  served  an  alternative  writ  of 
prohibition  forbidding  until  fur- 
ther order  the  Common  Council 
to  proceed  in  the  matter.  That 
case  is  still  pending  and  has  not 
been  argued.  '  In  November,  1882, 
the  new  Mayor  made  an  order  re- 
citing the  facts,  in  which  he  re- 
voked, withdrew  and  cancelled  the 
former  order  suspending  H. 

Held,  That  Section  3  of  Chap. 
76,  Laws  of  1881,  confers  upon  the 
Supreme  Court  exclusive  jurisdic- 
tion of  the  removal  of  the  Police 
Commissioners,  and  Section  3  of 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


95 


Chap.  30,  Laws  of  1880,  relating 
to  the  suspension  and  removal  of 
Police  Commissioners,  mnst  be 
deemed  repealed  thereby,  as  the 
later  statute  covers  the  ground  of 
the  earlier  and  is  intended  to  fur- 
nish the  whole  law,  and  is  incon- 
sistent with  and  repugnant  to  the 
earlier  provisions. 

Order  of  General  Term,  affirm- 
ing order  of  Special  Terra  deny- 
ing a  motion  for  a  mandamus, 
reversed  and  motion  granted. 

Opinion  by  Finch,  J.;  Andrews, 
Earl  and  Danforth,  JJ,,  concur; 
Sapallo,  J.,  concurs  in  result; 
Buger,  Ch,  /.,  and  Miller^  /.,  dis- 
sent. 


WILLS.     HALF  BLOOD. 

N.  Y.  Court  of  Appeals. 

Wood  et  al.,  exrs.,  respts,^   v. 
Mitcham  et  al.,  applts. 

.   Decided  May  8,  1883. 

A  clear  demonstratioo  of  iDtention  is  neces- 
sary to  authorize  a  construction  of  a  will 
which  will  divert  testator's  propierty  from 
his  own  lineal  descendants  for  the  benefit  of 
strangers  to  his  blood. 

Testator  left  a  certain  sum  in  trust  for  tlie 
four  children  of  a  deceased  daughter,  the 
principal  to  be  paid  them  on  their  arriving 
of  age,  and  provided  that,  in  case  of  the 
death  of  either  before  that  time,  his  or  her 
share  should  be  paid  to  his  or  her  lawful 
issue,  or,  if  none,  to  the  then  living  brother 
and  sisters  in  equal  shares.  Said  daugh- 
ter's husband  remarried  and  had  two  daugh- 
ters by  his  second  marriage.  Held,  That 
as  the  will  was  capable  of  two  interpreta- 
tions, that  one  should  be  adopted  which 
preferred  those  of  the  blood  of  testator  to 
strangers,  and  that  the  half-sisters  did  not 
share  in  the  trust  estate  of  one  of  the  grand- 
children who  died. 

This  action  was  brought  for  the 


constrnction  of  the  will  of  R.,  who 
died  October  18,  1871,  leaving  a 
will  dated  February  19,  1868.  In 
1856  C,  a  daughter  of  R.,  died, 
leaving  one  son  and  three  daugh- 
ters, all  of  whom  survived  R.  The 
husband  of  C.  remarried  and  had 
two  daughters  born  of  his  second 
marriage,  who  were  living  at  the 
time  of  R.'s  death.  The  will  of 
R.,  after  providing  for  his  widow 
and  his  son,  directed  that  the 
residue  of  his  estate  be  divided  into 
seven  equal  parts,  six  of  these  to  be 
held  in  trust  for  his  six  daughters, 
and  the  remaining  one-seventh  he 
directed  his  executors  to  divide 
into  four  equal  parts  and  invest 
them  for  the  benefit  of  the  four 
children  of  his  deceased  daugh- 
ter, C,  during  their  minorities, 
and  to  pay  over  to  each  of 
them  his  or  her  share  on  his  or 
her  arriving  at  age.  In  case  either 
of  said  four  grandchildren  died 
before  coming  of  age,  his  or  her 
share  was  directed  to  be  paid  over 
to  his  or  her  lawful  issue,  and  in 
default  thereof  to  the  then  living 
brother  and  sisters  or  their  issue, 
if  any  had  died  leaving  issue, 
''each  then  living  brother  and 
sister  taking  one  equal  share 
thereof,  and  the  issue  of  any  de- 
ceased brother  or  sister  taking, 
by  representation,  the  share  the 
parent  of  such  issue  would  have 
taken  if  living."  On  November 
30,  1874,  one  of  said  grandchildren 
died,  leaving  her  surviving  her 
brother  and  two  sisters,  grand- 
children of  testator,  and  also  two 
half-sisters.  It  was  claimed  that 
the  half-sisters  shared  equally 
with  those  of  the  whole  blood. 
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George  O,  DeWitt,  Jr.^  for 
applts. 

Samuel  Hand^  for  respts. 

Held^  Untenable ;  that  as  this 
will  is  capable  of  two  interpreta- 
tions, that  one  should  be  adopted 
which  prefers  those  of  the  blood 
of  the  testator  to  strangers,  Kent's 
Com.,  11th  ed.,  535;  20  Wend., 
457 ;  64  N.  Y.,  86 ;  48  id.,  106  ;  85 
id.,  182  ;  that  the  burden  was  upon 
the  respondents  to  establish  that,in 
using  the  word  sisters,  the  testator 
intended  to  include  half-sisters  of 
his  grandchildren.  A  clear  de- 
monstration of  intention  is  neces- 
sary to  authorize  a  construction  of 
a  will  which  will  divert  the  testa- 
tor's property  from  his  own  lineal 
descendants  for  the  benefit  of 
strangers  to  his  blood. 

The  mere  omission  of  a  testator 
to  guard  against  every  contin- 
gency by  which  a  portion  of  his 
estate  might  have  drifted  out  of 
the  general  current  indicated  by 
his  will  cannot  be  construed  as 
indicating  an  intention  that  his 
estate  should  go  out  of  the  natural 
course. 

Judgment  of  General  Term,  af- 
firming judgment  of  Special  Term, 
reversed,  and  judgment  for  appel- 
lants, with  costs  out  of  estate. 

Opinion    by   Rapallo,   J. 
concur. 


All 


SHERIFFS.      PRACTICE. 

N.  Y.  Court  of  Appeals. 
Lewis,  respt.^  v.  Stevens,  applt. 
Decided  June  12,  1883. 

Where  a  sheriff  has  once  been  legally  dis- 
charged from  his  hability  it  cannot  be  re- 
vived against  his  objection. 


When  the  court  has  power  to  relieve  a  party 
from  the  consequences  of  a  default  it  is  a 
question  of  discretion  as  to  whether  it  will 
do  so  or  not. 

This  was  an  appeal  from  an  or- 
der of  the  General  Term,  revers- 
ing an  order  of  the  Special  Term 
denying  a  motion  to  open  a  de- 
fault taken  upon  the  hearing  for 
the  justification  of  bail  upon  an 
arrest  in  the  action.  The  defend- 
ant and  sheriff  each  had  notice  of 
the  motion.  Both  appeared  in  op- 
position thereto  and  appealed 
from  tlie  decision  of  the  General 
Term.  The  allowance  of  bail  by 
the  Judge  in  this  case  was  made 
upon  regular  notice,  and  all  of  the 
proceedings  relating  thereto  were 
regularly  taken  in  conformity  with 
the  Code. 

A.  J.  Dittenhoefer^  for  applt. 
Henry  D.  HotcJikiss,  for  respt. 

Held,  That  the  contingency  hav- 
ing occurred  upon  which  the 
statute  declares  the  sheriff  dis-* 
charged  from  liability,  no  power 
exists  in  the  court  to  renew  his 
liability.  18  N.  Y.,  491  ;  1  Chitty, 
83;  Petendorf  on  Bail,  318;  21 
Wend.,  670;  1  Cow,  241.  The 
question  involved  is  one  of  power, 
and  the  Court  has  no  right  to 
speculate  as  to  the  effect  of  the 
order. 

The  sheriff  having  once  been 
legally  discharged  from  his  lia- 
bility cannot  be  reinstated  as  a 
surety  except  by  express  statu- 
tory authority.    None  such  exists. 

When  the  court  has  power  to 
relieve  a  party  from  the  conse- 
quences of  a  default  it  is  a  ques- 
tion of  discretion  with   the  courts 
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below  as  to  whether  they  will  do 
so  or  not. 

The  sheriff  occupies  the  position 
of  a  surety  and  his  rights  are 
sir ictissimi  juris  ;  being  once  dis- 
charged from  his  liability  it  can 
not  be  revived  against  his  objec- 
tion. 

Order  of  General  Term,  reversing 
order  denying  motion,  reversed, 
and  that  of  Special  Term  aflarmed. 

Opinion  by  Ruger^  Gh.  J.  All 
concur. 


PLEADING. 

N.  Y.  Court  of  Appeals. 

Fox,  Corar.,  respt.,  v.  The  Erie 
Preserving  Co.,  applL 

Decided  June  12,  1883. 

Section  2957  of  the  Code  does  not  prohibit 
a  plaintiff  from  making  the  cause  of  action 
on  which  he  relies  in  the  Supreme  Court 
perfect  by  such  new  allegations  as  are 
needed  for  that  purpose. 

Plaintiff  having  sued  defendant  in  justice's 
court  for  a  penalty  for  obstructing  a  high- 
way, a  plea  of  title  was  interposed,  and 
this  action  begun  in  Supreme  Court ;  the 
complaint  in  which  alleged  for  the  first 
time  that  defendant  was  a  corporation,  and 
this  allegation  was  stricken  out.  Held, 
Error  ;  that  this  allegation  was  no  part  of 
the  cause  of  action,  but  simply  related  to 
defendant's  character  or  capacity. 

This  action  was  brought  by 
plaintiflf,  as  Commissioner  of  High- 
ways,ina  justice's.court,  to  recover 
a  penalty  for  obstructing  an  al- 
leged highway.  The  defendant 
pleaded  title,  and  this  action  was 
thereupon  commenced  in  the  Su- 
preme Court.  The  complaint  in 
the  justice's  court  contained  no 
allegation  that  defendant  was  a 
corporation.  The  complaint  in 
the  Supreme  Court  was  identical 
Vol.  17.— No.  5. 


with  that  in  the  suit  in  justice's 
court,  except  it  contained  the  al- 
legation, ''That  defendant  is  a 
corporation  duly  incorporated  un- 
der the  laws  of  the  State  of  New 
York."  Defendant  moved  at 
Special  Term  to  strike  out  this 
allegation,  and  the  motion  was 
granted. 

Win.  W.  Hammond^  for  applt. 

Torrance  <fe  Allen^  for  respt. 

Held.  Error ;  that  Section  2967 
of  the  Code,  which  prohibits  the 
plaintiff  from  alleging  in  the  Su- 
preme Court  a  new  cause  of  action, 
or  one  different  from  that  alleged 
before  the  justice,  does  not  pro- 
hibit him  from  making  the  cause 
of  action  upon  which  he  there  re- 
lies perfect  by  such  new  allega- 
tions as  are  needed  for  the  purpose. 
7  How.  Pr.,  405;  12  Wend.,  207; 
19  id.,  123. 

The  allegation  that  the  defend- 
ant is  a  corporation  is  no  part  of 
the  cause  of  action,  but  simply  re- 
lates to  its  character  or  capacity. 

Order  of  General  Term,  re- 
versing order  of  Special  Term,  af- 
firmed. 

Opinion  by  Earl^  /.  All  con- 
cur. 


NEGLIGENCE.      PRACTICE. 

N.  Y.  Court  of  Appeals. 

Becht,  admr.,  respt,  v.  Corbin, 
recr.,  applt. 

Decided  June  5,  1883. 

Where  there  was  no  proof  of  due  care  on  the 
part  of  deceased  and  the  only  witness  who 
saw  him  killed  testified  that  he  was  run- 
ning, with  his  head  down,  obliquely  across 
the  track  toward  the  engine  and  did  not 
look  up  toward  the  engine  until  he  was  di- 
rectly in  front  of  it  on  the  track,  and  it  was 
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shown  that  the  engine  could  have  been  seen 
at  a  much  greater  distance  than  was  neces- 
sary to  enable  deceased  to  avoid  it,  Held, 
That  a  refusal  to  non-suit  was  erroneous; 
that  the  circumstances  were  all  inconsistent 
wiih  the  theory  that  deceased  exercised 
due  care. 

This  action  was  brought  to  re- 
cover damages  for  the  death  of  B., 
alleged  to  have  been  caused  by  the 
negligence  of  defendant,  who  was 
engaged  as  receiver  in  operating  a 
railroad.  It  appeared  that  B.  was 
struck  and  killed  by  an  engine  on 
defendant's  road.  Plaintiff  failed 
to  furnish  any  affirmative  proof  of 
due  care' on  the  part  of  B.  in  ap 
proaching  the  track.  The  only 
witness  who  saw  B.  struck  testi- 
fied that  he  saw  him  when  he  left 
the  sidewalk  and  that  he  was  run- 
ning at  the  time  with  his  head 
down;  that  he  ran  obliquely  across 
the  track  toward  the  engine,  par- 
tially facing  it  as  he  ran.  The  wit- 
ness swore  that  he  noticed  B.  from 
the  time  he  left  the  sidewalk  until 
he  was  struck,  and  that  B.  did  not 
look  up  toward  the  engine  at  all 
until  he  was  directly  in  front  of  it 
on  the  track.  It  was  dusk  at  the 
time.  Plaintiff's  witnesses  testi- 
<  fied  that  the  engine  could  be  seen 
at  a  much  greater  distance  than 
was  necessary  to  enable  the  de- 
ceased to  avoid  it.  A  motion  was 
made  for  a  non-suit,  which  was 
denied. 

E,  E,  Sprague,  for  applt. 

Anthony  Barrett,  for  respt. 

Held,  Error,  58  N.  Y.,  248;  75 
id.,  330 ;  that  the  burden  of  prov- 
ing due  care  rested  upon  the  plain- 
tiff ;  that  the  circumstances  are  all 
inconsistent  with  the  theory  that 
the  deceased  exercised  such  care. 


Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
revers*^d  and  new  trial  granted. 

Opinion  by  Rapallo,  J.  All 
concur,  except  Danforth^  /.,  not 
•voting. 


•CRIMINAL  LAW. 

N.  Y.  Court  of  Appeals. 

The  People,  respts,,  v.  Hovey, 
applL 

Decided  June  6,  1883. 

Section  527,  Code  of  Criminal  Procedure, 
has  no  application  to  the  Court  of  Appeals. 

An  exception  to  a  denial  of  a  motion  for  a 
new  trial  on  the  evidence  and  for  an  alleged 
error  in  the  charge  to  the  jury  presents  no 
question  of  law  for  the  consideration  of  an 
appellate  court. 

A  jury  may  infer  that  the  evidence  of  an  eye- 
witness to  a  transaction  would  not  be  fa- 
vorable to  a  party  who  voluntarily  excludes 
such  witness  from  testifying. 

Affirming  S.  C,  16  W.  Dig.,  520. 

The  appellant  was  convicted  in 
the  General  Sessions  in  New  York 
City  of  murder  in  the  first  degree. 
He  attempted  on  the  trial  to  show 
that  the  killing  was  accidental  and 
unpremeditated.  The  evidence 
was  conflicting.  No  exceptions 
were  taken  by  him  as  to  the  rul- 
ings of  the  court  in  the  admission 
or  exclusion  of  evidence,  or  to  the 
chargH.  It  was  claimed  that  under 
§  527  of  the  Code  of  Criminal  Pro- 
cedure this  court  could  review  the 
case  upon  the  facts,  and  if  the  ver- 
dict was  found  to  be  either  against 
the  weight  of  evidence  or  against 
law,  or  if  justice  requires  a  new 
trial,  such  trial  should  be  directed, 
although  no  exceptions  were  taken 
on  the  trial.  Said  section  is  enti- 
tled,  ''  Stay  of  proceedings  on  ap- 
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peal  to  Supreme  Court  from  judg- 
ment of  conviction,  new  trial  when 
granted."  and  contains  the  pro- 
vision above  referred  to  and  others 
which  are  made  applicable  to  the 
Supreme  Court  alone.  It  is  con- 
tained in  Chapter  1  of  Title  11  of 
the  Code,  which  embraces  seven- 
teen sections,  some  of  which  treat 
exclusively  of  appeals  to  the  Su- 
preme Court  and  others  of  appeals 
to  this  court,  while  others  apply 
indiscriminately  to  appeals  to  both. 
The  section  immediately  following 
(528)  is  entitled  :  "  Stay  upon  ap- 
peal to  Court  of  Appeals  from 
judgment  of  Supreme  Court  affirm 
ing  judgment  of  conviction."  It 
refers  exclusively  to  appeals  to 
this  court  and  contains  no  pro- 
vision for  a  review  by  this  court  of 
the  case  upon  the  evidence.  Sec- 
tion 527  is  nowhere  made  expressly 
applicable  to  this  court. 

William  F.  Eintzing,  for  applt. 

John  Vincent^  for  respt. 

Heldy  That  the  provision  for  a 
review  upon  the  facts  being  con- 
fined to  Section  527  and  omitted 
from  the  section  (628)  treating  of 
appeals  to  this  court,  it  cannot  be 
inferred  that  it  was  intended  to  be 
applicable  to  the  Court  of  Appeals. 
87N.  Y.,  618. 

The  review  of  questions  of  face 
arising  upon  conflicting  evidence  is 
beyond  the  general  powers  of  the 
Court  of  Appeals  and  the  consid- 
eration of  such  questions  can  only 
be  entertained  either  in  civil  or 
criminal  cases  by  force  of  express 
provision  of  law  requiring  it.  87 
N.  Y.,  518. 

The  general  object  and  design  of 
the  Code  of  Criminal  Procedure 


was  to  collect  the  various  statutes 
relating  to  the  subject  and  to  fur- 
nish a  uniform,  harmonious  and 
comprehensive  system  of  criminal 
practice,  to  apply  to  and  govern 
all  criminal  proceedings  thereafter 
instituted  in  any  of  the  courts  of 
the  State. 

A  week  after  the  trial,  when  the 
defendant  was  brought  before  the 
court  for  sentence,  his  counsel 
moved  for  a  n^w  trial  upon  the 
evidence  and  for  an  alleged  error 
in  the  charge  to  the  jury.  The 
motion  was  refused  and  an  excep- 
tion taken. 

Held^  That  this  exception  did 
not  present  any  question  of  law 
for  the  consideration  of  an  appel- 
late court.     63  N.  Y.,  656. 

A  jury  might  infer  that  the 
evidence  of  an  eye-witness  to  a 
transaction  would  not  be  favorable 
to  a  party  who  voluntarily  ex- 
cluded such  witness  from  testify- 
ing in  the  case.     33  N.  Y.,  508. 

Judgment  of  General  Term, 
affirming  judgment  of  conviction, 
affirmed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 


CRIMINAL  LAW. 
MENT. 


INDICT- 


N.  Y.  Court  of  Appeals. 

The  People,  respts.y  v.  McDon- 
nell, applt. 

Decided  May  11,  1883. 

A  defendant  may  be  convicted  on  a  plea  of 
guilty  of  a  lesser  degree  of  crime  than  that 
charged  in  the  indictment,  and  in  that  case 
cannot  again  be  tried  or  convicted  of  a  dif- 
ferent degree  thereof. 

It  is  not  necessary  to  aver  in  the  indictment 
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the  facts  and  circumstances  constituting 
the  lesser  degree.  These  are  matters  of 
evidence  for  the  benefit  of  the  accused. 

The  appellant  was  indicted  for 
the  crime  of  murder  in  the  first 
degree.  He  pleaded  ''guilty  to 
manslaughter  in  the  first  degree," 
which  plea  was  accepted.  After 
sentence  by  the  General  Sessions 
to  imprisonment  for  life  and  judg- 
ment thereon,  he  appealed  to  the 
Supreme  Court,  where  the  judg- 
ment was  affirmed. 

William  F.  Kintzing,  for  applt. 

John  McEeon^  Dist.  Atty.,  for 
respt. 

Held^  That  the  conviction  was 
proper ;  that  upon  trial  the  appel- 
lant might  have  been  convicted  of 
a  lower  degree,  2  R.  S.,  702,  §  27, 
and  in  that  case  could  not  again 
be  tried  or  convicted  of  a  different 
degree  thereof.  2  R.  S. ,  702,  §  28. 
The  same  result  follows  a  plea  of 
guilty. 

It  was  not  neceessary  to  aver 
in  the  indictment  the  facts  or 
circumstances  which,  if  proven, 
would  constitute  the  lesser  crime. 
These  are  matters  of  evidence  for 
the  benefit  of  the  accused. 

An  indictment  under  the  com- 
mon law  form  is  sufficient,  not- 
withstanding the  statute,  and 
permits  a  conviction  for  the  of- 
fense charged  in  any  degree  ac- 
cording to  the  evidence.  3  Park. 
Cr.  R.,  377. 

Judgment  of  General  Term,  af- 
firming  judgment  of  conviction, 
affirmed. 

Opinion  by  Danforth,  J.  All 
concur. 


VILLAGES.     CONTRACT. 

N  Y.  CouR'r  OF  Appeals. 

Fleming,  respt,  v.  The  Village 
of  Suspension  Bridge,  applt. 

Decided  May  1,  1883. 

Where  a  board  of  water  commissioners,  or- 
ganized under  Chap.  181,  Laws  of  1875, 
enters  into  a  contract  for  the  construction 
of  water  works,  the  village  is  bound  by  it, 
whether  the  commissioners  make  it  in  the 
name  of  the  village  or  in  their  own  of9cial 
names  or  as  a  board. 

Plaintiff  entered  into  such  a  contract  on 
sealed  proposals  with  defendant's  commis- 
sioners. In  doing  the  work  it  became 
necessary  to  dig  a  trench  a  little  deeper,  to 
change  the  route  and  to  procure  a  larger 
pipe.  Held,  That  these  variations  could 
be  made  on  the  general  authority  conferred 
on  the  commissioners  without  a  new  letting, 
and  tliat  plaintiff  was  entitled  to  recover 
extra  compensation  for  these  items. 

In  1876  defendant's  trustees 
organized  themselves  into  a  board 
of  water  commissioners  under 
Chapter  181  of  the  Laws  of  1875, 
and  entered  into  a  contract  with 
plaintiff  for  the  construction  of 
water  works  for  defendant.  This 
action  was  brought  to  recover  a 
balance  due  on  said  contract  and 
for  extra  work  performed  at  the 
request  of  the  water  commission- 
ers. The  act  of  1875  does  not  au- 
thorize the  commissioners  to  sue 
or  be  sued  as  a  board.  It  pro- 
vides that  the  board  shall  at  all 
times  be  composed  of  the  trustees 
of  the  village ;  that  the  water 
works  shall  be  constructed  upon 
the  credit  of  the  village  and  belong 
to  it  when  completed,  the  title  to 
all  land  required  for  such  works 
being  vested  in  the  village.  The 
water  rents  received  are  to  belong 
to  it  and  the  entire  expense   of 
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constructing  the  works  is  a  charge 
upon  it.  The  act  exempts  the 
commissioners  from  individual 
liability. 

H.  N,  Griffith,  for  applt. 

(7.  H,  Piper ^  for  respt. 

Held,  That  it  was  immaterial 
whether  in  making  the  contract 
the  water  commissioners  made  it 
in  the  name  of  the  village  or  in 
their  own  official  names  as  water 
commissioners  or  as  a  board.  The 
village  was  bound  by  their  act.  2 
Hill,  432;  3  id.,  531;  2  Denio, 
433;  89  N.  Y.,  189.  It  may  be 
inferred  from  the  exemption  of 
the  commissioners  from  individual 
liability  in  the  act  that  the  Legis- 
lature intended  to  impose  that  lia- 
bility upon  their  principal,  the 
village. 

The  act  of  1875  confers  upon  the 
water  commissioners  the  entire 
control  of  the  work  for  procuring 
the  water  supply  and  gives  them 
general  power  to  contract  .for  the 
performance  of  the  work.  It  di- 
rects them  to  give  public  notice 
for  proposals,  but  does  not  bind 
them  to  let  the  work  to  the  lowest 
bidder.  It  gives  full  discretion  as 
to  the  acceptance  or  rejection  of 
all  sealed  proposals.  The  work 
was  let  to  plaintiff  upon  a  pro- 
posal made  by  him.  In  its  prose- 
cution it  was  found  necessary  to 
dig  a  trench  a  little  deeper,  and  to 
change  its  route  and  to  procure  a 
little  larger  pipe  than  the  contract 
required.  For  these  items  plain- 
tiff claimed  to  recover  extra  com- 
pensation. 

Held,  That  he  was  entitled   to 
do  so;  that  these  slight  variations 

in  the  contract  could  be  made  up- 


on the  general  authority  conferred 
upon  the  commissioners  in  the 
statute  without  a  new  letting. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Earl,  /.  All  con- 
cur. 


AGENCY.     EVIDEN  CE. 

N.  Y.  Supreme  Court:   General 
Term.     First  Dept. 

John  M.  Masterton,  respt,,  v. 
James  Boyce,  applt. 

Decided  March  20,  1883. 

A  person  not  a  party  or  privy  to  a  written  in- 
strument is  not  concluded  by  it,  but  may 
show  tlie  true  state  of  the  case  by  parol 
evidence. 

A  person  who  derives  no  right  or  interest 
under  a  written  instrument  is  not  a  privy 
to  it. 

A  case  is  not  excluded  from  the  rule  that  a 
person  dealing  with  another  may  show  by 
proof  that  that  other  was  the  agent  of  an 
undisclosed  principal,  and  in  that  manner 
charge  the  latter,  by  the  circumstance 
that  the  agi'eement  may  have  been  re- 
duced to  writing. 

Appeal  from  a  judgment  recov- 
ered on  the  verdict  of  a  jury  and 
from  an  order  denying  a  motion 
made  upon  the  minutes  for  a  new 
trial. 

Defendant,  who  was  the  owner 
of  a  large  tract  of  land  in  the 
State  of  Maryland  containing  coal 
deposits,  agreed  with  one  W.  to 
convey  it  to  the  Maryland  Union 
Coal  Company,  receiving  its  stock 
in  exchange.  He  also  entered 
into  an  agreement  in  writing  with 
W.,  whereby  he  was  to  sell  and 
transfer  a  portion  of  the  stock  so 
obtained  by  him   to    W.     Under 
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this  agreement  W.  bought  one- 
quarter  of  the  stock  of  the  com- 
pany and  sold  a  portion  of  it  to 
plaintiff,  representing  to  him  that 
the  land  in  Maryland  contained 
a  certain  number  of  acres  of  "big 
vein"  coal.  This  representation 
turned  out  to  be  partially  false,  and 
plaintiff  commenced  this  action 
to  recover  damages  for  breach  of 
warranty,  claiming  that  W.  acted 
as  the  agent  of  defendant  in  the 
transaction. 

The  written  agreement  between 
W.  and  defendant  contained  noth- 
ing indicating  that  W.  was  to  act 
as  defendant's  agent,  nor  did  the 
agreement  in  writing  made  by 
plaintiff  with  W.  by  which  he 
agreed  to  purchase  a  certain  num- 
ber of  shares  from  W.,  and  for 
that  reason  the  introduction  of 
oral  evidence  and  letters  showing 
W.'s  agency  was  objected  to.  The 
evidence  was  admitted  and  the  de- 
fendant excepted. 

L.  R.  Marshy  for  applt. 

A .  ./.  VanderpoeL  Coles  Morris 
and  Michael  Cardozo,  for  respt. 

Held^  No  error  ;  that  plaintiff, 
not  being  a  party  to  the  agreement 
between  defendant  and  W.,  nor 
being  privy  to  it,  since  he  de- 
rived no  right  or  interest  un- 
der it,  6  How.  U.  S.,  44, 
69  ;  16  N.  Y.,  575  ;  15  Barb.,  583, 
was  not  precluded  by  it  from 
showing  the  true  state  of  the  rela- 
tions existing  between  defendant 
and  W.  88  N.  Y.,  591 ;  2  Parsons 
on  Cont.,  6th  ed.,  556  That  plain- 
tiff was  not  precluded  from  show- 
ing that  W.  was  the  agent  of  the 
defendant  by  the  agreement  by 
which  he  purchased    the   shares 


from  W.,  since  the  rule  permitting 
a  person  dealing  with  another  to 
show  by  proof  that  the  other  was 
the  agent  of  an  undisclosed  prin- 
cipal, and  in  that  manner  charge 
the  latter,  is  not  changed  by  the 
circumstance  that  the  agreement 
may  have  been  reduced  to  writing. 
21  How.,  U.  S.,  287;  44  N.  Y., 
349;  7Cush.,  371;  20  Vt.,  667; 
9  M.  &  W.,  78. 

Judgment  reversed  and  new  trial 
ordered,  however,  on  the  ground 
of  excessive  damages,  the  jury 
not  having  taken  into  considera- 
tion the  fact  that  the  representa- 
tions were  partially  true  and 
having  awarded  damages  for  an 
entire  breach  of  warranty. 

Opinion  by  Daniels,  /. ;  Ma- 
comber^  /.,  concurs. 


EXECUTORS.     POWERS. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Thomas  B.  Kerr  et  al.  v.  George 
B.  McAneny. 

Decided  March  30, 1883. 

Under  Section  65,  Title  IV.,  Chap.  VI.,  Part 
II.  of  the  Revised  Statutes  the  executors 
wlio  qualify,  when  some  of  the  executors 
named  in  the  will  neglect  or  refuse  to  do 
80,  may  execute  a  power  to  sell  real  estate, 
although  by  the  terms  of  the  will  such 
power  is  given  to  the  executors  jointly. 

Case  agreed  upon  and  submitted 
under  §  1279  et  seq,  of  the  Code 
of  Civil  Procedure. 

One  H.  R  K.,  deceased,  by  his 
will  appointed  his  wife,  E.  W.  K., 
executrix  and  his  brother,  T.  B.  K., 
executor  of  said  will,  giving  and 
granting  unto  them  jointly  full 
power  and  authority  to  sell,   &c., 
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his  real  estafe.      Testator's  widow 
alone  qualified  as  executrix,  his 
brother  refusing  to  act  as  execu 
tor.     Testator  died  seized  of  cer- 
tain real  estate,  a  contract  for  the 
sale  of  which   to  defendant  was 
duly   entered  into  between  plain- 
tiffs and  defendant,  but  defendant 
refused  to  complete  his  purchase 
on  the  ground  that  K.'s  executrix 
had  alone  executed  the  deed  and 
that  the  executor  did  not  join  in 
said    deed.       Defendant    claimed 
that  the  statute,  Section  65,  Title 
IV.,   Chap.  VI.,  Part  II.,  Revised 
Statutes,  permitting  the  executors 
who  qualify,  when  one  refuses  or 
neglects  to  do  so,  to  sell  leal  prop- 
erty ordered  to  be  sold  by  the  ex- 
ecutors, does  not  cover  a  case  where 
the  will  expressly  requires  a  joint 
co-operation  as  in  this  case. 
•  E.  R,  Robinson,  for  plflfs. 
/.  0.  Brown,  for  deft. 
Held,  That  the  statute  referred 
to  was  suflScient  to  give   the  exec- 
utrix, by  virtue  of  her  appoint- 
ment  as    such,    full    power    and 
authority  under  the  will  alone  to 
make  the  sale  which  was  made.    1 
Com.,  341;  3  Hun,  44. 
Judgment  for  plaintiflFs. 
Opinion  by  Brady,  J.  ;    Davis, 
P'  /.,  and  Daniels,  J.,  concur. 


GIFT.     DELIVERY. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Lewis  Stahleger,  admr.,  respL, 
V.  Caarles  Richards,  applt. 

Decided  April,  1883. 

Delivery  of  the  subject  matter  is  essential  to  a 
eift,  wbothoT  inter  tivos  or  catbsa  mortis. 


Mere  expression  of  intention  or  wish  is  not 
enough. 

Appeal  from  judgment  of  County 
Court,  affirming  a  justice's  judg- 
ment. 

Action  for  damages  for  conversion 
of  personal  property  formerly  be- 
longing to  Francis  Mackey,  plain- 
tiflF's  intestate.  Mackey  was  a 
tailor,  and  for  some  months  before 
his  death  he  had  worked  at  his 
trade  for  defendant's  father  at  the 
latter' s  shop.  The  property  con- 
sisted of  a  sewing  machine,  tailors' 
tools,  a  cook  stove,  books,  and  a 
clock.  The  sewing  machine  and 
tools  were  taken  by  Macke}^  to 
Richards'  shop  and  used  by  him 
there  until  his  last  illness.  One 
of  plaintiff's  witnesses,  who  had 
charge  of  Mackey  during  his  ill- 
ness, testified  on  cross-examination 
that  a  few  hours  before  death 
Mackey  said  to  him.  that  he  want- 
ed defendant  to  have  his  things  ; 
that  defendant  had  been  a  friend 
to  him  ;  that  he  requested  witness 
to  tell  defendant  or  his  father,  and 
that  witness  told  defendant  the 
same  day,  but  after  Mackey's 
death,  and  defendant  afterwards 
took  the  books  and  the  clock. 
Defendant  testified  that  he  had 
been  in  possession  of  the  sewing 
machine,  two  pairs  of  shears  and 
the  stove  for  several  months  before 
Mackey  died ;  but  there  was  evi- 
dence warranting  the  conclusion 
that,  until  his  illness,  Mackey  had 
possession  and  control  of  the  prop- 
erty. 

Walter  Ballou,  for  applt. 

Bentley  &  Jones,  for  respt. 

Held,  That  delivery  is  essential 
to  a  gift,  whether  inter  vivos  or 
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causa  mortis.  A  mere  expression 
of  intention  or  desire  to  give  is  in- 
sufficient. 

Judgnnent  affirmed. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker^  JJ.,  concur. 


SPECIFIC    PERFORMANCE. 
STATUTE  OF  FRAUDS.   ^ 

N.Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Henry  Winchell,  applt,,  v. 
Steplien  Winchell  et  al.,  respts. 

Decided  April,  1883. 

Payment  of  the  purchase  price  is  not  suffi- 
cient to  take  a  parol  contract  for  the  sale  of 
lands  out  of  the  statute  of  frauds,  nor  are 
payment  and  mere  possession  sufficient. 

Appeal  from  judgment  on  de- 
cision at  Special  Term. 

Action  for  specific  performance 
of  a  parol  contract  alleged  to  have 
been  made  by  defendant  Stephen 
to  sell  and  convey  lands  to  plain- 
tiflf,  his  father.  The  answer  denied 
the  contract.  The  trial  judge 
found  that  in  April,  18o9,  Stephen 
verbally  a<ireed  with  plaintiff  to 
sell  him  the  land  at  a  certain 
price,  and  that  upon  payment  he 
would  forthwith  convey  by  suflS- 
cient  deed,  in  which  his  wife 
should  join;  and  plaintiff  at  the 
same  time  verbally  agreed  with 
Stephen  to  buy  on  those  terms. 
No  part  of  the  agreement  was  re- 
duced to  writing.  Plaintiff,  for 
some  years  after  the  agreement, 
cut  and  carried  away  wood  from 
said  premises,  paid  taxes  and  ex- 
ercised other  acts  of  ownership  ; 
but  Stephen  is  now  and  at  the 
commencement  of  this  action  was 


in  possession.  There  was  con- 
flicting testimony  as  to  whether 
any  part  of  the  purchase  price  was 
ever  paid  or  tendered,  but  such 
payment  was  not  made  out  to  the 
satisfaction  of  the  trial  judge,  who 
excluded  certain  of  plaintiff's  evi- 
dence to  that  point  and  held  that 
the  complaint  should  be  dismissed, 
with  costs. 

W,  E,  Lansings  for  applt. 

M,  M.  Waters^  for  respts. 

Held^  That  part  or  whole  pay- 
ment of  the  purchase  price  is  not 
of  itself  sufficient  part  performance 
to  take  a  parol  contract  for  the 
sale  of  lands  out  of  the  statute. 
Fry  on  Spec.  Perf.,  §  403  (2d  Am. 
Ed.),  and  cases  cited  in  notes.  Nor 
are  payment  and  mere  possession 
sufficient  without  any  other  cir- 
cumstances of  hardship  or  fraud. 
64  N.  Y.,  286.  ^ 

Stephen's  possession  must  be 
presumed  to  be  rightful  and  with 
the  consent  of  the  vendee,  so  that 
the  rejected  testimony  would  not, 
if  admitted,  have  tended  to  make 
out  a  case.     34  Barb.,  186. 

Judgment  affirmed. 

Opinion  by  Smithy  P,  J,;  Har- 
din and  Barker^  JJ,,  concur. 


SUPPLEMENTARY  PROCEED- 
INGS.    RECEIVER. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Francis  D.  Ormeset  al.,  appUs.^ 
V.  Charles  S.  Baker,  respt. 

Decided  April,  1883. 

Where  the  examination  of  a  judgment  debtor 
showed  a  balance  in  back  prima  fade  be- 
longing to  him,  but  which  his  wife  testified 
belonged  to  her.  Held,  That  the  creditor  was 
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entitled  to  the  appointment  of  a  receiver, 
who  might  bring  an  action  to  determine 
the  conflicting  claims. 

Appeal  from  order  of  Special 
County  Judge,  in  supplementary 
proceedings,  denying  a  motion  for 
the  appointment  of  a  receiver  after 
examination  of  defendant  respect- 
ing his  property. 

Proceeding  under  Sub.  1.  of  § 
2432,  Code  of  Civ.  Proc.  The  ex- 
amination of  the  judgment  debtor 
showed  that  there  was  then  a 
balance  in  bank  to  the  credit  of 
an  account  in  his  name,  and  there 
was  prima  facie  evidence  that  it 
belonged  to  him.  His  wife  testi- 
fied, as  a  witness  on  the  examina- 
tion, that  the  money  belongf»d  to 
her.  The  testimony  having  been 
reported  to  the  judge,  he  refused 
toappoint  a  receiver,  on  the  ground 
tlfat  it  appeared  that  the  judgment 
debtor  was  insolvent  and  had  no 
property  which  could  be  applied 
on  the  judgment  or  come  into  the 
receiver's  hands. 

Hazeltine  &  Lewis ^  for  applts. 

White  <fe  Pardee^  for  respt. 

Held,  Error.  The  ownership  of 
the  judgment  debtor  having  been 
denied,  there  was  nothing  to  be 
applied  on  the  judgment,  but  as 
he  had  a  prima  facie  title  to  the 
money  the  creditor  was  entitled 
to  the  appointment  of  a  receiver, 
in  order  that  such  receiver  might 
bring  an  action  to  determine  the 
conflicting  claims,  and  to  recover 
the  money  in  case  it  should  be 
adjudged  to  belong  to  the  debtor. 
17  N.  Y.,  482;  5  Lans,  186;  3 
Hun,  73.  An  affirmance  of  the 
order  would  deprive  plaintiffs  of 
the  benefit  of  the  injunction  order 
Vol.  17.— No.  5a. 


granted  on  instituting  the  supple- 
mentary i^roceeding. 

Order  reversed  and  motion  for 
appointment  of  receiver  granted, 
with  $10  costs  and  disbursements 
of  the  appeal.  The  receiver  to  be 
named  by  the  Special  County 
Judge  on  application  on  notice. 

Opinion  by  Smithy  P.  J.  ;  Har- 
din and  Barker,  JJ,^  concur. 


ATTACHMENT.     SURETY. 
PLEADING. 

N.  Y.  Common  Pleas.    General 
Term. 

George  P.  Sheldon,  recr.,  respt.  ^ 
V.  U.  Henry  Sabin,  impld.,  applt. 

Decided  March  15,  1883. 

To  charge  one  as  surety  on  an  undertaking 
given  on  obtaining  an  attachment,  the  va- 
cation relied  upon  must  in  terms  be  abso- 
lute ;  it  is  not  enough  that  the  attachment 
is  vacated  as  to  certain  goods  and  upheld 
as  to  others. 

A  denial  in  an  answer  *'  as  to  all  such  allega- 
tions, this  defendant  denies  the  same  either 
upon  his  own  knowledge  or  as  not  having 
any  knowledge  or  information  thereof  suf- 
ficient to  form  a  belief  in  respect  to  the 
same,"  is  not  sufficient  under  §  500,  Code 
Civil  Procedure. 

Appeal  from  judgment. 

The  action  was  brought  on  an 
undertaking  given  by  defendant 
upon  the  issuing  of  an  attachment. 
The  answer  of  defendant  Sabin  ad- 
mits the  making  ''and  as  to  all  the 
other  allegations,  this  defendant 
denies  the  same  either  upon  his 
own  knowledge  or  as  not  having 
any  knowledge  or  information 
thereof  sufficient  to  form  a  be- 
lief in  respect  to  the  same.'" 

Plaintiff's  counsel  at  the  trial 
moved  for  judgment  on  the  plead- 
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ings,  upon  the  ground  that  the 
answer  contained  no  denial  of  any 
material  allegation  of  the  com- 
plaint, and  did  not  allege  any 
affirmative  defense.  This  motion 
was  denied  and  exception  taken. 
The  vacatur  of  the  attachment  re- 
lied on  by  the  plaintiff  was  in  the 
Supreme  Court ;  the  Special  Term 
whereof  denied  the  motion  to  va-. 
cate  the  writ. 

Upon  an  appeal  the  order  was 
not  reversed  and  the  attachment 
vacated,  but  it  was  modified  to 
deny  said  motion  so  far  as  it  re- 
lates to  the  property  actually 
sold  on  execution,  and  granting 
the  same,  and  vacating  said  war- 
rant of  attachment  as  to  prop- 
erty not  sold  on  execution. 

The  learned  Judge  on  the  trial 
in  the  Marine  Court  dismissed  the 
complaint  by  an  order  granted 
after  the  jury  had  found  a  verdict 
for  plaintiff.  Decision  of  the  mo- 
tion to  dismiss  was  reserved. 
Plaintiff  appealed  from  the  judg- 
ment to  the  General  Term  of  the 
Marine  Court,  where  it  was  revers- 
ed and  judgment  ordered  upon  the 
verdict.  Defendant  Sabln  appeal- 
ed to  this  court. 

Thomas  Nelson^  for  applt. 

James  L,  Bishop^  for  respt. 

Held^  That  the  denial  in  the  an- 
swer is  not  within  the  require- 
ments of  §  500,  Code  Civil  Proce- 
dure. It  is  impossible  to  distin- 
guish the  allegations  denied  upon 
knowledge  from  those  denied  from 
a  want  of  knowledge  or  informa- 
cion  sufficient  to  form  a  belief. 
Again,  this  is  a  verified  answer, 
and  the  policy  of  the  law  has  been 
to  prescribe  a  form  of  verification 


which  will  probe  the  conscience  of 
the  party. 

But  it  would  be  impossible  to 
decide  the  appeal  upon  an  excep- 
tion to  the  sufficiency  of  the  an- 
swer, because  affirming  the  judg- 
ment on  that  single  question  would 
deprive  defendant  of  the  right  to 
ask  leave  to  amend,  which  he  might 
liave  exercised  had  not  the  deci- 
sion at  Trial  Term  been  in  his  favor 
and  upheld  his  answer. 

Further  held,  That  the  defend- 
ant here  impleaded  being  a  surety 
his  liability  should  not  be  extend- 
ed, bat  is  strictissimi  juris,  11 
N.  Y.,  593.  The  effect  and  action 
of  the  process  was  partially  upheld 
by  the  order,  as  was  part  of  the 
Special  Term  order  denying  the 
motion  to  vacate.  Though  this 
was  because  an  execution  had  ren- 
dered the  attachment  useless,  or 
functus  officii^  it  does  not  avoid 
the  fact  of  a  writ  not  having  been 
vacated  in  terms,  and  therefore  an 
action  will  not  lie  against  the  de- 
fendant impleaded.  14  N.  Y.,  60  ; 
26  Barb.,  603  ;  41  Barb.,  450  ;  S. 
C,  3  Keyes,  150. 

Judgment  of  General  Term  re- 
versed and  new  trial  ordered,  costs 
to  appellant  to  abide  event. 

Opinion  hy  Beach,  J,;  Daly^ 
Ch,  /.,  and  Van  Brunt^  /.,  con- 
cur. 


PLEADING. 

N.Y.  Supreme  Court.    Generai. 
Term.    First  Dept. 

Franklin  Edson  et   2L\.^applts.^ 
V.  Thomas  Girvan  et  al.,  respts. 

Decided  March  30,  1883. 
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A  number  of  defendants  cannot  be  included 
in  one  action  brought  upon  contracts  made 
by  them  with  the  plaintiff  which  are  sev- 
eral in  their  terms,  for  such  contracts  can- 
not be  made  the  ground  of  a  joint  judgment 
agumst  all  the  defendants. 

When  a  defendant  does  not  answer,  but 
serves  a  demurrer,  the  demand  of  judgment 
is  a  material  part  of  the  complaint.  Sec. 
1207  of  the  Code  of  Civ.  Pro.  applies  in 
such  a  case,  and  the  relief  cannot  be  more 
favorable  than  that  demanded. 

When  a  defendant  demurs  to  a  complaint  de- 
manding a  money  judgment  against  him  on 
the  ground  that  no  cause  of  action  is  stated, 
the  complaint  cannot  be  upheld  upon  the 
ground  that  facts  are  stated  sufficient  to 
entitle  plaintiff  to  an  accounting. 

Appeal  from  judgment  sustain- 
ing a  demurrer  to  the  complaint. 

The  complaint  set  forth  the 
making  and  indorsement  by  the 
defendants,  S.  &  G.,  of  a  promis- 
sory note  for  $2,870.53,  of  which 
plaintiffs  became  the  owners.  It 
was  then  averred  that  the  makers 
of  the  note  delivered  to  the  de- 
fendant, the  National  Bank  of  the 
State  of  New  York,  certain  prop- 
erty, the  proceeds  of  which  the 
bank  agreed  to  apply  in  payment 
of  this  note;  that  the  property 
had  been  converted  into  money, 
but  the  bank  had  refused  to  pay 
the  note,  although  requested  to  do 
80,  and  that  an  action  had  pre- 
viously been  brought  upon  the 
notes  against  the  makers,  in  which 
judgment  had  been  recovered  and 
execution  issued  and  returned 
unsatisfied.  The  complaint  con- 
cluded with  the  following  demand 
for  judgnnent :  "  Wherefore  plain- 
tiffs demand  judgment  against  the 
defendants,  and  each  of  them,  for 
the  sum  of  $2,870.53,  with  interest 
thereon  from  the  5  th  day  of  April, 


1876,  together  with  the  costs  and 
disbursements  of  this  action." 

The  defendant  G.  demurred  to 
this  complaint  on  the  ground  that 
it  did  not  contain  facts  sufficient 
to  constitute  a  cause  of  action 
against  him,  and  his  demurrer 
was  sustained  at  Special  Term. 

William  A.  Beach,  for  applts. 

John  H,  V,  Arnold,  for  respts. 

Held,  That  when  a  defendant 
does  not  answer,  but  serves  a  de- 
murrer, the  demand  of  judgment 
is  a  material  part  of  the  complaint. 
Section  1207  of  the  Code  of  Civil 
Procedure  is  applicable  to  such  a 
case,  and  the  relief  ^cannot  be  more 
favorable  than  that  demanded. 

That  it  appeared  from  the  de- 
mand of  judgment  that  the  object 
of  the  action  was  to  recover  a 
specific  sum  of  money  against  each 
one  of  the  defendants  upon  the 
contracts  set  out  in  the  complaint, 
and  as  these  contracts  were  by 
their  terms  several  they  could  not 
be  legally  joined  in  the  same  com- 
plaint, for  they  could  not  be  made 
the  ground  of  a  joint  judgment 
against  all  the  defendants,  29 
Barb.,  391,  394,  and,  consequent- 
ly, either  defendant  was  at  liberty, 
on  his  own  behalf,  to  have  de- 
murred to  the  complaint. 

That  although  upon  the  facts  a 
judgment  for  an  accounting  against 
the  bank  would  not  be  improper, 
and  to  such  an  action  the  makers 
of  the  note  would  be  proper 
parties,  40  N.  Y.,  577;  49  N.  Y., 
626,  yet  where  such  is  intended  to 
be  the  object  or  scope  of  the  ac- 
tion it  should  be  included  within 
the  demand  for  judgment  to 
entitle    plaintiff    to      the     relief 
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where  no  answer  to  the  com- 
plaint shall  be  served,  and 
since  in  this  case  the  demand 
was  restricted  to  a  money  judg- 
ment against  the  makers  upon  the 
note  as  a  legal  obligation,  and  it 
appeared  from  the  complaint  that 
such  a  judgment  had  already  been 
obtained  against  them,  the  de- 
murrer should  be  sustained. 

Judgment  aflSrmed. 

Opinion  by  Daniels^  J.;  Brady, 
/.,  concurs,  on  the  ground  that 
the  case  is  controlled  by  §  1207  of 
the  Code  of  Civil  Procedure. 


WILLS.     DEVISE. 

N.  Y.  Supreme  Court.    General 

Term.    Third  Dept. 

Giles  H.  Van  Home,  respt,^  v. 
William  Campbell  et  al.,  applts. 

Decided  May,  1883. 

J.  F.,  by  will  dated  May  27th,  1791,  made 
the  following  devise  of  a  tract  of  fourteen 
acres  of  land:  '*!  give,  devise  and  be- 
queath the  same  (the  14  acres)  to  my  son, 
D.,  to  hold  to  him,  his  heirs  and  assigns 
forever."  By  a  subsequent  clause  in  the 
will  it  was  provided  in  subi^tanco  and 
effect  that  if  D.  should  ' '  die  seized  of  the 
estate  hereinbefore  bequeathed  or  any  part 
thereof  without  lawful  issue,  that  then"  his 
estate  shall  descend  to  the  testator's  son, 
H.  Heldy  That  D.  took  under  such  devise 
a  fee  simple  absolute  in  the  14  acres. 

Appeal  from  judgment  in  eject- 
ment in  favor  of  plaiatiflf,  rendered 
upon  a  trial  by  the  court  without 
a  jury. 

J.  F.,  by  will  dated  May  27th, 
1791,  made  the  following  devise  of 
a  tract  of  fourteen  acres  of  land : 
'•I^ive,  devise  and  bequeath  the 
same  (the  14  acres)  to  my  son  D., 
to  hold  to  him,  his  heirs  and  as 
signs  forever."     By  a  subsequent 


clause  in  the  will  it  was  provided 
in  substance  and  effect  that  if  D. 
should  ''die  seized  of  the  estate 
hereinbefore  bequeathed  or  any 
part  thereof  without  lawful  issue, 
that  then"  his  estate  shall  descend 
to  the  testator's  son  H.  D.  died 
in  1837  seized  of  said  fourteen 
acres  of  land  and  left  no  lawful 
issue.  H.  died  intestate  about 
1804.  Jane  Van  Home,  the  ori- 
ginal plaintiff  in  this  action,  was, 
when  the  action  was  commenced, 
and  up  to  her  death, his  only  heir- 
at-law.  Plaintiff  succeeded  to  a 
moiety  of  Jane  Van  Home's  title, 
if  she  had  any,  and  has  been  sub- 
stituted. 

Daniel  Yostj  for  applts. 

I^.  Fish^  for  respt. 

Held,  That  the  rules  of  law  ex- 
isting prior  to  the  adoption  of  the 
Revised  Statutes  will  control  the 
decision.  The  first  clause  of  the 
will  manifestly  gave  D.  the  abso- 
lute title  to  the  property  with  un- 
limited power  of  alienation.  The 
subsequent  clause  in  no  respect 
takes  away  such  power,  but  on 
the  contrary  recognizes  it,  and  as- 
sumes that  D.  may  exercise  it  dur- 
ing his  lifetime.  It  was  therefore  in 
the  power  of  D.  to  defeat  the  lim- 
itation over  to  H.  The  provisions 
of  the  will  were  not,  therefore, 
valid  as  an  executory  devise,  be- 
cause such  a  devise  can  not 
be  aliened  or  barred  by  any 
mode  of  conveyance.  2  Wash,  on 
Real  Prop.,  355-357,  and  cases 
cited;  16  Johns.,  537-589;  11 
Wend.,  260-276. 

As  D.  had  an  absolute  power  of 
alienation  the  limitation  over  as  a 
remainder  was  void,    because  re- 
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pugnant  to  the  absolute  title  given 
to  D.  2  Wash,  on  Real  Prop., 
225  (11),  226  (12) ;  16  Johns., 
537;  10  Johns.,  18;  1  Sandf.  Ch., 
274.  The  last  two  cases  are 
strictly  applicable  and  the  facts 
almost  identical.  No  doubt  can 
exist  that  they  express  the  law  as  it 
existed  when  this  will  took  effect. 
Judgment  reversed  and  new  trial 
granted,  costs  to  abide  event. 
OpimonhvBoardmariyJ,;  Learn- 
ed, P,  J,y  and  Bockes,  /.,  concur. 


inherited  brother,  the  testator,  out 
of  abundant  caution,  directed  the 
preparation  of  another  will. 

That  as  in  all  respects  the  will 
was  properly  published  and  shown 
to  be  the  free  wiU  of  a  competent 
testator,  the  decree  qt  the  surro- 
gate was  right  and  should  be  af- 
firmed. 

Decree  aflSrmed. 

Opinion  by  Pratl,  J,;  Barnard^ 
P,  y.,  concurs. 


WILL.     EVIDENCE. 

N.Y.  Supreme  Court.  General 
Tf.rm.     Second  Dept. 

Samuel  A.  Morrow,  applt^  v. 
Robert  H.  Morrow,  respL 

Decided  May,  1883. 

A  competent  testator  executed  his  will  in 
favor  of  one  brother,  wliich  was  witnessed 
by  a  friend  of  another  and  disinherited 
brother.  Held,  That,  in  the  absence  of  any 
testimony  adverse  to  the  will,  it  signified 
nothing  beyond  abundant  caution  that  the 
testator  executed  a  second  and  similar  will 
drawn  by  a  different  counsel  and  witnessed 
by  a  different  witness. 

Appeal  from  a  decree  of  the  sur- 
rogate admitting  the  will  of  A.  T. 
Morrow,  deceased,  to  probate. 

Testator  executed  two  wills,  both 
of  which  were  in  favor  of  one  of 
testator's  brothers. 

Wm,  D.  Veeder^  for  applt. 

Chas,  J,  Lowrey^  for  respt. 

Held^  That  for  apparent  and 
cogent,  if  not  controlling,  reasons 
testator  selected  one  of  his  brothers 
as  his  beneficiary. 

That  it  was  perfectly  natural 
that,  inasmuch  as  one  of  the  sub- 
scribing witnesses  to  the  first  will 
was  known  to  be  a  friend  of  a  dis- 


PLEADING.     PRACTICE 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Williams.  Lawsonetal., respts,^ 
V.  George  A.  Boy n  ton,  applt. 

Decided  March  30,  1883. 

A  stipulation  extending  a  defendant's  time  to 
answer  thirty  days  in  consideration  of  his 
promise  to  pay  something  on  account 
within  that  time  is  not  conditional,  and 
does  not  become  inoperative  on  account  of 
the  failure  of  the  defendant  to  comply  with 
the  terms  of  his  promise,  and  the  service  of 
an  answer  within  the  thirty  days,  without 
the  payment  of  anything  on  account,  is  a 
proper  and  regular  service. 

Appeal  from  order  denying  mo- 
tion to  set  aside  a  judgment  and 
for  leave  to  answer. 

On  October  23d,  1882,  plaintiffs' 
attorney  signed  a  stipulation  in 
the  following  form  :  ''  The  defend- 
ant's time  to  answer  is  further 
extended  thirty  days  in  considera- 
tion of  his  promise  to  pay  some- 
thing on  account  at  that  time." 
Defendant  paid  nothing  on  ac- 
count; but  on  the  22d  day  of 
November  defendant's  attorney 
served  an  answer,  which  was  re- 
turned for  the  assigned  reason 
that  the  extension  was  conditional, 
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and  that  the  condition  upon  which 
it  was  given  had  not  been  complied 
with.  On  November  24th  judg- 
ment was  entered,  which  defend- 
ant immediately  took  steps  to  set 
aside. 

Thomas  Darlington^  for  applt. 

L.  H.  Arnold,  Jr,,  for  respt. 

Held,  That  the  stipulation  did 
not  embody  any  condition.  It  was 
given  upon  the  consideration  of 
defendant's  promise  to  pay,  and  it 
did  not  become  inoperative  on  ac- 
count of  his  failure  to  comply 
with  the  terms  of  his  promise. 
The  service  of  the  answer  within 
thirty  days  was  all  that  was  neces- 
sary to  render  the  service  regular. 

Order  reversed. 

Opinion  by  Daniels,  /./  Brady, 
J.,  concurs;  Davis,  P.  /.,  dis- 
sents, on  the  ground  that  the 
stipulation,  properly  construed, 
was  conditional  on  the  payment 
of  some  portion  of  the  demand. 


HIGHWAY  COMMISSIONERS. 
POWERS. 

N.  Y.  Supreme  Court.     General 
Term.     Second  Dept. 

Jane  Myers,  applt.,  v.  James  C. 
Martin  et  al.,  respts. 

Decided  May,  1883. 

Where  work  to  be  done  falls  within  the  gen- 
eral powers  of  commissioners  of  highways 
to  superintend,  regulate  and  repair  streets 
or  highways,  it  is  not  necessary  that  an  ex- 
act grade  shall  be  fixed  by  written  resolu- 
tion before  any  work  can  be  done,  but  an 
oral  direction  pointing  out  and  ordering  the 
same  is  sufficient. 

Where  the  work  is  required  to  be  done  by 
contract  or  the  side  owners  have  a  right  to 
do  it  and  thus  avoid  assessment,  an  exact 


description  of  the  work  required  becomes 
necessary. 

The  powers  of  the  trustees  of  the  Village  of 
Port  Jervis  as  commissioners  of  highways 
are  not  abridged  by  the  subsequent  sec- 
tion of  the  charter  providing  for  the  im- 
provement of  sidewalks  where  the  expense 
is  to  be  borne  by  assessment. 

Where  the  whole  subject  of  cutting  down  the 
grade  of  a  street  had  been  for  months  under 
consideration  by  the  board  of  trustees  and 
every  step  taken  upon  due  deliberation  and 
by  direction  of  the  board,  Held,  That  a  suit 
could  not  be  maintained  by  an  adjacent 
owner  against  a  trustee  individually  to  re- 
strain the  lowering  of  the  grade,  even 
though  at  that  time  the  exact  grade  had  not 
been  fixed  by  a  resolution  of  the  board  of 
trustees. 

Appeal  from  a  judgment  and 
order  dismissing  plaintiflTs  com- 
plaint and  vacating  an  injunction 
theretofore  granted  in    the  action. 

Suit  to  restrain  the  cutting  down 
and  lowering  the  grade  of  a  street 
in  front  of  plaintiff's  premises  in 
the  Village  of  Port  Jervis. 

By  the  charter  of  that  village 
the  trustees  are  commissioners  of 
highways,  invested  with  all  the 
powers  of  such  oflScials  under 
Chap.  370,  Laws  of  1873,  and  Chap. 
16,  Parti,  Art.  1,  Revised  Stat- 
utes. The  defendant  M.  was  one 
of  the  trustees  and  defendant  L. 
was  a  street  commissioner  at  work 
under  his  direction.  This  action 
was  commenced  in  October,  1881. 
The  exact  grade  was  adopted  in 
November,  1881. 

A.  Van  Etten,  for  applt. 

(7.  E.  Cuddeback,  for  respts. 

Ileld,  That  the  acts  complained 
of  were,  under  the  authority  of  2 
Hill,  466,  within  the  powers  of  the 
trustees  as  highway  commission- 
ers, and  their  powers  were  not 
abridged  by   the  subsequent  sec- 
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tionof  the  charter  providing  for 
the  improvement  of  sidewalks 
where  the  expense  is  to  be  borne 
by  assessment. 

That  this  is  not  a  case  where  the 
action  of  the  Board  of  Trustees 
was  intended  as  a  basis  upon  which 
tu  levy  an  assessment  upon  lot 
owners,  including  the  plaintiff, 
and  collective  action  was  not  es- 
sential. 

That,  however,  if  action  as  a 
board  was  necessary  for  the  pro- 
tection of  defendants,  such  formal 
action  was  had.  Though  the  final 
resolution  fixing  the  exact  grade 
of  the  street  was  not  passed  until 
November  7,  1881,  yet  it  appears 
that  in  September,  October  and 
November,  1880,  reports  were  made 
by  the  street  committee  to  the 
board  showing  what  had  been 
done  upon  this  street,  which  were 
approved  by  the  board.  The  re- 
port of  September  6th  stated  that 
they  had  commenced  cutting  down 
the  street,  and  the  subsequent  re- 
ports showed  the  number  of  days 
work  done  thereon.  It  appears, 
too,  that  the  village  engineer  on 
July  8,  1880,  had  made  a  survey 
and  profile  of  the  street  at  this 
point  and  fixed  the  grade  and  the 
same  was  before  the  board;  so  that 
all  the  work  done  prior  to  the  com- 
mencement of  this  suit  was  under 
the  direction  and  control  of  the 
board  and  approved  by  it. 

That  where  work  to  be  done 
falls  within  the  general  powers  of 
commissioners  of  highways  to  su- 
perintend, regulate  and  repair 
streets  or  highways,  it  is  not  neces- 
sary that  an  exact  grade  shall  be 
fixed  by  written   resolution  before 


any  work  can  be  done,  but  an  oral 
direction  pointing  out  and  order- 
ing the  same  is  sufficient. 

That  where  the  work  is  required 
to  be  done  by  contract  or  the  side 
owners  have  a  right  to  do  it  to 
avoid  an  assessment  an  exact  de- 
scription of  the  work  required  be- 
comes necessary. 

That  a  wide  discretion  and  con- 
siderable authority  is  conferred 
upon  said  oflScers  in  the  care  and 
management  of  highways,  and 
their  powers  should'not  be  unneces- 
sarily crippled  by  a  barren  con- 
struction of  the  statutes,  especial- 
ly on  villages,  where  a  more  active 
duty  is  imposed  and  a  wider  dis- 
cretion required  to  protect  the  pub- 
lic than  in  sparsely  inhabited  towns. 

That  as  in  this  case  the  whole 
subject  was  for  months  under  con- 
sideration by  the  Board  of  Trus- 
tees, and  every  step  was  taken 
upon  due  deliberation  and  by  di- 
rection of  the  board,  the  acts 
complained  of  were  the  acts  of  the 
corporation — the  Village  of  Port 
Jervis — and  no  action  lies  against 
a  trustee  individually  except  for 
some  unauthorized  official  or  mali- 
cious act  to  the  injury  of  the 
plaintiff. 

That  Birdsall  v.  Clark,  73  N.  Y., 
73,  and  Thompson  v.  Schermer- 
horn,  6  N.  Y.,  92,  do  not  apply, 
for  in  those  eases  the  effort  was  to 
subject  the  individual  to  a  burden 
by  way  of  taxation. 

That  the  powers  conferred  by 
the  charter  furnish  a  complete  de- 
fense. 

Judgment  affirmed,  with  costs. 

Opinion  by  PratU  /.;  Dykman^ 
/.,  concurs. 
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NEGLIGENCE.    DAMAGES. 
PRACTICE. 

N.  Y.  Common  Pleas.  General 
Term. 

Thonjas  Ryan,  respt.^  v.  George 
S.  Miller,  applt. 

Decided  March  15,  1883. 

PlaintiflE  was  employed  by  defendant  as  a 
hod -carrier  in  the  erection  of  a  certain 
building,  and,  while  standing  near  the  foot 
of  a  ladder  awaiting  his  turn,  the  ladder 
broke,  and  the  man  using  it  fell  upon  plain- 
tiff, throwing  him  from  the  platform  into  a 
well-hole,  whereby  he  suffered  severe  in- 
juries. The  evidence  showed  that  the 
ladder  was  negligently  cx)nstructed  by  de- 
fendant's foreman  for  use  in  defendant's 
business.  Held,  That  plaintiff  was  not 
guilty  of  contributory  negligence  in  stand- 
ing near  the  foot  of  the  ladder;  that  it  was 
immaterial  by  whom  the  ladder  was  con- 
structed, so  long  as  it  was  furnished  b^ 
and  with  defendant's  direction  for  use  in 
his  business;  that  the  damages  were  not  too 
remote;  and  that  a  verdict  for  plaintiff 
should  be  sustained. 

There  was  a  conflict  of  testimony  as  to 
whether  the  round  of  the  ladder  which 
gave  way  was  the  first  or  the  third 
round,  and  the  evidence  clearly  showed 
that  the  third  round  was  put  in  by 
the  foreman,  but  there  was  a  question  for 
the  jury  whether  or  not  the  first  round  was 
put  in  by  a  stranger  to  defendant.  De- 
fendant requested  the  Court  to  charge  that, 
"if  the  jury  are  satisfied  that  the  round 
which  broke  ♦  ♦  ♦  was  not  put  on  the 
ladder  by  defendant  or  his  foreman,  plain- 
tiff cannot  recover,"  which  was  refused. 
UM,  No  error.  The  request,  if  charged, 
would  have  authorized  the  jury  to  find  that 
the  third  round  was  not  put  on  by  the  fore- 
man, which  was  against  the  evidence. 

Appeal  from  judgment  and  from 
order  denying  motion  for  a  new 
trial. 

Action  for  damages  for  per- 
sonal injury. 

Defendant  was  engaged  in  the 
erection  of  certain  houses,  and 
plaintiff  was  employed  by  him  as 


a  hod-carrier.  Defendant's  fore- 
man, with  the  assistance  of  certain 
workmen,  constructed  a  ladder  to 
be  used  by  the  hod-carriers,  wliich 
was  placed  on  a  temporary  plat- 
form, partly  built  over  an  opening 
into  the  story  below,  known  as  a 
well-hole.  At  the  time  of  the  ac- 
cident plaintiff  stood  upon  the 
platform,  four  feet  from  the  foot 
of  the  ladder  and  two  feet  from 
the  opening,  aw'^airing  his  turn  to 
ascend  thereon,  when  the  hod- 
carrier  who  was  on  the  ladder,  in 
taking  hold  of  one  of  the  rounds, 
displaced  it,  fell  over,  and,  strik- 
ing plaintiff,  caused  him  to  fall 
from  the  platform  through  the 
well-hole,  by  which  he  suffered 
severe  injuries.  There  was  evi- 
dence tending  to  show  negligence 
in  fastening  the  round  which  came 
off.  The  jury  found  for  plaintiff ; 
various  exceptions  to  the  admission 
of  evidence,  and  to  the  Judge's 
charge  and  refusals  to  charge  were 
taken. 

A.  T.  Compton,  for  applt. 

Johri  C,  To7/ilinson^  for  respt. 

Held,  Than  the  judgment  and 
order  appealed  from  must  be  sus- 
tained. The  damages  were  not  too 
remote.  If  defendant's  servants 
were  guilty  of  negligence  in  con- 
structing the  ladder,  that  was  the 
immediate  cause  of  the  happening 
of  the  accident,  and  it  was  not  the 
person  falling  who  can  be  said  to 
be  the  only  immediate  cause  there- 
of. 

Defendant,  as  employer,  being 
bound  to  furnish  proper  materials 
and  instruments  to  do  the  work,  it 
was  immaterial  by  whom  the  lad- 
der was  improperly  constructed, 
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so  long  as  it  was  famished  by  and 
with  the  direction  of  defendant 
for  the  purposes  of  use  by  his  em- 
ployees. 

There  was  a  conflict  of  evidence 
as  to  whether  the  round  of  the 
ladder  which  came  off  was  the  top 
round  or  the  third  round.  The 
evidence  clearly  showed  that  the 
latter  was  put  in  by  the  foreman  ; 
but  as  to  the  top  round,  it  was  a 
question  for  the  jury  on  the  evi- 
dence whether  it  was  put  on  by 
the  foreman  or  not.  Defendant 
requested  the  Court  to  charge 
that,  ''if  the  jur}'  are  satisfied 
that  the  round  which  broke  and 
caused  the  accident  was  not  put 
on  the  ladder  by  defendant  or  his 
foreman,  plaintiff  cannot  recover," 
which  the  Court  refused. 

Held,  No  eri:or.     The  charge,  if 
made,  would  have  authorized  the 
jury  to  say,  even   if  they  should 
find  that  the  third  round  came  off 
and  was  the  cause  of  the  accident, 
that  it  was  not  put  on  by  the  fore- 
man, which  was  entirely  contrary  to 
the  evidence.    The  request  was  not 
framed  with  proper  precision.     88 
N.  Y.,  228. 

Judgment  and  order  affirmed, 
with  costs.  \ 

Opinion  by  Van  Brunt,  /.  / 
^'  P^  Daly,  Ch.  7.,  and  J.  F. 
^^y»  ^.,  concur. 


CONTRACT.  NULLIFYING 

CLAUSE. 
^-  Y.  Common  Pleas.    General 
Term. 

J.  W.  s.  Dey,  respL,  v.  Emilie 
^^n  et  al.,  applts. 
^^cided  March  15,  1883. 


Plaintiff,  who  owned  certain  real  estate  in 
Brooklyn,  a/?reed  with  defendant  to  ex- 
change it  for  property  of  the  latter  located 
in  Texas,  the  contract  not  to  be  binding 
on  plaintiff  and  to  become  void  unless  con- 
firmed and  approved  by  one  T.,  after  a 
personal  examination  of  defendant's  prop- 
erty made  by  him.  T.  went  to  Texas, 
but  failed  to  find  the  property,  and  did  not 
approve  the  exchange.  This  action  was 
brought  on  the  contract,  and  the  complaint 
demanded  damages  for  a  breach  thereof  ; 
the  damages  proven  being  the  amount  of 
T.'s  bill  for  services.  Held,  That  the  want 
of  T.'s  approval  reduced  the  contract  to  a 
nullity,  so  that  the  parties  stood  in  the  same 
position  as  though  it  had  never  existed, 
and  plaintiff  could  therefore  claim  nothing 
for  breach  of  its  provisions. 

Appeal  by  defendant  from  judg- 
ment. 

On  the  4th  of  November,  1875, 
at  the  City  of  New  York,  plaintiff 
and  defendants  entered  into  an 
agreement  to  exchange  certain 
real  estate.  Plaintiff's  property 
was  located  in  Kings  County,  New 
York,  and  defendants'  was  repre- 
sented to  be  located  in  Live  Oak 
County,  Texas.  Defendants  had 
seen  and  approved  of  plaintiff's 
property,  but  plaintiff  had  not 
seen  or  examined  defendants' 
property.  The  agreement  pro- 
vided that  it  should  not  be  binding 
upon  plaintiff  unless  confirmed 
and  approved  of  by  one  T.,  after  a 
personal  examination  of  defend- 
ant's property  made  by  him;  but 
if  the  said  T.  should  approve  of 
such  purchase  and  exchange  then 
the  agreement  was  to  become 
binding  upon  plaintiff  ;  otherwise 
to  become  and  be  null  and  void. 
T.  went  to  Texas  for  the  purpose 
of  examining  defendant's  proper- 
ty, was  unable  to  find  it  and  did 
not    approve    the     proposed    ex- 
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change.  This  action  was  brought 
to  recover  the  amount  of  Mr.  T.'s 
bill  for  services  and  expenses, 
part  of  which  plaintiff  had  paid 
and  the  balance  he  was  bound 
for.  The  complaint  was  framed  as 
if  brought  upon  the  contract, 
setting  it  out  at  length  and  con- 
cluding "  that  said  defendants 
have  failed  to  perform  said  agree- 
ment on  their  part,  whereby  plain- 
tiff was  damaged  in  the  sum  of," 
etc. 

A  motion  to  dismiss  the  com- 
plaint, upon  the  ground  that  the 
contract  had  become  null  and 
void  by  its  own  terms,  was  made 
and  denied,  to  which  defendant 
duly  excepted.  Upon  the  trial  judg- 
ment was  given  for  plaintiff,  and 
from  that  judgment  this  appeal  is 
taken. 

James  R.  Bishop^  for  ai)plts. 

Oilbert  0.  Hulse,  for  respt. 

Held,,  That  the  judgment  in  this 
action  cannot  be  sustained.  The 
action  is  brought  to  recover  dam- 
ages for  the  breach  of  a  contract 
which  does  not  exist.  The  con- 
tract itself  provided  that  if  T.  did 
not  approve  it  should  become  null 
and  void.  T.  did  not  approve ; 
the  contract  by  its  terms  became 
null  and  void.  Whatever  might 
have  been  the  rights  of  the  parties, 
had  not  the  contract  by  its  very 
terms  become  null  and  void,  it  is 
not  necessary  now  to  determine  ; 
but  there  is  no  principle  upon 
which  an  action  can  be  maintained 
upon  a  contract  which  upon  its 
face  has  become  null  and  void. 
The  contract  in  question  is  not  a 
mere  giving  of  an  option  to  pur- 
chase dependent  upon  the  approv- 


al of  T.  and  based  upon  a  valuable 
consideration,  as  seems  to  have 
been  assumed  by  the  learned 
Judge  who  tried  the  cause;  but 
the  want  of  T's  approval  reduced 
the  contract  to  a  nullity  by  its 
very  terms,  and  the  contract  being 
null  and  void  the  parties,  as  far 
as  all  rights  under  the  contract 
are  concerned,  stood  in  precisely 
the  same  position  as  though  it  had 
never  existed.  The  parties  them- 
selves have  determined  that  no 
claims  whatever  should  be  made 
under  the  contract  in  case  T.  did 
not  approve,  when  they  provided 
that  the  contract  in  default  of  such 
approval  should  become  null  and 
void.  Having  thus  determined, 
no  recovery  for  breach  of  contract 
can  be  had,  whatever  remedies 
plaintiff  may  have. 

Judgment  reversed  and  new  trial 
ordered ;  costs  to  appellant  to 
abide  the  event. 

Opinion  by  Van  Brunt^  J".  / 
Beach^  /.,  concurs. 

Daly,  0,J.,  dissents,  holding  that 
the  provision  as  to  voiding  the 
contract  was  founded  upon  the  as- 
sumption that  the  land  was  in  ex- 
istence, and,  there  being  no  such 
property,  defendant  was  liable  for 
expenses  incurred  ;  that  the  case 
does  not  essentially  differ  in  re- 
spect to  defendants'  liability  for 
the  expenses  to  which  plaintiff  had 
been  put  from  a  case  where  a 
party  agrees  to  convey  property, 
which  he  is  unable  to  do,  it  ap- 
pearing upon  investigation  that  he 
has  no  title,  but  in  which  it  has 
been  held  that  he  is  liable  to  the 
other  party  for  the  expenses  he 
incurred  in  examining  the    title. 
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69  N.  Y.,  201 
Daly,  117. 


77  N.   Y.,   212;  6  ; 


EVIDENCE. 

N.  Y.  Supreme  Court.   General 

Term.     First  Dept. 

The  People,  respts,^  v.  Theodore 
Ware,  appU. 

Decided  March  30,  1883. 

A  party  who,  on  cross-examination,  questions 
a  witness  as  to  collateral  circumstances,  for 
the  sole  purpose  of  discrediting  him,  is 
concluded  by  his  answer. 

To  entitle  a  party  interrogating  a  witness  in 
this  manner,  by  way  of  cross-examination, 
to  introduce  evidence  to  contradict  his 
statements,  the  cross-examination  must  be 
directed  to  a  material  inquiry  in  the  case, 
or  to  evidence  establishing  a  hostile  or  un- 
friendly bias  against  the  party  in  the  mind 
of  the  witness. 

Appeal  from  a  judgment  con- 
victing defendant  of  the  crime  of 
robbery. 

Defendant  was  convicted  of 
being  one  of  three  men  who, 
on  the  23d  day  of  October,  1882, 
entered  the  laundry  of  the  com- 
plainant, a  Chinaman,  and,  by 
force  and  threats,  robbed  him  of 
$40. 

After  the  case  was  rested  by  the 
People,  defendant  was  sworn  on 
his  own  behalf,  and,  on  cross-ex- 
amination, was  asked  whether  on 
October  19th,  1882,  he  had  not 
entered  the  laundry  of  a  Chinaman 
named  Hong  Wah,  presented  a 
pistol  at  his  head  and  robbed  him 
of  $70.  Defendant  denied  that  he 
had  done  so. 

After  the  defence  had  rested  the 
District  Attorney  called  the  China- 
Djan,  Hong  Wah,  in  rebuttal,  and 
he  was  allowed  to  testify,  against 


defendant's  objection  and  excep- 
tion, that  on  the  19th  of  October, 
1882,  defendant  had  entered  his 
premises  and  robbed  him  of  $70. 
The  trial  judge,  in  admitting  this 
evidence,stated  that  it  was  received 
for  the  purpose  of  contradicting 
and  discrediting  defendant  as  a 
"witness. 

William  F.  Kintzing,  for  applt. 

A.  J,  Requier^  for  respts. 

Held^  Error;  that  whether  de- 
fendant participated  in  the  com- 
mission of  another  offence  was  not 
a  material  inquiry  on  the  trial  of 
this  indictment.  It  was  simply 
collateral,  and  the  object  of  the 
cross-examination  was  to  show 
such  preceding  criminal  conduct 
on  the  part  of  defendant  as  would 
lead  the  jury  to  discredit  him 
as  a  witness.  When  that  course 
of  examination  has  beVn  fol- 
lowed the  law  does  not  per- 
mit the  party  adopting  it  to 
introduce  lurtherand  independent 
evidence  to  prove  that  the  denial 
of  the  witness  was  false.  When 
that  is  the  sole  eflfect  to  be  given 
to  the  evidence  the  party  cross- 
examining  the  witness  is  concluded 
by  his  answer.  The  inquiry  can- 
not be  further  extended  by  pro- 
ducing contradictory  testimony. 
To  entitle  th^  party  interrogating 
the  witness  in  this  manner,  by  way 
of  cross-examination,  to  introduce 
evidence  to  contradict  his  state- 
ments, the  cross-examination  must 
be  directed  to  a  material  inquiry 
in  the  case,  or  to  evidence  estab- 
lishing a  hostile  or  unfriendly  bias 
against  the  party  in  the  mind  of 
the  witness.  30  N.  Y.,  243,  245; 
27  N.  Y.,  586;  28  N.  Y.,  153;  31 
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N.  Y.,  75,  87;  53  N.  Y.,  164, 
175-6;  89  N.  Y.,  243. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion  by  Daniels^  J.;  Davis y 
P.  J.y  and  Brady^  /.,  concur. 

[Note. — This  judgment  was  af- 
firmed by  the  Court  of  Appeals 
May  8,  1883,  without  a  written 
opinion. — Ed.] 


CONSTRUCTION  OF  STAT- 
UTES. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

The  People  ex  rel.  Hiram  Owen 
et  al.,  respls.y  v.  Arthur  D.  Leary 
et  al.,  Village  Auditors,  applts. 

Decided  May,  1883. 

The  power  to  create  an  indebtedness  by  the 
water  commissioners  of  Saratoga  Springs 
is  not  limited  by  §  61  of  the  charter  of  the 
village  as  piissed  in  1866  (Chap.  220,  Laws 
1866),  but  is  an  independent  power  given 
to  them  by  Laws  1872,  Chap,  763. 

Appeal  from  order  of  Special 
Terra,  granting  a  mandamus  re- 
quiring defendants  to  audit  certain 
claims.  In  January,  1882,  the 
water  commissioners  of  the  village 
of  Saratoga  Springs  entered  into 
a  contract  with  the  Holly  Manu- 
facturing Co.  to  su|<ply  new  ma- 
chinery for  the  water  works  of 
said  village,  by  which  the  village 
was  bound  to  pay  $31,000  in  four 
equal  annual  instalments.  The 
work  was  accepted  December  2d, 
1882.  No  money  or  tax  for  that 
purpose  had  been  levied  or  voted, 
nor  had  there  been  any  appropria- 
tion for  that  purpose.  There  was 
not   money  on  hand  to   pay  the 


whole  amount,  or  any  but  the 
first  instalment.  The  claim  was 
rejected  by  the  auditors  because, 
as  is  alleged  by  them,  ''  the  con- 
tract is  in  violation  of  §  61  of  the 
charter  of  the  village  of  Saratoga 
Springs,"  forbidding  the  creation 
of  a  debt  or  the  making  of  an  ex- 
penditure until  the  money  or  tax 
shall  have  been  voted  or  levied. 
This  provision  is  contained  in  the 
Laws  of  1866,  Chap.  220. 

C.  S.  Lester,  for  respts. 

L,  B.  Pike  and  B.  T.  Brackett, 
for  applts. 

Held,  That  under  the  Laws  of 
1872,  Chap.  763,  a  new  department 
was  organized  under  the  control 
of  water  commissioners  who  have 
the  power  to  manage  and  control, 
repair,  make  alterations  and  use 
all  necessary  precautions  for  the 
preservation  and  security  of  the 
water  works.  The  commissioners 
receive  and  expend  the  income 
and  rents  derived  from  the  water 
works  in  the  discharge  of  their  du- 
ties. The  statute  as  a  whole  indi- 
cates a  power  in  the  commissioners 
quite  independent  of  the  trustees 
and  confers  upon  them  all  the 
power  before  that  time  possessed 
by  the  trustees  of  the  village.  The 
trustees  have  no  control  over  the 
funds  derived  from  the  water 
works  which  are  to  be  expended 
by  the  commissioners  in  the  dis- 
charge of  their  duties  "under  the 
law.  Undoubtedly  the  water  com- 
missioners are  officers  of  the  vil- 
lage, which  is  liable  for  their  acts 
done  within  the  authority  con- 
ferred by  the  laws.  But  they  are 
officers  to  whom  powers  are  given 
in  excess  of  the  powers  given  to 
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the  officers  of    the  village  under 
the  charter  of  1866.      As  to  such 
oflBcers  and  such   powers  the  re- 
striction of  §  61  is  by  implication 
and  of    necessity   repealed.     The 
village  trustees  have  no  power  to 
provide  the    commissioners    with 
funds  for  the  ordinary  conduct  of 
their  business.     Section  54  defines 
the  purposes    for    which    money 
may  be  raised.     By  that  only  $500 
may  be  raised    annually   for    re- 
pairs.        Should     repaira   exceed 
that  amount,  or  should  improve- 
ments or  extensions  be  required, 
no  power  is  given  by  the  charter 
to  supply  the  needed  funds.     But 
by  the  act  of  1872,  the  powers  and 
duties    of  the  trustees    were  con- 
ferred upon  the  water  commission- 
ers, and  to  them  wasgiven  the  man- 
agement and  the    control  of   the 
water  works  and  the  power  to  re- 
pair,   alter,    preserve  and   secure 
them.     The  rents    for  the   use  of 
the  water  do  not  go  to  the  trus- 
tees,   but   to  the    commissioners, 
and  they  are  required  to  apply  the 
same  to  necessary  repairs,  altera- 
tions   and     preservation    of    the 
works  and  to  the  payment  of  the 
principal  and  interest  of  the  debts 
arising  from    the  building  of  the 
works.     The  duties  of  the  trustees 
are  restricted   to    raising    money 
when  necessary  tor   the  payment 
of  principal  or  interest  of  the  per- 
manent debt  and  to  the  raising  of 
money    for    their    extension   and 
completion.     As  the  rents  do  not 
go  into  the  actual  possession    of 
the    commissioners,     the    claims 
arising  from   their  acts  must   be 
audited  before  they  can  be  paid. 
It  is  thus  seen  that  the   commis- 


sioners have  the  control  of  all  the 
funds  and  income  derived  from 
the  water  works,  and  the  applica- 
tion thereof  to  the  purposes  pro- 
vided by  the  law,  and  so  long  as 
the  act  done  and  the  applications 
made  are  pursuant  to  and  within 
the  power  given  them  they  are 
not  restricted  by  §  61  of  the  char- 
ter. 

They  may  make  repairs,  supply 
defects,  renew  machinery  or  do 
work  for  the  protection  or  efficien- 
cy of  the  works  and  pay  for  them 
out  of  the  funds  derived  from  the 
water  works. 

To  this  extent  the  commission- 
ers are  independent  of  the  trus- 
tees. The  theory  of  the  Legisla- 
ture may  be  assumed  to  be  that 
the  income  of  the  water  works 
shall  pay  all  current  expenditures 
upon  them,  and  that  any  surplus 
shall  be  applied  to  the  payment 
of  the  debt  contracted  in  their 
erection  or  extension.  That  it  may 
do  this  the  commissioners  are  au- 
thorized to  fix  the  water  rents, 
and  when  such  rents  are  collected 
they  are  to  be  applied  in  pay- 
ment of  "  claims  and  indebtedness 
contracted  by  said  board  of  water 
commissioners  after  they  shall 
have  been  duly  audited  by  the 
board  of  village  auditors." 

In  this  view  of  the  case  the 
power  to  create  an  indebtedness 
by  the  water  commissioners  is  not 
limited  by  §  61  of  the  charter,  but 
is  an  independent  power  given  to 
them  by  the  Legislature  of  1872. 

If,  however,  the  provisions  of 
the  act  of  1872  are  inconsistent 
with  §  61,  then,  by  §  17  of  the  act 
of  1872,  §  61  is  TpTO  tanto  repealed. 
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Mayor  of  Cumberland  v.  Ma- 
gruder,  34  Md.,  381,  and  Latham 
•V.  Richards,  12  Hun,  360,  distin- 
guished. 

Order  aflSrmed,  with  costs. 

Opinion  by  Boardman^  J, ; 
Learned^  P,  /.,  concurs  ;  Bockes. 
J,,  not  acting. 


NUISANCE.     NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 
Moore,  respt,,  v.  Gadsden,  applt. 
Decided  June  5,  1883. 

Plaintiff  was  injured  by  falling  on  snow  or 
ice  which  had  accumulated  on  the  sidewalk 
in  front  of  defendant's  premises  without 
any  fault  or  negligence  on  the  part  of  the 
latter,  who  had  made  no  changes  in  the 
house  or  lot  since  he  purchased  them.  Held, 
That  if  there  was  a  nuisance  it  was  appar- 
ently caused  by  the  omission  of  the  city  to 
have  the  snow  and  ice  removed,  and  for 
that  defendant  was  not  responsible. 

An  ordinance  of  a  city  is  not  of  itself  suffi- 
cient to  give  a  cause  of  action  to  a  party  in- 
iured  by  an  act  in  violation  of.  its  terms. 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by  plaintiff  in  falling  upon  snow 
or  ice  which  had  accumulated  up- 
on the  sidewalk  in  front  of  defend- 
ant's premises,  in  the  city  of 
Brooklyn.  There  was  no  evidence 
showing  that  defendant,  by  any 
unlawful  act  or  negligence,  caused 
that  condition  of  things  which, 
either  by  or  without  fault  on  plain- 
tiff's part,  led  to  her  injury.  De- 
fendant had  made  no  changes  in 
the  house  or  lot  in  any  respect. 
They  were  in  the  same  condition 
as  when  he  purchased  them  and 
as  when  the  house  was  built.  For 
aught  that  appeared  the  conductor 
pipe  was  constructed  and  used  in 


I  a  usual  and  proper  manner.  De- 
fendant moved  to  dismiss  the  com- 
plaint on  the  ground,  among 
I  others,  that  he  was  not  liable  for 
the  injury. 

This  motion  was  denied. 

Edwin  M,  Felt,  for  applt. 

Benjamin  H,  Bayliss,  forrespt. 

Held,  Error ;  that  if  there  was 
a  nuisance  it  was  apparently 
caused  by  the  omission  of  the  city 
to  have  the  accumulated  snow  and 
ice  removed,  and  for  that  defend- 
ant was  not  responsible.  87  JS .  Y., 
122;  48  Conn.,  525. 

The  ordinance  of  a  city  is  a  po- 
lice regulation,  but  is  not  of  itself 
sufficient  to  give  a  cause  of  action 
to  a  party  injured  by  an  act  in 
violation  of  its  terms.  84  N.  Y., 
488. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  reversed  and  new  trial 
granted. 

Opinion  by  Danforth,  J.  All 
concur. 


LEGACY.     CHECKS.     EVI- 
DENCE. 

N.  Y.  Supreme  Court.   General 
Term.     Third  Dept. 

In  re  final  accounting  of  Fred- 
erick C.  Vrooman  et  al.,  exrs. 

Decided  May,  1883. 

Testator  by  his  will  bequeathed  to  his  wife 
"  The  sum  of  five  hundred  dollars,  payable 
yearly  and  every  year  out  of  the  income  of 
my  estate,"  and  to  his  daughter  he  be- 
queathed a  bond  and  mortgage  for  $2,000 
against  D.  Hdd,  That  the  legacy  to  the 
daughter  was  specific,  and  all  accumula- 
tions of  interest  on  the  bond  and  mortgage 
must  go  to  the  legatee  as  an  incident  to  the 
1      thing  given.      The  words   '*  out  of  the  in- 
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come  of  my  estate,"  as  showing  the  source 
from  which  the  $500  annuity  should  come, 
can  only  mean  that  portion  of  the  estate 
not  otherwise  legally  disposed  of. 
A  check  given  is  presumed  to  be  given  in 
liquidation  of  a  debt,  and  the  mere  silence 
of  the  payee,  when  language  is  used  charg- 
ing him  with  having  borrowed  the  money 
for  which  the  check  was  drawn,  does  not 
overcome  such  presumption. 

Appeal  from  the  decree  of  the 
Snrrogate  of  Schenectady  County, 
in  the  matter  of  the  final  account- 
ing of  Frederick  C.  Vrooman  and 
Dennis  V.  Stimson,as  executors  of 
the  last  will  of  John  N.  Vrooman. 

Testator  by  his  will  made  the 
following  bequest  to  his  wife: 
*'The  sum  of  five  hundred  dollars, 
payable  yearly  and  every  year  out 
of  the  income  of  my  estate,"  and 
to  his  daughter  he  made  the  fol- 
fowing  bequest:  '*I  further  will 
and  direct  my  executors  to  pay  my 
daughter  Catherine  Stimson  a 
mortgage  I  hold  against  her  hus- 
band Dennis  V.  Stimson  for  the 
sum  of  $2, 000."  February  20,  1874, 
testator  gave  his  check  to  Stimson, 
the  executor,  for  $100  on  the 
Schenectady  Bank,  which  was  en- 
dorsed by  Stimson  and  paid  by 
the  bank  and  canceled  about  that 
time.  The  surrogate  decided  that 
the  silence  of  Stimson,  when  cer- 
tain language  was  used  charging 
him  with  having  borrowed  this 
money,  overcame  the  presumption 
that  the  check  was  given  in  pay- 
ment of  an  antecedent  debt,  and 
charged  the  executor  with  the 
amount  of  the  check. 
S.  W.  Jackson^  for  applt. 
Z>.  if.  Chadsey  and  Alex,  J. 
Thompson,  for  respt. 
Held,  It  is  conceded   that   the 


gift  made  by  the  will  to  Catherine 
Stimson  of  the  bond  and  mortgage 
is  a  specific  legacy.  The  legacy  to 
Mrs.  Stimson,  being  specific,  was 
therefore  due  and  payable  at  the 
end  of  a  year  from  the  testator's 
death,  unless  the  language  of.  the 
will  postpones  the  time  of  pay- 
ment until  the  death  of  the  widow 
and  appropriates  the  interest  to 
the  payment  of  her  annuity.  Thn 
legacy  to  the  widow  is  general, 
qualified  only  by  the  language, 
"  payable  out  of  the  income  of  my 
estate."  This  does  not  imply  an 
intent  to  resort  to  the  income  that 

j  might  accrue  upon  a  specific  leg- 

t  acy.  The  payment  of  general  leg- 
acies must  be  paid  in  money  so  far 

!  as  assets  suffice  ;  but  a  specific 
legacy  is  made  in  the  thihg  given, 
which  carries  with  it  the  interest 
as  an  incident,  as  a  part  and  parcel 
of  the  thing  given.  2  Bradf.,  77  ; 
Williams  on  Executors,  1288  *885  ; 
Dayton  on  Sur.,  463-4,  3d  ed ;  7 
Hun,  117,  reversed,  but  not  on 
this  point,  in  72  N.  Y.,  318. 

There  is  no  more  evidence  that 
this  specific  legacy  should  con- 
tribute to  the  payment  of  the 
widow's  annuity  than  to  the  other 
general  legacies.  If  it  may  be 
made  to  aid  in  the  full  payment  of 

;  one  general  legacy,  why  may  it 
not  be  subject  to  abatement  with 
the  others?  The  words,  ''out  of 
the  income  of  my  estate,"  as  show- 

I  ing  the  source  from  which  the$o00 
annuity   should    come,   can    only 

I  mean  that  portion  of  the  estate  not 
otherwise  legally  disposed  of. 

Held  further^  That  it  is  a  pre- 
sumption of  law    that    the    $100 

1  check  was    paid    by    testator    in 
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liquidation  of  a  debt.  3  Phil.  Ev., 
Edw.  ed.,  426  ;  1  Greenl.  Ev.,  §  196. 
But  the  surrogate  has  decided  that 
the  silence  of  Stimson,  when  cer- 
tain languap:e  was  used  charging 
him  with  having  borrowed  this 
money,  overcame  the  presumption 
of  a  payment  of  an  antecedent 
debt  and  made  the  $100  and  inter- 
est an  asset.  Admissions  from 
silence,  says  Greenleal,  must  be 
"applied  with  careful  discrimina- 
tion." ''Nothing,"  it  is  said,  ''can 
be  more  dangerous  than  this  kind 
of  evidence."     1  Gr.  Ev.,  §  199. 

The  surrogate  saw  these  wit- 
nesses and  heard  their  testimony. 
Great  deference  is  due  to  the  con- 
victions carried  to  his  mind.  But 
really  it  does  not  seem  safe  to  al- 
low his  decision  to  stand.  The 
evidence  is  not  strong  or  pointed 
enough  to  overcome  the  presump- 
tion that  the  check  was  given  in 
payment  of  a  debt  and  not  as  a 
loan.  Concede  that  doubt  may 
exist,  the  estate  is  not  entitled  to 
the  benefit  of  it.  The  claim  must 
be  affirmatively  established  by 
competent  evidence  to  the  satis- 
faction of  the  court. 

Decree  reversed  on  both  points 
and  proceedings  remitted  with  di- 
rections to  resettle  the  decree  in 
accordance  with  this  opinion,  with 
costs  to  be  paid  out  of  the  estate. 

Opinion  by  Boardman^  J,  ; 
Bockes^  Jl,  concurs;  Learned^ 
P.  J.^  concurs  in  regard  to  the 
check,  but  dissents  as-to  the  con- 
struction of  the  will. 


EXECUTORS.     MORTGAGE. 

N.Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Eliza  Yeddo,  respt,,  v.  L.  Gren- 
ville  Whitney  et  al.,  applts. 

Decided  May,  1883. 

An  executor  with  bis  own  money  paid  the 
balance  due  upon  a  mortgage  upon  his 
testator's  land  and  took  an  assignment  of 
it  in  bis  individual  name.  Held,  That  he 
became  the  legal*  owner  of  the  mortgage 
as  assignee,  and  the  lien  of  the  mortgage 
remained  valid  and  eflfectual  until  be  was 
repaid  the  amount  of  his  advances  with 
interest. 

Appeal  from  a  judgment  in 
favor  of  plaintiff,  entered  on  the 
report  of  a  referee. 

Plaintiff  claims  dower  in  real  es- 
tate, of  which  her  husband  died 
seized  in  1864.  Defendant  Whitney 
claims  title  in  fee  absolute  to  the 
same  premises  by  purchase  under 
a  statutory  foreclosure  of  a  mort- 
gage upon  said  premises  given  by 
plaintiff  and  her  husband  in  his 
lifetime  for  the  purchase  money. 
Plaintiff  claims  that  said  mort- 
gage was  paid  after  the  death  of 
her  husband  and  prior  to  the 
foreclosure.  Defendant  Whitney, 
who  was  the  purchaser  upon  the 
sale,  was  the  assignee  of  the  mort- 
gage and  foreclosed  it.  The  pay- 
ment attempted  to  be  established 
arose  out  of  the  following  facts: 
Plainiiff's  husband  left  a  will,  by 
which  he  gave  all  his  real  and 
personal  property  to  Warren 
Whitney,  his  executor,  in  trust, 
for  the  use  of  testator's  children. 
Soon  after  September,  1870,  the 
owner  of  the  mortgage  threatened 
to  foreclose  unless  it  was  paid,  and 
then  Warren   Whitney,  with  his 
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own  money,  paid  the  balance  due 
upon  the  mortgage  and  took  an 
assignment  of  it  in  his  individual 
name.  There  is  no  finding  that  he 
has  ever  been  repaid. 

Cantwell^  Paddock  &  Cantwell^ 
for  applts. 

ButJc  &  Kilburn^  for  respt. 

Held,  That,  as  assignee,  defend- 
ant Whitney  acquired  no  greater 
or  better  title  than  the  assignors 
through  whom  he  acquired  title. 
He  cannot,  therefore,  be  regarded 
as  a  purchaser  in  good  faith  so  as 
tocutoflf  plaintiff's  claim  of  dower, 
under  2  R.  S.,  *646,  §  8,  as  amend- 
ed  by  Laws  of  1844,  Ch.  346,  §  4. 
4  Abb.  Ct.  of  App.  Dec,  630. 
The  question  of  payment  was, 
therefore,  properly  before  the  ref- 
eree. 

Held  further y  That  Warren 
Whitney  became  the  legal  owner 
of  the  mortgage  as  assignee,  and 
the  lien  remained  valid  and  ef- 
fectual until  he  was  repaid  the 
amount  of  his  advances,  with  in- 
terest thereon.  2  Lans.,  422;  5 
Hun,  556;  9  Paige,  334-344;  84 
N.  Y.,  190-199.  And  the  fact  of 
an  assignment  being  made  in  con- 
nection with  the  payment  repels 
any  inference  of  an  intent  to 
satisfy  the  mortgage  and  estab- 
lishes the  reverse.     20  N.  Y.,  395. 

There  is  no  evidence  that  War- 
ren Whitney  had  assets  in  his 
possession  during  the  year  he  held 
the  mortgage  out  of  which  to  pay 
or  satisfy  the  mortgage,  at  least 
no  satisfactory  evidence  in  the  ab- 
sence of  proof  of  payment  in  exe- 
cution of  the  trust. 

Whether  an  accounting  can  be 
had  in  this  action  between  Warren 
YoL.  17.— No.  6. 


Whitney  and  the  beneficiaries  un- 
der the  will,  with  the  purpose  of 
applying  any  balance  that  might 
be  found  in  his  hands  to  the  pay- 
ment of  this  mortgage,  seems  to  me 
more  than  doubtful.  Especially 
is  that  so  in  a  case  where  he  is  not 
a  party,  and  where  the  defendant 
claiming  under  him  and  under  his 
foreclosure  had  no  notice  of  the 
condition  of  his  accounts.  But  if 
that  can  be  done  it  must  be  upon 
a  new  trial,  where  that  question  can 
be  fairly  raised  and  considered. 
It  would  seem  to  us,  however,  that 
the  foreclosure  of  the  mortgage  in 
fact  unpaid  by  neglect  to  compel 
the  application  of  any  amount  in 
Warren  Whitney's  hands  applica- 
ble to  its  payment  barred  and 
foreclosed  plaintiflf's  right  of 
dower.  It  is  safer,  however,  to 
order  a  new  trial,  ^vhen  these  ques- 
tions may  be  fairly  considered. 

Judgment  reversed  and  a  new 
trial  granted,  costs  to  abide  the 
event  and  the  referee  is  discharged^ 

Opinion  by  Boardman^  J. ; 
Learned^  P.  /.,  and  Bockes^  Ji, 
concur. 


CONSTITUTIONAL  LAW. 
JURORS. 

N.  Y.  Court  of  Appeals. 

The  Peoj)le,  respis.^  v.  Petrea, 
applt. 

Decided  April  17,  1883. 

Chapter  532,  Laws  of  1881,  so  far  as  it  relates 
to  the  selection  and  drawing  of  grand 
jurors,  is  a  local  act  and  unconstitutional. 
So  far,  however,  as  it  relates  to  the  selec- 
tion of  petit  jurors,  it  is  a  regulation  of  an 
existing  local  law  and  not  within  the  pur- 
view of  the  constitutional  prohibition. 

Defendant  was  indicted  by  a   grand   jury 
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drawn  pursuant  to  said  act.  They  were 
drawn  by  the  proper  ofllcer  and  regularly 
summoned,  impaneled  and  sworn  ;  they 
were  duly  qualified  to  sit  as  grand  jurors, 
and  acted  as  such.  Hdd,  That  it  was  a  de 
facto  jury,  and  the  defect  in  its  constitution, 
owing  to  the  invalidity  of  the  statute, 
affected  no  substantial  right  of  defendant. 

The  Code,  by  defining  the  causes  for  which 
an  indictment  may  be  set  aside,  excluded 
the  entertaining  of  a  motion  to  set  aside 
for  other  causes  than  those  specified. 

Aflirming  S.  C,  16  W.  Dig.,  6. 

Defendant  was  indicted  in  Sep- 
tember, 1881,  at  the  Albany  Court 
of  Sessions,  for  the  crime  of  grand 
larceny  committed  August  2, 
1881.  He  was  arraigned  at  the 
March  Term,  1882,  and  tiled  a 
special  plea,  setting  forth  in  sub- 
stance that  the  grand  jury  which 
found  the  indictment  was  not  a 
legal  grand  jury,  for  the  reason 
that  it  was  not  drawn  from  any 
list  of  grand  jurors  selected  by  the 
Supervisors  of  Albany  County, 
but  from  a  list  of  petit  jurors,  pur- 
suant to  Chapter  532  of  the  Laws 
of  1881,  which  act  was  alleged  to 
be  a  local  act  for  selecting  and 
drawing  grand  juries  in  the  city 
and  county  of  Albany,  and  was 
not  reported  to  the  legislature  by 
commissioners  appointed  to  revise 
the  statutes,  and  so  was  passed  in 
contravention  of  section  18  of  arti- 
cle 3  of  the  Constitution,  adopt- 
ed in  1874.  Defendant's  plea  was 
accompanied  with  an  offer  to  prove 
the  facts  stated  in  it,  and  espe- 
cially to  prove  by  the  clerk  of  the 
senate,  the  commissioners  to  re- 
vise the  statutes,  the  journal  of 
the  legislature  of  1881,  and  by 
the  original  act  itself,  that  the  act 
was  not  reported  to  the  legislature 


by  any  commissioner  or  commis 
sioners  appointed  to  revise  the 
statute-^.  The  court  overruled  the 
plea  and  offer  of  proof,  and  de- 
fendant's counsel  then  moved  to 
set  aside  the  indictment  upon  the 
grounds  set  forth  in  the  special 
plea  and  offered  to  prove  the  facts 
as  before.  This  motion  was  de- 
nied and  was  followed  by  a  motion 
to  quash  the  indictment  upon  the 
same  grounds  and  upon  the  same 
proof,  which  motion  was  also  de- 
nied. Defendant  thereupon  plead- 
ed not  guilty  and  a  jury  was  im- 
paneled to  try  the  issue.  Defend- 
ant's  counsel  thereupon  objected 
to  the  panel  of  petit  jurors,  on  the 
ground  of  the  unconstitutionality 
of  the  act  of  1881,  under  which 
the  list  of  petit  jurors  was  selected, 
and  offered  to  substantiate  the 
facts  hereinbefore  stated  by  proof. 
This  objection  was  overruled  and 
the  trial  proceeded.  The  act  of 
1881,  chapter  532,  purported  to 
amend  section  1041  of  the  Code  of 
Civil  Procedure,  and  effected  an 
entire  change  in  the  system  of 
selecting  grand  jurors  in  Albany 
County,  abrogating  the  provisions 
of  the  revised  statutes  imposing 
upon  the  supervisors  of  the  coun- 
ty the  duty  of  preparing  a  list  of 
grand  jurors  and  making  the  petit 
jury  list  pro  hoc  vice  the  grand 
jury  list  also.  The  change  made 
by  said  act  as  to  the  selection  of 
petit  jurors  consisted  simply  in 
the  substitution  of  the  recorder 
of  the  City  of  Albany  for  the  su- 
pervisors and  assessors  of  the 
wards  as  the  officer  to  prepare  the 
lists. 
N.  P.  HinmaUj  for  applt. 
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D,  Cody  Serrick^  Dist.  Atty., 
for  respts. 

Held,  That  said  act  of  1881  is  a 
local  act  so  far  as  it  relates  to  the 
selection  and  drawing  of  grand 
jurors  for  the  city  and  county  of 
Albany,  and  within  the  prohibi- 
tion of  section  18  of  article  3  of  the 
Constitution,  unless  within  the 
exception  of  section  25  of  article 
3,  which  provides  that  "sections 
seventeen  and  eighteen  of  this 
article  shall  not  apply  to  any  bill, 
or  the  amendments  of  any  bill, 
which  shall  be  reported  to  the 
legislature  by  commissioners  ap- 
pointed pursuant  to  law  to  revise 
the  statutes."  The  presumption 
in  favor  of  the  constitutionality  of 
statutes  applies  in  this  case,  and 
in  the  absence  of  proof  to  the  con- 
trary it  will  be  presumed  in  sup- 
port of  the  constitutionality  of 
the  act  of  1881  that  it  originated 
in  a  bill  reported  by  the  commis- 
sioners. The  question  whether  a 
statute  is  constitutional  is  in  its 
nature  a  judicial  one,  and  most 
frequently  arises  upon  the  face  of 
the  statute  itself,  and  the  question 
of  constitutionality  is  determined 
by  comparing  the  statute  with  the 
constitution ;  it,  however,  often 
depends  upon  extrinsic  facts  not 
appearing  upon  the  statute  book. 
In  cases  involving  the  constitution- 
ality of  what  are  known  as  two- 
thirds  bills,  the  court  may  go  be- 
hind the  statute  and  look  at  the 
original  bill  to  ascertain  whether 
it  was  passed  by  the  constitutional 
majority.  2  Hill,  81  ;  4  Id.,  384. 
This  case  is  of  the  same  nature. 
In  considering  the  constitution- 
ality of  a  statute  the  court  may 


resort  to  any  source  of  informa- 
tion which  in  its  nature  is  original 
evidence  of  any  fact  relevant  to 
the  inquiry.  4  Hill,  384  ;  6  Wal., 
499 ;  106  U.  S.,  667  ;  41  Md.,  446  ; 
52  N.  H.,  622.  This  rule  excludes 
all  inquiry  as  to  the  motives  of  the 
legislature  in  passing  the  particu- 
lar statute.  Defendant's  offer  to 
prove  by  the  journal  of  the  legis- 
lature and  the  original  act  that  the 
act  of  1881  was  not  reported  by 
commissioners  was  improperly 
oyerruled,  and  as  the  fact  alleged 
must  be  deemed  on  this  appeal  to 
have  been  proved  the  act  so  far  as 
it  relates  to  the  selection  and 
drawing  of  grand  jurors  must  be 
held  unconstitutional. 

Also  held,  That  as  the  act  of 
1881,  in  regard  to  the  selection  of 
petit  jurors,  simply  changed  a 
local  law  upon  that  subject  by 
making  the  recorder  the  selecting 
oflScer  instead  of  the  supervisors 
and  assessors,  it  is  not  within  the 
mischief  at  which  the  constitu- 
tional prohibition  was  aimed.  It 
would  be  too  strict  a  construction 
of  that  provision  to  hold  that  no 
existing  local  law  upon  one  of  the 
subjects  mentioned  in  section  18 
of  article  3  of  the  constitution 
can  be  amended  in  any  detail  with- 
out violating  the  constitution.  70 
N.  Y.,  327,  361  ;  75  id.,  375. 

The  legislature  cannot,  however, 
under  the  guise  of  an  amendment 
of  a  private  and  local  bill  make  a 
new  and  original  enactment  in 
evasion  of  the  constitutional  pro- 
hibition. 

The  act  of  1881  is  not,  in  a  prop- 
er sense,  an  act  for  the  selection  of 
petit  jurors,  but  a  regulation  of  an 
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existing  local  law  on  the  subject, 
not  within  the  purview  of  the  con- 
stitutional prohibition. 

The  facts  that  the  jurors  who 
found  the  indictment  were  drawn 
by  the  proper  officer,  were  regu- 
larly summoned  and  returned  by 
the  sheriff,  and  were  recognized, 
impaneled  and  sworn  as  grand 
jurors  by  the  court,  and  as  grand 
jurors  found  the  indictment, 
and  are  good  and  lawful  men, 
duly  qualified  to  sit  as  grand 
jurors,  not  having  been  negatived 
by  defendant's  plea,  must  be  as- 
sumed as  true.  It  is  competent 
for  the  legislature  to  enact  such 
regulations  and  make  such  changes 
respecting  the  mode  of  selecting 
grand  jurors  as  it  may  deem  expe- 
dient, not  trenching  upon  the 
essential  features  of  the  system. 
63  N.  Y.,  164.  No  constitutional 
right  of  defendant  was  invaded  by 
holding  him  to  answer  to  the  in- 
dictment. The  grand  jury,  al- 
though not  selected  in  pursuance 
of  a  valid  law,  were  selected  under 
color  of  law  and  semblance  of 
legal  authority,  and  defendant  in 
fact  enjoyed  all  the  protection  he 
would  have  had  if  the  jurors  had 
been  selected  and  drawn  pursuant 
to  the  general  statutes.  It  was  a 
de  facto  jury,  and  the  defect  in  its 
constitution,  owing  to  the  invalid 
ity  of  the  law  of  1881,  affected  no 
substantial  right  of  the  defendant. 

If  the  defect  in  the  constitution 
of  the  tribunal  deprived  it  of  the 
character  of  a  grand  jury  in  a  con- 
stitutional sense,  the  court  would 
be  bound  to  take  notice  of  an  ob- 
jection to  a  defect  in  the  proceed- 
ings in  selecting  or  drawing  the 


grand  jury  which  found  the  indict- 
ment, although  no  statute  author- 
ized it,  or  even  if  the  statute  as- 
sumed to  preclude  the  raising  of 
the  objection;  but  when  the  defect 
is  not  of  that  character  the  de- 
fendant may.be  held  to  answer  the 
indictment  without  invading  any 
constitutional  right;  then  the  ques- 
tion is  one  of  procedure  merely, 
and  the  right  of  the  defendant  to 
avail  himself  of  the  objection  is 
subject  to  the  regulation  and  con- 
trol of  the  legislature. 

Under  the  provisions  of  the  Code 
of  Criminal  Procedure,  §§  312, 
313,  332,  the  court  was  justified  in 
refusing  to  entertain  the  objections 
made.  The  Code,  by  defining  the 
causes  for  which  the  indictment 
may  be  set  aside,  must,  by  the 
general  rule  of  construction,  be 
held  to  exclude  the  entertaining  of 
the  motion  for  other  causes  than 
those  specified.  The  intention  of 
the  Code  was  to  discourage  tech- 
nical defenses  to  indictments  not 
affecting  the  merits,  as  is  apparent 
from  the  sections  cited,  as  well  as 
the  provisions  relating  to  amend- 
ments and  the  proceedings  on  the 
trial.  §§  293,  362.  This  general 
purpose  is  more  directly  indicated 
by  section  285,  which  declares  : 
"  That  no  indictment  is  insuflS- 
cient,  nor  can  the  trial,  judgment 
or  other  proceeding  be  aflfected  by 
reason  of  an  imperfection  in  mat- 
ter of  form  which  does  not  tend 
to  the  prejudice  of  the  substantial 
rights  of  the  defendant  upon  the 
merits." 

Judgment  of  General  Terra,  af- 
firming judgment  of  conviction, 
affirmed. 
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Opinion   by   Andrews,   J,     All 
concur. 


WARRANT.      CONTEMPT. 
BAIL. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Sherwin, 
appU,,  V.  Mead,  respt 

Decided  May  11,  1883. 

A  warrant  issued  after  indictment  found  may 
briefly  state  the  oflfence;  it  need  not  be 
more  precise  and  accurate  than  is  necessary 
lo  apprise  the  prisoner  of  the  charge  against 
bim. 

It  is  not  necessary  to  tlie  validity  of  an  indict- 
ment for  contempt  that  tiie  accused  should 
first  have  been  adjudged  in  contempt  by 
the  court  whose  process  he  disobeyed. 

Where  a  person  is  served  in  the  city  of  A. 
with  a  subpcena  to  appear  as  a  witness  be- 
fore a  court  in  the  city  of  B.  and  fails  to  do 
90,  the  disobedience  and  contempt  are  in  B. 

Where  the  court  before  which  the  indictment 
is  triable  is  in  session  no  other  tribunal 
has  power  to  admit  to  bail. 

Affirming  S.  C.  15  W.  Dig.,  552. 

The  relator  was  arrested  under  a 
warrant  issued  by  the  District  At- 
torney, after  indictment  found  for 
contempt.  The  warrant  com mand- 
ed  the  ofllcer  to  take  the  relator, 
**who  stands  indicted  in  the  Court 
of  Sessions  of  the  County  of  Al- 
bany for  contf^mpt." 

Henry  Edwin  Tremain,  for 
applt. 

N,  C.  Moaky  for  respt. 

ffeldy  That  the  warrant  having 
been  issued  after  indictment  found, 
it  might  briefly  state  the  ofifence, 
and  it  was  not  necessary  that  the 
warrant  should  be  more  precise 
and  accurate  than  is  sufllcient  to 
apprise  the  prisoner  of  the  charge 
against  him.     49  Barb.,  92. 

Section  962  of  the  Code  of  Crim- 


inal Procedure  does  not  apply,  nor 
is  this  a  case  of  commitment  for 
contempt  within  2  R.  S  ,  567,  §  40. 

A  contempt  may  be  such  as  to 
fall  within  the  criminal  law  and 
subject  the  offender  to  indictment. 

It  was  not  necessary  to  the 
validity  of  the  indictment  that  the 
accused  should  first  have  been  ad- 
judged in  contempt  by  the  court 
whose  process  he  disobeyed;  the 
two  proceedings  being  wholly  in- 
dependent of  each  other.  The 
statute  has  made  such  disobe- 
dience, when  wilful  in  its  charac- 
ter, an  offense  against  the  People, 
and  not  left  it  dependent  upon  the 
action  or  non-action  of  the  specific 
judge  or  court.  The  statute  con- 
templates that  both  remedies,  or 
either,  could  be  pursued. 

The  relator  was  served  in  the 
City  of  New  York  with  a  subpoena 
requiring  him  to  appear  before  the 
Court  of  Oyer  and  Terminer  at 
Albany.  He  was  called  in  Albany 
and  omitted  to  appear  and  answer 
there. 

Held,  That  the  disobedience  and 
contempt  were  in  the  City  of  Al- 
bany. 

An  application  to  take  bail  was 
made  to  a  justice  of  the  Supreme 
Court  in  the  City  of  New  York. 
At  that  time  the  Albany  Oyer  and 
Terminer  was  in  session.  The  ap- 
plication was  denied. 

Held,  No  error ;  that  the  justice 
to  whom  the  application  .was  made 
had  no  power  to  grant  it ;  that 
there  is  no  necessary  occasion  or 
proper  cause  for  bail  unless  by  the 
Court  sitting,  and  hence  the  stat- 
ute denied  authority  in  such  event 
to  any  tribunal  except  the  court 
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in  session  before  whicli  the  indict- 
ment was  triable.     77  N.  Y..  39. 

Order  of  <ireneral  Term,  affirming 
order  dismissing  writ  of  habeas 
corpus^  affirmed. 

Opinion  by  Finch^  J.  All  con- 
cur. 


TAXATION.      CONSTITUTION- 
AL LAW. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  The  Brooklyn 
City  RR.  Co.,  applL,  v.  The  Board 
of  Assessors  et  al.,  respts. 

Decided  May  11,  1883.  | 

The  provisions  of  Chap.  458,  Laws  of  1865,  | 
providing  for  the  assessment  and  taxation 
of  property  omitted  from  the  tax  roll  of  the 
preceding  year,  may  be  easily  adjusted  to 
the  case  of  a  corporation  which  has  paid 
the  State  tax  for  such  omitted  year.  The 
rate  of  lax  consists  of  three  several  rates, 
viz.,  city,  county  and  State,  aggregated  for 
convenience,  but  easily  separable  when 
necessary. 

Chap.  453,  Laws  of  1865,  is  not  unconstitu- 
tional in  not  providing  for  a  notice  or  hear- 
ing, but  must  be  construed  in  connection 
with  the  general  system  of  which  it  is  a  part. 

The  relator  was  a  corporation 
liable  to  taxation  under  Chapter 
542  of  the  Laws  of  1880.  The  as- 
sessors, through  an  erroneous  con- 
struction of  the  law,  treated  the 
relator  as  exempt  from  taxation 
for  city  and  county  purposes  upon 
its  personal  property  for  the  year 
1880,  and  omitted  to  assess  it.  In 
1881  the  mistake  was  discovered  ; 
the  relatoj*  was  assessed  for  that 
year,  and  in  addition  for  the  omit- 
ted year  under  the  provisions  of 
Chapter  453  of  the  Laws  of  1865. 
That  act  provides  (§  1)  that  the 
assessors  shall  enter  the  omitted 
property  at  the  valuation   of  the 


year  of  omission,  or,  if  not  then 
valued,  at  the  valuation  of  the  pre- 
ceding year,  and  in  a  separate  line 
on  the  roll,  on  the  application  of 
any  three  taxpayers ;  that  (§  2) 
the  board  of  supervisors,  on  the 
petition  of  the  assessors,  ''shall 
proceed  to  levy  a  tax  on  the  same 
at  the  rate  per  cent,  of  tax  impos- 
ed upon  land  or  property  in  said 
town,  city  or  ward,  in  the  preced- 
ing year.  It  is  claimed  that  these 
provisions  cannot  be  adjusted  to 
the  new  legislation ;  that  the  re- 
lator having  already  paid  the  State 
tax  of  1880,  must  be  assessed  at 
the  rate  per  cent,  of  that  year  or 
not  at  all,  and  as  such  rate  per 
cent,  was  founded  upon  an  aggre- 
gate which  included  the  State  tax, 
it  is  impossible  to  apply  it  to  a  case 
in  which  the  State  tax  cannot  be 
included  because  it  has  been  paid. 

Winchester  Britlon^  for  applt. 

John  A,  Taylor^  for  respts. 

Held^  Untenable  ;  that  the  rate 
per  cent,  of  1880  consisted  of  three 
several  rates  per  cent,  one  for  the 
city,  one  for  the  county  and  one 
for  the  State,  aggregated  for  con- 
venience, but  easily  separable 
when  necessary  ;  that  the  valua- 
tion of  the  property  assessed  for 
the  year  remained  a  constant  fac- 
tor, while  the  several  amounts  to  be 
raised  for  the  three  different  pur- 
poses varied  greatly;  hence  it  was 
as  easy  to  ascertain  the  rate  per 
cent,  of  the  city  and  county  taxes 
by  themselves  as  such  rate  when 
aggregated  with  the  State  tax. 
When  the  relator  was  charged  with 
its  proportion  of  the  city  and 
county  tax  at  the  same  rate  impos- 
ed upon  other  property,  the  pre- 
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cise  purpose  of  the  law  was  ac- 
complished, and  it  was  easily  ad- 
justed to  the  change  made  by  the 
act  of  1880. 

Jt  was  claimed  that  the  act  of 
1865  was  unconstitutional  because 
it  does  not  provide  for  a  notice  or 
a  hearing. 

Held,  That  the  act  of  1865  must 
be  read  :ind  construed  in  connec- 
tion with   the  general   system   of 
which  it  forms  a  part  ;  that  public 
notice  of  the  assessment  was  given 
in  1880  as  required  by  law  ;   that 
relator  had  opportunity  to  know 
that  its  personal  property  was  not 
vahied  for  that  year,  and  it   was 
bound  to  know  that  if  not  so  valu- 
ed then  it  might   be  entered  the 
next  year  at  the  valuation  of  1879. 
If  not  satisfied  with  that,  because 
of  an  actual  decrease  of  value,  it 
was  the  relator's  duty  to  object  to 
the  omission   and  show  the   real 
value,  and   not  having  done  so  it 
must  be  held  to  have  accepted  the 
valuation  of  1879  as  at  least  no 
larger  than  the  actual  fact  in  1880. 
It  cannot  be  said  that  the  act  of 
1865  requires  the  relator's  proper- 
ty to  be  taken  from  it  without  an 
opportunity  to  be  heard. 

Order  of  General  Term,  aflBrming 
determination  of  defendants  and 
dismissing  writ  of  certiorari,  af- 
fifZDed. 

Opinion  by  F^inch,  J.  All  con- 
cur. 


CRIMINAL  LAW.    APPEAL. 
-^  •  T.  Court  of  Appeals. 


The 


People,   appUs.^   v.    Boas, 


^^<iided  June  5,  1883. 


Section  527  of  Code  Crim.  Pro.  has  no  ap- 
plication to  tbe  Court  of  Appeals. 

Where  the  General  Term,  in  the  exercise  of 
its  discretion  under  said  section,  grants  or 
refuses  a  new  trial,  its  determination  is  not 
reviewable. 

The  People  may  appeal  under  Section  519, 
but  sucli  appeal  brings  up  for  review  only 
questions  of  law,  and  the  record  only  is  to 
be  looked  at  to  ascertain  if  the  reversal  of 
conviction  was  upon  questions  of  law  only. 

Affirming  S.  C,  16  W.  Dig..  521. 

Defendant  was  an  inspector  of 
election  in  the  City  of  New  York 
in  the  fall  of  1881,  and  was  subse- 
quently indicted  and  convicted  in 
the  General  Sessions  for  declining 
to  receive  the  vote  of  an  elector  at 
that  election,  under  Section  67  of 
Chapter  675  of  the  Laws  of  1872. 
The  General  Term  reversed  the 
judgment  of  conviction  and  order- 
ed a  new  trial.  The  order  does 
not  state  on  what  ground  or  for 
what  reason  the  judgment  was  re- 
versed. 

John  VincenU  forapplts. 

William  F.  Kintzing,  for  respt. 

Held,  That  as  Section  527  of  the 
Code  of  Criminal  Procedure  is  con- 
fined in  its  operation  to  the  Su- 
preme Court  and  has  no  applica- 
tion to  this  court,  17  W.  Dig.,  98, 
and  as  that  section  clothes  the 
Supreme  Court  with  power,  in  the 
exercise  of  its  discretion,  to  order 
a  new  trial  when  ic  shall  be  satis- 
tied  that  the  verdict  is  against  the 
weight  of  evidence,  or  that  justice 
requires  a  new  trial,  when,  in  the 
exercise  of  its  discretion,  the  Su- 
preme Court  shall,  under  that  sec- 
tion, refuse  or  grant  a  new  trial,  its 
determination  is  not  reviewable 
here. 

The  People  may  appeal  to  this 
court  under  Section  519  of  the  Code 
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of  Criminal  Procedure  from  a  judg- 
ment of  the  General  Term  revers- 
ing a  judgment  of  conviction,  but 
such  an  appeal  brings  up  for  re- 
view questions  of  law  only. 

Where  an  appeal  is  taken  by 
the  People,  to  ascertain  whether 
the  reversal  was  upon  questions  of 
law  only,  the  record  only  is  to  be 
looked  at.  The  opinion  of  the 
General  Term  forms  no  part  of  the 
record.  The  grounds  of  reversal 
must  be  looked  for  in  the  order  of 
the  General  Term,  and  that  must 
show  that  the  Supreme  Court  h^s 
exercised  its  discretion  and  that 
the  new  trial  was  ordered  for  errors 
of  law  only. 

In  a  case  like  the  present  the 
appeal  comes  up  substantially  in  j 
the  same  way  as  an  appeal  from  an 
order  of  the  General  Term  granting 
a  new  trial  in  a  civil  action,  after  a 
verdict  of  a  jury,  in  a  case  where 
that  court  had  power  to  grant  a 
new  trial,  in  the  exercise  of  its  dis- 
cretion, on  the  ground  that  the 
verdict  was  against  the  weight  of 
evidence.  In  such  a  case  there  is 
nothing  for  this  court  to  review, 
unless  it  appears  that  the  Supreme 
Court  has  refused  a  new  trial  on 
the  ground  that  the  verdict  was 
against  the  weight  of  evidence  and 
had  granted  it  solely  for  error  of 
law.  46  N.  Y.,  409  ;  73  id.,  136  ;  78 
id.,  218. 

Order  of  Genei'al  Term,  revers- 
ing judgment  of  conviction  and 
granting  new  trial,  affirmed. 

Opinion  by  Earl^  J.  All  con- 
cur. 


INTEREST. 

N.  Y.  Court  of  Appeals. 

Cutter  et  al.,  exrs.,  applts.,  v. 
The  Mayor,  &c.,  of  N.  Y.,  respt 

Decided  April  17,  1883. 

Where  a  demand  is  necessary  as  a  foundation 
for  a  claim  of  interest,  it  must  be  a  distinct 
demand  for  the  sum  of  money  to  which  the 
party  is  then  entitled. 

Certain  premises  belonging  to  plnintiflf's  tes- 
tatrix, which  were  mortgaged,  were  taken 
by  the  city  and  an  award  therefor  made. 
Testatrix  demanded  the  full  amount  of  the 
award,  which  was  refused.  Subsequently, 
the  lien  of  the  mortgages  having  been  re- 
moved, the  full  amount  was  paid  her,  when 
she  demanded  interest,  which  was  refused, 
and  she  gave  a  receipt  in  full  under  protest. 
Held,  That  her  demand  being  for  more  than 
she  could  justly  claim,  was  not  sufficient  to 
entitle  her  to  interest ;  that  interest  was  not 
an  incident  to  or  part  of  the  original  award 
and  did  not  constitute  a  debt  capable  of  a 
distinct  claim,  and  could  only  be  recovered 
with  the  principal  by  action,  and  that  her 
acceptance  of  the  amount  awarded  in  full 
payment  prevented  an  action  for  damages. 
In  such  case  a  protest  is  of  no  importance. 
Affirming  S.  C,  14  W.  Dig.,  29G. 

This  action  was  brouo:ht  to  re- 
cover interest  upon  an  award  made 
to  S.,  plaintiflf's  testatrix,  for  the 
taking  of  property  belonging  to 
her  by  the  city.  The  report  of  the 
commissioners  appointed  to  esti- 
mate damages  incurred  was  duly 
confirmed  July  5, 1872,  and  includ- 
ed an  award  to  S.  of  $23,041.  It 
stated  that  the  premises  were  mort- 
gaged for  $10,000.  It  is  conceded 
that  the  mortgages  amounted  to 
$8,000,  but  when  the  exact  sum 
was  ascertained  and  the  lien  re- 
moved does  not  appear.  On  De- 
cember 31,  1872,  S.  demanded  pay- 
ment of  the  full  amount  of  the 
award.      This  was  not    complied 
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with.  The  full  anionnt  of  the 
award  was  paid  to  S.  June  2, 1875. 
She  demanded  interest,  but  pay- 
ment of  it  was  refused,  and  S.  ^ave 
a  receipt  in  full,  protesting  against 
the  disallowance  of  interest. 

Cecil  Campbell  Higgins^  for 
applts. 

D.  J,  Dean^  for  respt. 

Held,  That  as  the  demand  for 
interest  included  more  than  S. 
could  justly  claim,  as  until  dis- 
charged of  record  the  amount  of 
the  mortgage  debt  was  to  be  with- 
held, it  was  not  sufficient. 

Where  a  demand  is  necessary  as 
a  foundation  for  a  claim  of  inter- 
est, it  must  be  a  distinct  demand 
for  the  sum  of  money  to  which  the 
party  is  then  entitled.  It  is  not 
sufficient  that  by  some  change  in 
circumstance  brought  about  by  his 
own  act  or  the  act  of  others,  he 
may  become  entitled  to  it. 

Interest  was  in  no  sense  incident 
to  or  part  of  the  original  award. 
It  is  given  as  damages  for  non- 
payment or  detention  of  the  money 
awarded,  and  does  not  constitute 
a  debt  capable  of  a  distinct  claim. 
lEsp.,  110;  2B.  &Ald.,777;  Laws 
of  1813,  chap.  86,  §  183 ;  Laws  of 
1869,  chap.  890,  §  1.  It  could  only 
be  recovered  with  the  principal  by 
action.  Acceptance,  without  ac- 
tion, of  the  sum  awarded  in  full 
payment  of  the  principal  prevents 
an  action  for  damages.  In  the 
face  of  that  fact  protest  against 
the  refusal  to  pay  interest  is  of  no 
importance.  2  Sand.,  482;  13 
Abb.  Pr.,  350. 

The  principle  that  payment  of  a 
part  of  a  just  debt  furnishes  no 
consideratioii  for  the  discharge  ot 
Vol.  17.~No.  6a. 


the  whole  is  inapplicable  to  this 
case.  There  was  no  contract  lia- 
bility of  the  defendant  for  interest 
when  the- settlement  was  made.  It 
could  not  become  a  debt  against 
defendant  until  judgment,  and 
then  would  become  due  because 
allowed  as  damages.  3  Johns., 
229;  6  id.,  268;  6  Cow.,  331  ;  45 
N.  Y.,  244. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Dan  forth,  J-  All 
concur,  except  Rapallo  and  Earl^ 
JJ.^  dissenting. 


WILLS.     EXECUTORS. 
WIDOW. 

N.  Y.  Court  of  Appeals. 

In  re  accounting  of  Eraser  at 
al.,  exrs. 

Decided  April  17,  1883. 

Under  a  devise  to  the  widow  of  *'  all  the 
household  property"  and  the  use  of  the 
house  for  life,  the  coal  and  wood  provided 
for  the  use  of  the  family,  and  a  shot-gun, 
where  there  is  no  proof  that  it  was  not  kept 
for  the  defense  of  the  house,  will  pass. 

Notwithstanding  such  bequest,  the  use  of  a 
horse,  phseton  and  harness  will  not  be 
deemed  unnecessary,  and  they  may  be  prop- 
erly set  apart  for  the  widow's  use  by  the  ap- 
praisers. 

Where  a  payment  made  by  executors  is  con- 
tested on  their  accounting,  the  burden  is 
upon  the  contestant  to  show  that  it  was  not 
made  for  a  just  debt  of  the  estate. 

Executors  should  not  be  punished  for  omit- 
ting a  precaution  which  would  have  been 
wise,  but  which  time  has  rendered  unneces- 
sary for  the  safety  of  the  estate. 

Where  testator  held  moneys  of  his  wife, 
which  she  allowed  him  to  retain,  and 
which  he  loaned  and  had  included  in  a 
mortgage  taken  by  him.    Held,  That  this 
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amounted  to  a  trust  or  deposit;  that  a  I 
conversion  by  testator  was  not  to  be  pre-  j 
sumed,  and  that  such  moneys  witli  interest  ' 
were  properly  allowed  to  the  widow. 

Where  the  will  directed  the  executors  to  ex- 
pend a  certain  amount  in  the  repair  of  a 
cemetery  lot,  and  the  executors  erected  a 
sarcophagus  for  the  remains,  replaced  an  ; 
old  monument  by  a  new  one,  erected  head- 
stones, etc.,  all  at  less  cost  than  the  amount 
specified,  Held,  That  this  was  within  the 
authority  of  the  will. 

Where  moneys  are  advanced  for  repairs  to  the 
homestead  at  the  request  of  the  life  tenant 
and  the  remainderman,  one  half  of  the 
amount  expended  is  properly  chargeable  to 
each. 

The  will  of  W.  gave  to  his 
widow  "  all  of  the  household  prop- 
erty in  the  dwelling-house,"  and 
the  use  of  the  house  for  life.  The 
surrogate  allowed  to  the  widow 
the  coal  and  wood  provided  for  the 
use  of  the  family,  and  also  a  shot- 
gun in  the  house.  There  was  no 
proof  that  the  gun  was  not  kept 
for  the  defense  of  the  house. 

Angus  McDonald^  for  applt. 

Lucien  N,  Bangs^  for  respts. 

Held,  No  error,  1  Robt.,  21  ; 
1  Sim.  &  St.,  189. 

The  appraisers  set  apart  as  ex- 
empt and  for  the  use  of  the  widow 
a  horse,  phaeton  and  harness,  of 
the  value  of  $150.  It  is  claimed 
that  these  were  not  necessary,  as 
the  widow  took  under  the  will  all 
the  household  property  and  the 
use  of  the  house  for  life. 

Held,  Untenable.  56  N.  Y., 
615. 

One  M.  had  a  claim  against  W., 
based  upon  a  contract  with  W.  It 
was  presented  to  the  executors 
and  sworn  to  in  the  ordinary  man- 
ner. The  executors  paid  it  and 
produced  their  voucher.  The  con- 
testants objected  to  it.    They  did 


not  show  that  it  was  not  a  just 
debt  of  the  estate.  They  claimed 
that  the  executors  could  have 
kept  out  proof  of  the  contract  by 
resisting  the  claim  and  shutting 
out  M.  as  a  witness  to  personal 
transactions  with  the  deceased. 
There  was  evidence  of  the  value 
of  M.'s  services  equalling  his 
claim.  The  payment  by  the  ex- 
ecu  tors  was  allowed. 

Held,  No  error;  that  the  bur- 
den was  upon  the  contestants  to 
show  tliat  it  was  not  a  just  debt  of 
the  estate.  If  the  executors  had 
resisted  the  claim,  proof  of  it 
might  have  come  from  some  other 
source  than  M.  He  would  have 
been  a  competent  witness,  as  he 
was  not  a  party,  and  the  executors 
did  not  derive  any  title  or  interest 
from  him,  and  neither  owned  the 
debt  or  asserted  any  title  to  it. 

A  payment  by  the  executors  to 
Mrs.  T.  of  wages  due  her  son  P. 
was  objected  to  on  the  ground  that 
she  was  not  authorized  to  receive 
them,  and  that  they  were  outlaw- 
ed. She  had  not  been  appointed 
administratrix  of  his  estate.  The 
services  ended  in  March,  1871. 
P.  was  then  18.  The  payment  was 
in  1879.  P.  had  died  sometime 
before,  but  when  does  not  appear. 
His  father  died  in  1877. 

Held,    That  the  statute  did  not 

begin  to  run  against  P.  until  1874. 

Code,  §  396.  The  executors  should 

not  be  charged  with  the  payment, 

as  the  estate  of  W.  has  suffered 

j  no  wrong.     It  cannot  be  made  to 

1  pay  the  debt  a  second  time,  as  the 

'  statute  is  a  bar.     It  was  an  honest 

debt,  and  has  gone  to  the  benefit 

of  those  entitled.  Executors  should 
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not  be  punished  for  omitting  a  pre- 
caution which  would  have  been 
wise,  but  which  time  has  rendered 
annecessary  for  the  safety  of  the 
estate  committed  to  their  care. 

It  appeared  that  W.  had  $380 
of  his  wife's  money,  which  he 
loaned  in  1869  and  afterwards  in- 
cluded in  a  mortgage  taken  by 
him.  The  wife  allowed  her  hus- 
band to  retain  this  money.  The 
executors  allowed  the  widow  the 
$380  and  the  interest  that  had  ac- 
crued thereon. 

Held,  No  error  ;  that  the  trans- 
action amounted  to  a  trust  or  a 
deposit. 

The  contestants  claimed  that  it 
must  be  presumed  that  the  wife 
did  not  consent  to  this  investment 
of  her  money,  and  that  W.  was 
guilty  of  a  conversion  and  that  the 
demand  was  outlawed  before  his 
death.  The  contestants  did  not 
prove  this. 

Held^  That  the  burden  of  proof 
rested  upon  the  contestants,  and  a 
conversion  by  W.  will  not  under 
the  circumstances  be  presumed. 

The  will  directed  the  executors 
to  expend  not  exceeding  $2,000  in 
the  repair  of  the  cemetery  lot  of 
8.,  the  testator's  father-in-law,,  and 
that  his  body  should  be  kept  in  a 
receiving  vault  until  such  repairs 
were  made.  After  his  death  a  sar- 
cophagus was  erected  upon  the  lot 
at  a  cost  of  $500,  and  W.'s  re- 
mains placed  therein.  After  this 
a  monument  on  the  lot  was  ex- 
changed for  a  better  one,  head- 
stones to  graves  erected  and  cop- 
ing replaced  at  a  further  cost  of 
$93.5.05.  The  last  expenditure  was 
objected  to  on  the  ground  that  a 


new  monument  was  not  "in  re- 
pair" of  the  lot,  and  there  being 
^  sarcophagus  there  was  no  need 
of  a  monument. 

Held,  Untenable  ;  that  it  is  un- 
necessary to  review  the  discretion 
exercised  by  the  executors  and 
kept  within  the  limit  fixed  by  the 
testator.  What  was  done  was 
plainly  within  the  authority  of  the 
will,  and  reasonably  and  fairly 
executed. 

The  homestead  was  left  to  the 
widow  for  life,  with  remainder  in 
fee  to  H.  and  W. ;  $320  was  ex- 
pended in  repairs  to  the  homestead 
at  the  request  of  the  widow  and 
H.,  one-half  being  charged  to  each. 
The  facts  do  not  show  that  the  ex- 
cutors  were  bound  to  make  these 
repairs. 

Held,  That  the  widow  and  H. 
were  each  properly  charged  with 
one-half  of  the  amount  so  ex- 
pended. 

It  was  claimed  that  the  widow 
was  not  entitled  to  dower  because 
she  had  accepted  the  provisions  of 
the  will  for  her  benefit,  and  dower 
was  excluded  by  the  manifest  in- 
tention of  the  testator  derived 
from  the  scope  and  tenor  of  the 
will.  No  trust  estate  was  vested 
in  the  executors.  They  had  sim- 
ply a  power  of  sale,  with  no  right 
to  rent  or  lease,  and  no  control 
over  the  rents  and  profits.  The 
only  duty  imposed  upon  them  as 
to  the  real  estate  was  to  sell  and 
convey.  The  residuary  clause 
gave  the  rest,  residue  and  remain- 
der of  the  testator's  property  to 
the  widow  and  H.  and  W.  equally. 
The  will  also  contained  provision 
for  the  support  of  a  brother  of  the 
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testator  out  of  a  farm  which  it 
was  provided  should  not  be  sold 
during  his  life,  and  a  house  and 
lot  were  devised  to  C. 

Held^  That  while  there  was 
enough  in  the  will  to  produce 
hesitation  and  reflection,  there  was 
not  enough  to  establish  that  clear 
repugnance  and  qaanifest  intention 
which  is  alone  sufllcient  in  the  ab- 
sence of  express  words  to  drive 
the  widow   to   her  election. 

Judgment  of  General  Term, 
aflirming  decree  of  surrogate, 
afllrmed. 

Opinion  by  Finch^  J,  All  con- 
cur. 


TAXATION.    CORPORATIONS. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.^  v.  The 
Albany  Ins.  Co.,  applt 

Decided  June  5,  1883. 

A  division  among  the  stockholders  of  a  cor- 
poration of  a  surplus  fund  earned  and  ac- 
quired prior  to  January,  1880,  is  not  a  div- 
idend within  the  spirit  and  intent  of  the 
Acts  of  1880  and  1881. 

Should  a  corporation,  to  evade  taxes  under 
said  acts,  divide  6  per  cent,  or  more,  but  less 
than  its  actual  earnings,  and  thus  create  a 
surplus,  a  division  thereof  subsequently 
would  be  treated  as  a  dividend. 

Reversing  S.  C,  16  W.  Dig.,  296. 

Defendant  had  a  capital  of 
$200,000.  On  June  30,  1880,  it  had 
a  surplus  fund  of  $179,437.16,  an 
accumulation  of  past  earnings.  On 
January  1,  1881,  this  fund  had  in- 
creased to  $201,942.64.  The  char- 
ter of  the  company  would  expire 
by  lapse  of  time  in  June,  1881.  In 
January,  1881,  it  declared  a  divi- 
dend of  $12,500,  being  6J  per  cent, 
on  its  capital  stock,  and  in  Febru- 


ary, 1881,  it  was  resolved  that 
$100,000  should  be  taken  from  its 
surplus  fund  and  paid  to  and  divi- 
ded among  its  stockholders.  It 
was  admitted  that  such  division 
was  made  in  contemplation  of  the 
expiration  of  the  company's  char- 
ter, it  being  at  the  same  time  re- 
solved that  such  charter  should  be 
extended.  It  was  also  admitted 
that  all  of  this  $100,000  so  divided 
was  earned  and  acquired  by  the 
company  prior  to  January,  1880, 
and  was  the  result  of  the  accumu- 
lation of  profits  for  several  years 
prior,  and  that  the  dividend  of  6i 
per  cent,  declared  in  January, 
1881,  was  paid  from  the  earnings 
and  profits  of  the  current  year  and 
was  the  only  one  so  declared  or 
made  in  the  year  beginning  No- 
vember 1,  1880.  It  was  claimed 
by  defendant  that  the  $100,000 
divided  in  February,  3881,  was 
not  a  dividend  made  or  declared 
during  the  year  ending  November 
1,  1881,  within  the  intent  and 
meaning  of  those  words  as  used  in 
Section  3  of  Chapter  361  of  the 
Laws  of  1881. 

Leonard  O,  Hun,  for  applt. 

Leslie  W,  Russell,  Atty.-Gen., 
for  respts. 

Held,  That  the  $100,000  in  ques- 
tion was  no  measure  of  the  value 
of  the  enjoyment  of  the  franchise 
during  the  years  1880  or  1881, 
and  being  the  aggregated  earnings 
of  several  years  was  no  criterion  of 
the  value  of  such  franchise  during 
any  single  year.  A  division  of 
property  thus  previously  acquired 
could  not  have  been  within  the 
contemplation  of  the  framers  of 
the  act  in  fixing  upon  the  annual 
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diFid^nds  as  a  measure  of  the  value 
of  the  franchise  of  the  corporation, 
and  even  if  a  dividend  within  the 
letter  of  the  act,  to  construe  it  as 
such  would  be  contrary  to  its  spirit 
and  intent.     106  U.  S.,  109.      ' 

The  tax  imposed  under  Chapter 
542  of  the  Laws  of  1880,  as  amended 
by  Chapter  361  of  the  Laws  of 
1881,  is  upon  the  franchise  of  a 
company  carrying  on  business  as  a 
corporation.  These  acts  are  pros- 
pective in  their  operation  and  the 
tax  thereby  imposed  is  payable 
annually,  not  for  the  past  but  for 
the  future  enjoyment  of  the  fran- 
chise. The  amount  of  dividends 
made  or  declared  during  the  year 
are  made  simply  the  measure  of 
the  annual  value  of  the  franchise 
upon  which  the  tax  is  to  be  an- 
nually paid.  Should  a  corpora- 
tion earning  6  per  cent,  or  more 
withhold  all  dividends  or  pay  less 
than  6  per  cent,  and  accumulate 
its  earnings  or  employ  them  as 
capital  to  improve  its  property,  it 
would  not  thereby  escape  taxation 
but  would  be  taxable  according  to 
the  actual  value  of  its  capital  stock, 
and  that  value  would  be  increased 
by  the  amount  of  surplus  thus  ac- 
cumulated, and  it  would  be  taxa- 
ble at  the  rate  of  one  and  one-half 
mills  upon  each  dollar  of  the  valu- 
ation of  such  stock,  which  will  be 
found  by  computation  to  be  sub- 
stantially the  same  amount  for 
which  it  would  have  been  taxable 
had  the  profits  been  divided. 
Should  a  corporation,  to  evade 
taxes  under  said  acts,  divide  6  per 
cent,  or  more,  but  less  than  its 
actual  earnings  in  any  one  year 
after  the  passage  of  said  acts  and 


thus  create  a  surplus,  a  division 
thereof  subsequently  might  be 
treated  as  a  dividend  under  said 
acts. 

Judgment  of  General  Term  for 
plaintiff  on  case  submitted  re- 
versed. 

Opinion  by  Rapallo,  J,  All 
concur. 


CONTRACT. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

George  W.  Long,  respt.^  v.  The 
Miller  ton  Iron  Co.,  applt 

Decided  May,  1883. 

The  words  "as  described  in  said  contract" 
in  a  second  contract  intended  to  annul  a  pre- 
ceding contract  by  a  sale  outright  of  "all  the 
hard  wood  on  said  tract  of  land,  as  de- 
scribed in  said  contract,"  refer  to  the  tract 
of  land  described  in  said  first  contract,  and 
not  to  the  quantity  of  hard  wood  sold  by 
the  first  contract. 

Appeal  from  judgment  of  Su- 
preme Court  upon  the  report  of 
the  referee  in  favor  of  plain tiflf. 

Defendant,  in  July,  1869,  enter- 
ed into  a  written  contract  with  H., 
plaintiff's  assignor,  for  the  pur- 
chase of  all  the  hard  wood  on 
premises  owned  by  H.,  who,  by 
said  contract,  reserved  1,500  cords 
of  wood  and  logs  sufllcient  to 
make  100,000  feet  of  hard  wood 
lumber. 

In  January,  1872,  a  new  con- 
tract was  made,  referring  to  the 
old  contract,  and  by  such  new 
contract  wishing  to  annul  the  old 
one,  as  is  therein  stated.  By  the 
new  contract,  H.  agrees  to  sell  de- 
fendant ''all  the  hard  wood  on 
said  tract  of  land  as  described  in 
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said  contract"  (referring  to  the  de- 
scription contained  in  the  old  con- 
tract). 

Tlie  referee  found  that  the  con- 
tract of  January,  1872.  made,  and 
intended  to  make,  the  same  reser- 
vations of  wood  and  timber  as  in 
the  contract  of  July,  1869. 

Javies  Lansing^  for  respt. 

Esek  Cowen^  for  applt. 

Held^  Error.  This  conclusion 
could  not  be  reached  by  the  read- 
ing of  the  two  contracts.  The 
second  contract  was  intended  to 
annul  the  first,  and  so  states. 
The  first,  then,  became  of  no 
value,  except  as,  by  reference,  it 
was  made  a  part  of  the  new  con- 
tract. 

The  referee  construes  the  words 
"as  described  in  said  first  con- 
tract "  as  referring  to  the  quantity 
of  hard  wood  sold  by  the  first 
contract.  But  such  is  not  a  fair 
or  reasonable  construction. 

It  evidently  refers  to  the  tract  of 
land  described  in  said  first  con- 
tract, otherwise  there  would  be 
no  description  of  the  land.  The 
imn^ediate  antecedent  of  the  words 
is  the ''tract  of  land."  It  reads 
''tract  of  land  as  described,  &c.," 
and  not  "  the  hard  wood,"  as  de- 
scribed, &c.  Other  clauses  of  the 
contract  tend  to  show  that  all  the 
hard  wood  timber  was  sold  by  the 
second  contract.  * 

Judgment  reversed ;  new  trial 
granted;  costs  to  abide  the  event, 
and  the  referee  discharged. 

Opinion  by  Boardman^  J, ; 
Learned^  P.  •/.,  and  Bockes^  71, 
concur. 


ATTACHMENT.     VACATUR. 

N.  Y.  Common  Pleas.    General 
Term. 

Louis  Tim  et  al.,  applts.,  v.  Clin- 
ton H.  Smith,  respt. 

Decided  May  15,  1883. 

An  attachment  creditor  who  moves  to  set 
aside  a  prior  attachment  obtained  in  an- 
other action  against  the  same  debtor  must 
furnish  strict  legal  proof  of  the  regularity 
and  validity  of  the  attachment  obtained  by 
him,  and  this  is  not  shown  by  the  affidavit 
of  the  attorney  stating  that  such  attach- 
ment was  granted. 

Appeal  from  an  order  vacating 
an  attachment,  the  order  appealed 
from  being  made  upon  the  motion 
of  a  subsequent  attachment  lienor 
in  another  action. 

On  March  9,  1882,  plaintiffs  ob- 
tained an  attachment  against  the 
property  of  the  defendant  in  an 
action,  as  recited  in  the  attach- 
ment, to  recover  ''damages  for 
injury  to  personal  property  of 
plaintiffs,  in  consequence  of  the 
negligence  and  fraud  of  defendant 
in  fraudulently  procuring  credit  of 
plaintiffs  for  goods  sold  and  de- 
livered to  defendant,  and  on  affi- 
davit showing  that  the  defendant 
is  a  natural  person,  who  has  assign- 
ed, disposed  of  and  secreted,  and  is 
about  to  assign,  dispose  of  and 
secrete,  his  property  with  intent  to 
hinder  and  delay  his  creditors  and 
plaintiffs." 

The  affidavits  upon  which  this 
attachment  was  issued  showed  that 
between  October  1,  1881,  and  Feb- 
ruary 1,  1882,  plaintiffs  sold  and 
delivered  to  defendant,  at  his  re- 
quest, merchandise,  amounting  to 
$4,368.75,  upon  a  credit  of  sixty- 
days  from  February  1,  1882,  rely- 
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ing  upon  defendant's  statements 
that  he  was  doing  an  excellent 
business,  was  making  money,  was 
perfectly  solvent  and  in  excellent 
financial  condition,  and  that  within 
a  few  days  after  the  last  delivery 
of  said  merchandise  defendant 
failed  in  business,  and  made  a 
general  assignment,  giving  prefer- 
ences, as  appears  by  the  assign- 
ment, of  over  $50,000,  and  that  the 
statements  and  representations 
above  mentioned  were  false,  and 
that  since  the  failure  defendant 
has  admitted  to  plaintiffs  that 
they  were  false.    * 

Subsequently,  upon  the  affidavit 
of  an  attorney  stating  that  he  was 
the  attorney  in  an  action  brought 
in  this  court,  in  which  Nicholas 
Schroeder  and  Henry  C.  Seavers 
were  plaintiffs  and  the  above 
named  defendant  was  defendant, 
and  that  on  March  17,  1882,  an  at- 
tachment was  granted  in  said  ac- 
tion and  duly  issued  to  thesheriflf, 
who  has  by  virtue  thereof  attached 
the  property  of  said  defendant, 
and  that  said  attachment  was  in 
force  and  said  action  pending,  and 
that  the  attachment  in  this  action 
constitutes  alien  upon  defendant's 
property  prior  to  the  attachment 
mentioned  in  said  affidavit,  a  mo- 
tion was  made  to  vacate  the  at- 
tachment herein  upon  the  ground 
of  the  insufficiency  of  the  affidavits 
upon  which  it  was  founded,  which 
motion  was  granted. 

D.  G,  Briggs  and  Otto  Horwitz, 
for  applts. 

A.  Blumenstiel  and  8.  Oreen- 
bauniy  for  subsequent  attaching 
creditor,  respt. 

Held^  Error ;  that  in  order  that 


this    motion    may   be    made,    the 
party  moving  must  have  acquired 
a  lien  upon  or  interest  in  the  prop- 
perty   attached.      This   fact  must 
appear   to   the   Court    by  compe- 
tent evidence  before  it  can  acquire 
jurisdiction    to  entertain  this   mo 
tion.    The  only  proof  in  this  action 
of  the  subsequent  lien  of  the  mov- 
ing party  is  an   affidavit    by   an 
attorney  that    an  attachment  was 
granted  in  an  action  in  which  the 
moving  party  was  plaintiff  against 
the    jDroperty   of     the    defendant 
herein  ;  the  grounds  of  the  attach- 
ment do  not  appear.    Whether  the 
papers  upon  which  it  is  granted 
conferred    jurisdiction    upon    the 
judge  granting  the  attachment   is 
not  disclosed,  and,  for  aught  that 
appears  upon  the  record,  the  at- 
tachment of  the  moving  party  may 
have  been  founded  upon  the  same 
facts  upon  which  plaintiffs  herein 
claimed  to  maintain  their  attach- 
ment ;  and  we  may  have  presented 
to  us  as  a  result  of  this  motion  the 
vacation  of  an  attachment   by  an 
alleged   subsequent  lienor,  whose 
alleged  lien  is  acquired  by  an  at- 
tachment having  less  legal  founda- 
tion than  the  one  sought  to  be  set 
aside.     In  the  face  of  an  objection 
raising  the  point,  the  part)^  moved 
against  has  the  right  to  insist  upon 
strict  legal  proof  of  the  subsequent 
lien,  so  that  he  can  attack  the  same 
because    of    defects    therein.      It 
cannot  be  but  that  the  party  moved 
against  has  the  right  to  question 
the    validity    of    the    subsequent 
lien  because  the  papers  upon  which 
it  was  granted  do  not  confer  juris- 
diction upon  the  Court  precisely 
in  the  same  manner  as  the  alleged 
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subsequent  lienor  is  attempting  to 
set  aside  the  prior  attachment. 

The  plaintiffs  in  the  process  at- 
tacked have  a  right  to  claim  that 
legal  evidence  of  the  existence  of 
the  subsequent  lien  shall  be  fur- 
nished before  they  can  be  called 
upon  to  justify  their  own  proceed- 
ings, and  that  they  may  insist  that 
the  moving  lienor  shall  show  to 
the  Court  that  his  process,  at 
least,  is  regular  and  has  a  better 
foundation  than  the  process  at- 
tacked. 

R.uppert  V.  Hang,  87  N.  Y.,  141, 
distinguished. 

Order  reversed,  with  costs  and 
disbursements. 

Opinion  by  Van  Brunt,  J.;  J, 
F.  Dalpsind  Van  Hoesen,  JJ.,  con- 
cur. 


PUBLICATION.      AFFIDAVIT. 
ESTOPPEL. 

N. Y.  SuPRKME  Court.     General 
Term.     Second  Dept. 

Elixes  Ratel,  respt.^  v.  Elizabeth 
Ratel,  applL 

Decided  May,  1883. 

In  an  action  to  annul  a  marriage,  plaintiff 
asked  for  an  order  for  the  publication  or 
service  without  the  State  of  the  summons 
on  the  affidavit  of  his  attorney  **  that  de- 
fendant was  of  full  age  and  resides  at  present 
in  Detroit,  in  the  State  of  Michigan,  as  de- 
ponent is  informed  and  verily  believes  ;  that 
defendant  cannot  be  found  in  this  State, 
although  diligent  effort  to  find  her  and 
serve  upon  her  the  summons  herein  has 
been  made."  Held,  Defective,  and  con- 
ferring no  jurisdiction  on  the  judge  to  grant 
the  order. 

It  seems,  however,  that  if  the  affidavit  had 
positively  stated,  upon  personal  knowledge, 
that  defendant  was  an  actual  resident  of  the 
State  of  Michigan,  the  failure  to  slate  facts 
as  to  the  inability  to  find  and  serve  defend- 


ant within  the  State  might  not  have  de- 
prived the  justice  of  the  power  to  grant 
the  order. 
After  the  publication  of  the  summons,  defend- 
ant was  personally  served  in  Michigan  on 
June  29.  On  August  12  H.,  her  attorney, 
obtained  from  plaintiff's  attorney  the  follow- 
ing stipulation  herein  :  "  Defendant  may 
serve  appearance  and  demand  papers  in  ^ 
above  entitled  action  at  any  time  on  or  be- 
fore September  3,  1882."  Held,  That  a  sub- 
sequent appearance  made  under  such  stip- 
ulation must  be  held  as  a  general  appear- 
ance in  this  action. 

Appeal  from  order  denying  ap- 
pellant's motion  to  set  aside  an 
order  directing  publication  or  ser- 
vice without  the  gtate  of  the  sum- 
mons in  this  action. 

The  affidavit  upon  which  the 
order  was  granted  was  made  by 
plaintiflTs  attorney,  to  the  effect 
that  the  action  was  brought  to  an- 
nul a  marriage,  etc.;  *'that  de- 
fendant is  of  full  age  and  resides 
at  present  in  Detroit,  in  the  State 
of  Michigan,  as  deponent  is  in- 
formed and  verily  believes ;  that 
defendant  cannot  be  found  within 
this  State,  although  diligent  effort 
to  find  her  and  serve  upon  her  the 
summons  herein  has  been  made." 

It  appeared,  however,  that  after 
the  publication  of  the  summons 
defendant  was  personally  served 
in  the  State  of  Michigan  on  the 
29th  day  of  June,  1882,  and  that 
on  the  12th  day  of  August  follow- 
ing her  attorney  obtained  from 
plaintiff's  attorney  the  following 
stipulation  made  in  this  cause : 
'*  Defendant  may  serve  appear- 
ance and  demand  papers  in  above 
entitled  action  at  any  time  on  or 
before  September  3, 1882."  Signed 
by  plaintiff's  attorney. 

/.  H.  V.  Arnold,  for  applt. 
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Thos.  Darlington^  for  respt. 

Eeld,  That  the  affidavit  was  de- 
fective ia  that  it  did  not  state  pos-, 
itively  that  defendant  was  a  non- 
resident of  this  State  and  that  she 
resided  in  the  State  of  Michigan, 
^r  the  sonrces  or  character  of  the 
affiant's  information  or  the  grounds 
of  iiis  belief,  and  that,  therefore,  it 
fl;ave  the  judge  no  jurisdiction  to 
grant  the  order. 

Tbat  if  the  affiant  had  positively 
stated  upon  personal  knowledge 
that  defendant  was  an  actual  resi- 
dent of  the  State  of  Michigan,  the 
failure  to  state  facts  as  to  the  abil- 
ity to  find  and  serve  defendant 
within  the  State  might  not  have 
been  such  a  defect  as  to  deprive 
the  justice  of  the  power  of  making 
the  same.  2  Civ.  Proc.  Rep.  65. 
But  the  proof  utterly  fails  to  show 
any  fact  connected  with  the  non- 
residence  of  defendant  or  any 
effort  to  find  her  within  this  State. 

That  merely  swearing  in'  the 
words  of  the  statute  is  not  suffi- 
cient, but  that  facts  must  be  stated. 

That  the  stipulation  fairly  con- 
strued meant  chat  in  return  for  the 
favor  of  extending  the  time  by 
plaintiff,  defendant  would  appear 
generally  or  not  at  all.  That 
though  defendant  did  not  techni- 
cally appear  or  agree  to  appear 
thereby,  yet  as  she  asked  and  ob- 
tained the  time  in  which  to- deter- 
mine whether  she  would  appear, 
her  subsequent  appearance  must, 
under  such  a  stipulation,  be  taken 
as  a  general  one.  That  if  such 
were  not  her  intention  she  should 
have  obtained  a  qualification  in 
the  stipulation  admitting  of  a 
special  appearance.  But  in  view 
Vol.  17.— No.  6b. 


of  her  failure  so  to  do,  her  accept- 
ance of  its  benefits,  and  of  her  sub- 
sequent appearance  thereunder, 
we  must  hold  that  there  was  suffi- 
cient ground  for  a  denial  of  the 
motion. 

Order  affirmed. 

Opinion  by  Pratt^  J,;  DyJcman, 
•/".,  concurs  in  the  result,  but 
thinks  that  the  affidavit  was  suffi- 
cient to  confer  jurisdiction  on  the 
judge  to  act  on  it. 


RECEIVERS.      COMMISSIONS. 
JURISDICTION. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

Christina  B.  Gelster,  by  guar- 
dian, V.  The  Syracuse  Savings 
Bank. 

Decided  April,  1883. 

Where  a  husband  and  wife  have  a  bank  ac- 
count in  their  two  names,  and  each  draws 
and  deposits  money  in  the  absence  of  the 
other,  the  husband  is  presumed,  in  the  ab- 
sence of  evidence,  to  own  half,  at  least,  of 
the  sum  standing  to  their  credit. 

Where  money  has  been  paid  to  a  receiver  ap- 
pointed in  one  suit,  he  cannot  be  com- 
pelled to  pay  the  money  over  in  another 
suit  to  which  neither  he  nor  the  parlies  he 
before  represented  are  parties. 

Where  it  does  not  appear  in  what  court  the 
judgment  was  taken  in  the  suit  in  which 
the  receiver  was  appointed,  or  out  of  what 
court  the  execution  thereon  was  issued, 
there  is  no  jurisdiction  shown  in  this  court 
of  the  fund  or  the  receiver. 

The  receiver  is  entitled  to  commissions  and 
expenses. 

Appeal  by  Phillips,  receiver  of 
Charles  C.  Gelster,  appointed  in 
supplementary  proceedings  in  an 
action  in  favor  of  Hess  v.  Gelster, 
from  an  order  of  Special  Terra, 
made  in  this  action,  requiring  said 
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receiver  to  pay  defendant  herein 
certain  money,  which  said  defend- 
ant had  paid  the  receiver  under 
an  order  of  the  coanty  judge  in 
the  action  in  v^rhich  the  receiver 
was  appointed. 

Prior  to  September  6,  1882, 
Charles  Gelster  and  his  wife,  the 
plain tiflf,  had  deposited  moneys 
with  defendant ;  the  account  was 
kept  in  the  names  of  ''  Charles 
C.  and  Christina  B.  Gelster;" 
and  each  of  them  had,  at 
various  times,  personally  and 
in  the  absence  of  the  other,  de- 
posited and  drawn  moneys  to  the 
credit  and  debit,  respectively,  of 
said  account.  On  said  September 
6,  appellant  Phillips,  as  receiver 
of  Gelster,  demanded  of  the  bank 
all  moneys  therein  of  Charles,  or 
deposited  to  his  credit,  and  was 
paid  $400,  which  he  still  holds 
subject  to  the  order  of  the  court. 
On  September. 28  this  action  was 
begun  to  recover  the  same  money, 
plaintiflf  claiming  it  as  her  own. 
Thereupon  the  bank,  upon  notice 
to  plaintiflf,  the  receiver  and  Hess, 
moved  that  the  two  last-named  be 
substituted  as  defendants  in  place 
of  the  bank,  and  that  the  latter  be 
discharged  from  all  liability.  This 
relief  was  denied,  but  the  receiver 
was  ordered,  within  twenty  days 
after  service  of  a  copy  of  said  or- 
der, to  deliver  a  bond  to  defendant, 
indemnifying  it  against  all  costs, 
damages  and  expenses  in  this  ac- 
tion, or  that  the  receiver  pay  de- 
fendant the  $400.  The  appeal  is 
from  that  part  of  the  order  re- 
quiring payment  or  security. 

Edwin  S.  Butterfield,  for  re- 
ceiver, applt. 


I       W,  H,  Oifford,  for  bank,  respt. 
Held,  That  the  order  was  ira- 
I  providently  granted,   and  should 
I  be  reversed,  for  the  reasons  : 
!      1.    That     the    presumption    is 
!  that  at  least  half  the   money  be- 
!  longs  to  the  husband.     In  so  far  as^ 
I  the  order  requires  the  receiver  to 
I  pay  over  money  belonging  to  Gel- 
ster, it  seems  to  be  wholly  unau- 
thorized.    86  N.  Y.,  390. 

2.  No  court  can  compel  the  re- 
ceiver to  paj^  over  the  money  in 
an  action  to  which  neither  h«^,  Gel- 
ster, nor  Hess,  the  person  he  re- 
presented in  the  other  action,  are 
parties. 

3.  The  motion  papers  do  not 
show  in  what  court  the  judgment 

I  in  Hess  v.  Gelster  was  obtained,  or 
out  of  what  court  the  execution 
thereon  was  issued,  and  therefore 
fail  to  show  jurisdiction  in  this 
court  of  the  fund  or  the  receiver. 
Code,  §  2471 . 

4.  The  order  unjustly  directed 
the  receiver  to  pay  over  the  entire 
fund,  without  allowing  him  his 
commissions  and  expenses. 

Defendant's  embarrassment  is 
the  result  of  iti*  own  action  under 
no  mistake  of  facts. 

The  portion  of  the  order  ap- 
pealed from  reversed,  with  costs 
pf  appeal  and  disbursements  to  be 
paid  by  the  bank  to  the   receiver. 

Opinion  by  Smithy  P.  J. ;  Har- 
din  and  Barker^  JJ^  concur. 


ASSESSMENT.     COSTS. 

N.  Y.  Supreme  Court.    Gen^eral 
Term.    Third  Dept. 

The  People  ex  rei.  Bray,  Mayor, 
and  Bevier,  Supervisor,  respts.^  v. 
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The  Board  of  Supervisors  of  Ulster 
Co.,  applt 

Decided  May,  1883. 

Defendant  directed  $1,000  to  be  levied  and 
assessed  upon  the  whole  county  to  defray  the 
expenses  of  an  appeal  taken  by  the  city  of 
Kingston  and  the  town  of  M.  from  the 
equalization  of  the  assessment  for  the 
coimiy  of  Uhter,  as  made  by  defendant,  to 
the  State  Assessors.  The  relators  obtained 
from  the  Special  Term  a  peremptory  writ 
of  mandamus  forbidding  defendant  to  levy 
or  assess  any  part  of  said  sum  of  $1,000 
upon  the  city  of  Kingston  or  town  of  M. 
HM,  That  the  writ  was  properly  granted, 
and  that  the  city  and  town  were  properly 
represented  as  relators  by  their  respective 
chief  officers,  and  that  they  properly  united 
for  the  writ. 

Appeal  by  defendant  from  an 
order  made  at  Special  Term  grant- 
ing a  writ  of  mandamus. 

The  city  of  Kingston  and  the 
town  of  M.  took  an  appeal  from 
the  equalization  of  the  assessment 
for  the  county  of  Ulster  as  made 
by  defendant.  Defendant  there- 
upon directed  $I,000  to  be  levied 
and  assessed  upon  the  whole  coun- 
ty to  defray  the  expenses  of  such 
appeal  to  the  State  Assessors.  The 
relators  thereafter  applied  for  and 
obtained  from  the  Special  Term  a 
peremptory  writ  of  mandamus 
forbidding  defendant  to  levy  or 
assess  any  part  of  said  sum  of 
$1,000  upon  the  city  of  Kingston 
or  town  of  M. 

Howard  Chipp,  Jr.,  for  applt. 
William  Lounsbery  and  Ber- 
nard &  Fiero^  for  respts. 

Held^  That  the  city  and  town 
were  properly  represented  as  re- 
lators by  their  respective  chief 
executive  officers,  and  they  prop- 


erly united  in  the  application  for 
the  writ.  85  N.  Y.,  324.  Their 
interests  were  common,  and  no 
reason  is  apparent  why  they  might 
not  jointly  apply  for  the  relief  to 
which  both  claim  to  be  entitled. 

The  allowance  of  costs  upon  ap- 
peals to  the  State  Assessors  is 
regulated  by  statute.  Laws  1874, 
Ch.  851.  If  the  appellants  fail 
upon  their  appeal  they  are  liable 
to  the  county  for  the  costs  and 
expenses  of  the  appeal,  to  be  levied 
and  assessed  upon  the  city  and 
town  appealing ;  but  if  they  shall 
succeed  upon  the  appeal,  then 
their  costs  and  expenses  must  be 
levied  and  assessed  upon  the  other 
towns  of  the  county.  Until  the 
termination  of  the  appeal  it  cannot 
be  ascertained  what  parties  are 
justly  chargeable  therewith.  De- 
fendant, by  its  action,  seeks  to 
charge  its  costs  and  expenses 
upon  the  whole  county  without 
waiting  for  such  final  decision ; 
and  in  this  we  think  its  action 
was  not  warianted.  It  will  be  in 
good  time  for  defendant  to  levy 
and  assess  the  costs  and  expenses 
of  the  appeal  taken  by  the  city  of 
Kingston  and  town  of  M.  to  the 
Board  of  State  Assessors  when  it 
shall  have  been  determined  what 
the  amount  of  such  costs  may  be 
and  the  town  or  city  which  shall 
be  liable  for  their  payment. 

Order  affirmed,  with  costs. 

Opinion  by  Boardman,  J. ; 
Learned^  P.  /.,  and  Bockes^  /., 
concur. 
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NEGLIGENCE.      STREETS. 
TRIAL. 

N.  Y.  Common  Pleas.     General 
Term. 

Maria  Reich,  respt,  v.  The 
Mayor,  &c.,  of  N.  Y.  City,  applt. 

Decided  March  15,  1883. 

Plaintiff,  wliile  walking  upon  the  sidewalk 
upon  a  clear  day,  slipped  upon  ice  and  fell, 
suffering  severe  injury.  The  evidence 
showed  that  two  or  three  days  before  snow 
had  fallen;  that  water  was  allowed  to  flow 
across  the  sidewalk  from  a  leader,  contrary 
to  a  city  ordinance,  which  water  froze 
and  thawed  as  the  weather  changed,  and 
that  there  had  been  ice  there  a  few  days 
prior  to  the  accident.  Held,  Sufficient  to 
submit  to  the  jury  the  question  whether  de- 
lendants  had  sufficient  constructive  notice 
of  the  condition  of  the  sidewalk  to  charge 
them,  and  also  that  the  above  ordinance 
was  properly  received  in  evidence. 

Counsel  for  plaintiff,  in  summing  up,  read  to 
the  jury  the  printed  report  of  a  certain 
case,  and,  upon  objection,  closed  the  book 
and  told  the  jury  what  was  in  the  case,  and 
that  it  was  on  "all  fours"  with  the  present 
case.  Upon  objection,  the  Court  declined 
to  direct  counsel  to  desist.  Held,  Error, 
for  which  there  must  be  a  new  trial. 
Whether  or  not  counsel  continued  his 
comments,  the  injury  had  been  done,  and 
was  allowed  by  the  ruling  of  the  Court  to 
remain  with  apparent  approval. 

Appeal  from  judgment  and  from 
orders  denying  motions  for  new 
trial  on  the  minutes  and  on  the 
ground  of  newly-discovered  evi- 
dence. 

Action  for  damages  for  personal 
injury. 

Plaintiflf,  while  passing  over 
a  sidewalk  in  New  York  city 
on  a  clear  day,  slipped  on  the  ice 
and  fell,  suffering  thereby  severe 
injury.  There  was  a  leader  from 
the  roof  of  the  house  fronting  the 
sidewalk  which  discharged  water 


upon  the  lower  step  of  the  stoop 
and  thence  to  the  walk.  A  city 
ordinance  requiring  every  person 
from  whose  lot  water  might  pass 
into  any  street  across  the  sidewalk 
to  cause  the  same  to  pass  through 
a  covered  gutter  under  the  side- 
walk, and  to  keep  the  gutter  clear, 
and  prescribing  a  penalty  for  every 
day  the  duty  was  neglected,  was 
admitted  in  evidence,  under  de- 
fendant's objection  and  exception. 
The  evidence  showed  that  two  or 
three  days  previous  to  the  accident 
there  had  been  a  heavy  fall  of 
snow ;  that  the  water  came  from 
the  leader  upon  the  sidewalk  and 
froze  and  thawed  as  the  weather 
changed ;  that  there  had  been  ice 
there  within  a  few  days  prior  to 
the  accident. 

The  jury  found  for  plaintiff. 

D.  /.  Dean  and  T,  P.  Wickes, 
for  applts. 

Charles  P.  Miller,    for  respt. 

Held,  That  the  evidence  was 
sufficient  for  submission  to  the 
jury  upon  the  question  of  the  ice 
having  been  there  long  enough  to 
charge  the  defendant  with  con- 
structive notice  and  liability.  It 
was  a  question  for  the  jury  to 
decide  whether  it  was  negligent 
for  the  municipal  authorities  to 
permit  this  water  to  flow  upon  the 
sidewalk  and  thaw  and  freeze 
there  and  form  ice  remaining  there 
for  some  days.     61  N.  Y.,  50. 

Farther  held^  That  the  excep- 
tion to  the  ruling  which  admitted 
the  city  ordinance  was  not  well 
taken.  The  ordinance  regulated 
the  construction  of  leaders,  and 
the  testimony  descriptive  of  this 
one  showed  non-compliance  with 
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the  law,  making  a  nuisance  which 
it  was  the  duty  of  the  municipal 
authorities  to  remove  after  having 
actual  or  implied  notice  of  its  ex- 
istence.    74  N.  Y.,  264. 

In  addressing  the  jury,  the  coun- 
sel for  plaintiff  attempted  to  read 
from  the  report  of  Darling  v.  The 
Mayor,  &c.,  18  Hun,  340,  and,  upon 
objection  being  made,  closed  the 
book.  He  then  stated  to  the  jury 
what  had  been  decided  in  the  Dar- 
ling case,  which  he  told  the  jury 
was  on  *'all  fours"  with  the  case 
at  bar.  The  counsel  for  defend- 
ant asked  the  Court  to  direct 
counsel  to  desist  from  this  mode 
of  summing  up.  The  Court  de- 
clined and  exception  was  taken. 

Held,  Error.  The  undeniable 
right  of  defendant  was  to  have  the 
verdict  founded  upon;the  evidence, 
and  nothing  outside  the  evidence. 
The  argument,  that  while  counsel 
may  not  be  permitted  to  read  law 
to  the  jury  from  decisions  or  ad- 
judicated cases  as  evidence,  but 
may  use  them  in  his  address  to 
the  jury  by  way  of  illustration, 
is  too  refined  in  distinction  to  meet, 
approval.  Whether  or  not  counsel 
continues  his  comments  after  ob- 
jection, the  ruling  in  his  favor  and 
exception,  the  injury  had  been 
done  by  the  statement,  and,  while 
it  may  have  been  corrected  by  a 
different  ruling,  was  allowed  by 
the  Court  to  remain  with  apparent 
approval. 

Judgment  reversed;  new  trial 
ordered;  costs  to  abide  event. 

Opinion  by  Beach,  J, ;  Daly, 
Ch.  /.,  and  Van  Brunt,  J.,  con- 
cur. 


COSTS.   PRACTICE.  WAIVER. 

N.  Y.  Supreme  Court.  General 
Term.     Second  Dept. 

Dennis  Bulkley,  Jr.,  by  guar- 
dian, respt,  V.  The  Gutta  Percha 
&  Rubber  Co.,  applt. 

Decided  May,  1883. 

After  obtaining  from  plaintiff  several  exten- 
sions of  time  to  serve  his  answer,  defendant 
joined  issue,  and  three  days  thereafter 
served  an  order,  obtained  ex  parte  solely  on 
the  statement  that  no  security  had  been 
filed,  requiring  plaintiff  to  file  security  for 
costs.  Plaintiff  moved  to  vacate,  while  de- 
fendant offered  no  afl^davit  in  contradiction 
of  plaintiff's  moving  papers,but  simply  relied 
on  §  3268,  Code  Civ.  Proc.  Held,  That  de- 
fendant was  guilty  of  laches,  and  thereby 
lost  his  absolute  right,  under  g  8268,  and, 
therefore,  his  application  was  addressed  to 
the  discretion  of  the  Court;  that  as  there 
were  no  facts  shown  to  justify  a  denial  of 
plaintiff's  motion  to  vacate,  the  same  was 
properly  granted. 

Appeal  from  an  order  of  Special 
Term,  vacating  an  order  that 
plaintiff    file    security   for    costs. 

Action  to  recover  $10,000  for 
personal  injury. 

After  obtaining  several  exten- 
sions of  time  to  answer  from  plain- 
tiff, defendant  joined  issue  on 
October  17.  On  October  20  defend- 
ant obtained,  ex  parte,  upon  the 
bare  statement  of  the  fact  that 
security  had  not  been  tiled,  an  or- 
der that  plaintiff  tile  security  for 
costs.  Thereupon  plaintiff  moved 
to  vacate  the  same,  and  obtained 
the  order  from  which  this  appeal  is 
taken. 

Pelton  &  Poucher,  for  applt. 

James  Troy,  for  respt. 

Held,  That  it  seems  to  have  been 
the  intention  of  the  legislature  to 
give,  by  §  3268,  Code  Civ.  Proc, 
an  absolute  right  to  a  defendant  to 
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require  security  for  costs,  unless 
he  may  have  lost  such  right  by 
laches. 

That  §  3272,  Code  Civ.  Proc, 
allows  to  the  plaintiff  a  right  of 
election  to  either  pay  into  court 
$250  or  furnish  an  undertaking, 
and  restricts  the  power  of  the 
Court  as  to  the  form  of  the  order. 
1  Code  Rep.,  15;  17  W.  Dig.,  91. 

That  as  §  3268  is  intended  solely 
for  the  benefit  of  the  defendant, 
his  neglect  to  promptly  avail  him- 
self of  its  benefit  would  constitute 
a  waiver.  2  Abb.  N.  C,  325 ; 
Brown's  Maxims,  310. 

That  defendant  was  guilty  of 
laches,  and  thereby  lost  his  right, 
and  although  he  could  still  move, 
his  application  was  addressed  to 
the  discretion  of  the  Court. 

That  as,  upon  the  hearing  of  the 
motion  made  to  vacate,  defendant 
offered  no  affidavits  in  contradic- 
tion of  plaintiff's,  but  simply  relied 
upon  §  3268,  there  were  no  facts 
shown  to  justify  a  denial  of  the 
motion. 

Order  affirmed,  with  costs  and 
disbursements. 

Opinion  by  Pratt,  J.;  Dykman^ 
/.,  concurs;  Barnard,  P.  J., 
thinks  that,  whether  the  right  is 
absolute  or  discretionery,  security 
ought  to  be  required  in  this  case. 
An  irresponsible  guardian  makes 
a  large  claim,  and  it  is  fair  that  he 
should  give  security. 


EXECUTORS.     COSTS. 

N.  Y.  Supreme  Court.  General 

Term.     Second  Dept. 

Elias     Q.    Horton,     respt,    v. 
Coffin  S.  Brown,  exr.,  applt. 


Decided  May,  1883. 

To  entitle  a  plaintiff  to  recover  costs  upon 
a  judgment  for  a  sum  of  money  only 
against  an  executor  where  a  notice  has 
been  published  as  prescribed,  it  must  ap- 
pear, first,  that  plaintiff  presented  his  de- 
mand within  the  time  limited  by  the  notice, 
and,  second,  that  defendant  unreasonably 
resisted  or  neglected  or  refused  to  refer  the 
claim  as  prescribed  by  law. 

The  first  condition  must  have  been  complied 
with,  and  one  of  the  subsequent  conditions 
must  have  also  have  happened. 

Appeal  from  judgment  in  favor 
of  plaintitt,  with  costs,  after  trial 
before  a  referee. 

Action  to  recover  balance  under 
a  guarantee  of  payment  and  col- 
lection by  defendant's  testator  of 
a  certain  bond  and  mortgage. 

The  complaint  stated  that  plain- 
tiff had  caused  to  be  served  on  de- 
fendant a  written  offer  to  refer  said 
claim  pursuant  to  the  statute,  etc., 
and  that  defendant  had  neglected 
and  refused  so  to  refer.  This 
defendant  admitted,  but  answered, 
as  to  this  allegation,  that  such 
claim  was  not  presented  within  the 
time  required  by  a  notice  pub- 
lished as  prescribed  by  law  requir- 
ing the  creditors  of  said  testator 
to  present  to  the  defendant,  as 
such  executor,  their  claims. 

Lent  &  Herrick,  for  applt. 

Travis  <&  Smith,  for  respt. 

Held,  That  by  §§  39,  41,  Part  2, 
Ch.  6,  Tit.  3,  Rev.  Stat.,  in  force 
prior  to  the  Code  of  Civ.  Proc,  a 
plaintiff  to  entitle  himself  to  costs 
against  an  executor  must  have 
shown,  first,  that  the  demand  was 
presented  to  the  executors  in  i)rop- 
er  time,  and,  second,  that  its  pay- 
ment had  been  unreasonably  resist- 
ed or  neglected,  or  that  there  had 
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been  a  refusal  to  refer.  See  opin- 
ion of  Beardsley,  /.,  in  1  Den., 
276,  where  he  says  :  ''  Where  no- 
tice has  been  given^  and  the  claim 
is  not  presented  in  time,  costs  are 
never  allowed  in  an  action  brought 
for  its  recovery.  Two  grounds  are 
indicated  in  the  section,  on  either 
of  which  costs  may  be  allowed. 
1st.  A  refusal  to  refer,  the  claim 
being  disputed.  2d.  An  un- 
reasonable resistance  or  neglect 
of  payment.  This  must  be 
taken  with  the  qualification  that 
where  notice  has  been  published 
the  demand  must  haoe  been  pre- 
sented within  the  time  limited  by 
law.  There  is  no  authority  in  my 
opinion  for  an  allowance  of  costs 
on  any  other  ground,  or  for  any 
other  cause  than  those  stated." 

This  settled  law  has  not  been 
changed  by  the  enactment  of  the 
Code  Civ.  Proc.  The  question  turns 
upon  the  construction  to  be  given  to 
the  words,  ''  Or  that  the  defend- 
ant refused  to  refer  the  claim  as 
prescribed  by  law,"  in  §  1836, 
Code  Civ.  Proc.  The  words  of  the 
Rev.  Stat.,  §41,  are,  *' Or  that  the 
defendant  refused  to  refer  the 
same,  pursuant  to  the  preceding 
provisions."  There  is  no  essential 
difference  in  the  language,  and 
a  judicial  construction  of  §  41,  R. 
S.,  mast  be  held  applicable  to  § 
1836,  Code  Civ.  Proc. 

That  1  Den.,  276,  appears  to  have 
never  been  overruled  and  to  have 
been  frequently  cited  with  approv- 
al and  reaffirmed.  In  3  Den.,  262, 
there  was  no  claim  existing  in 
favor  of  the  creditor  at  the  time  of 
the  pablication  of  the  notice,  he 
being  a  co-surety  with  the   testa- 


tor upon  a  bond,  and  not  having 
paid  until  seven  years  after  the 
six  months'  notice,  yet  it  was  said 
that  ''  §  41,  R.  S.,  was  too  broad  to 
be  got  over,"  and  costs  were  re- 
fuseil.  See  also  26  Barb.,  334;  1 
id.,  523;  9  id.,  383;  16  How. 
Pr.,  412. 

Field  V.  Field,  77  N.  Y.,  294, 
distinguished. 

That  it  was  the  legislative  in- 
tent in  adopting  §§  1835,  1836, 
Code  of  Civ.  Proc,  to  enact  that 
where  a  notice  is  published  as  pre- 
scribed, a  plaintiff  shall  not  re- 
cover costs  against  an  executor 
upon  a  judgment  for  a  sum  of 
money  only  unless  it  appears, 
first,  that  the  plaintiff  pre- 
sented his  demand  within  the  time 
limited  by  the  notice,  and,  second, 
that  the  defendant  unreasonably 
resisted  or  neglected,  or  refused  to 
refer  the  claim  as  prescribed  by 
law.  That  the  first  condition  of 
the  section  must  be  complied 
with,  and  one  of  the  subsequent 
conditions  must  also  occur. 

That  as  plaintiff  did  not  present 
his  claim  within  the  time,  he  was 
not  entitled  to  costs. 

So  much  ot  the  judgment  as 
gives  costs  vacated,  and  judgment 
as  so  modified  affirmed,  without 
costs. 

Opinion  by  Pratt,  J, ;  ByTcman, 
J,,  concurs. 


AGENCY.     EVIDENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Second  Dept. 

George   W.    Purdy,    respt.,  v. 
Mary  Ann  Bean,  appU. 

Decided  May,  1883. 
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Where  a  principal  on  being  informed  of  a 
purchase  by  an  agent  in  his  name  does 
not  deny  tlie  authority,  he  will  be  deemed 
to  have  admitted  that  he  was  bound  by 
such  purchase. 

Where  goods  are  received  under  such  a  pur- 
chase, an  active  duty  devolves  upon  the 
principal  to  at  once  disaffirm  the  contract 
and  return  the  goods,  and  his  conduct  oth- 
erwise will  be  deemed  an  acquiescence  in 
and  ratification  of  such  purchase. 

It  is  within  the  discretion  of  the  trial  court 
to  pass  upon  the  degree  of  credibility  to  be 
given  to  the  testimony,  and  an  appellate 
court  will  not  interfere  unless  it  be  appar- 
ent that  there  has  been  an  abuse  of  such 
discretion. 

A  married  woman  is    personally  liable   for 
goods  purchased  on  her  own  credit  to  be 
used  in  a  separate  business  carried  on  by  j 
her. 

Appeal  from  a  judgment  of 
county  court  affirming  a  judgment 
of  the  justice's  court  in  favor  of 
plaintiflf. 

Action  for  balance  due  on  goods 
sold.  Defendant  owns  a  farm,  and 
a  hired  man  who  worked  thereon 
was  accustomed  to  go  to  plaintiff's 
store  and  purchase  articles  for  de- 
fendant. On  the  occasion  of  the 
sale  in  suit  this  man  ordered  the 
goods  and  stated  that  they  were  to 
be  used  on  defendant's  farm  and 
garden.  The  goods  were  delivered 
to  him,  charged  to  defendant,  and 
a  bill  was  also  made  out  to  defend- 
ant and  delivered  with  the  goods 
and  a  payment  was  made  thereon. 

(7.  H,  Ferris^  for  applt. 

S.  J.  Owen,  for  respt. 

Held^  That  as  the  agent  who  re- 
ceived the  goods  was  at  work  at 
the  time  upon  defendant's  farm, 
upon  which  a  part  of  the  goods 
were  used,  the  act  was  ostensibly 
within  his  authority.  That  it  is 
clear  that  plaintiflf  intended  to  sell 
the  goods  to  defendant  and  to  no 


one  elsp^  and  we  think  that  under 
the  circumstances  there  was  a  sale 
to  her.  She  was  carrying  on  the 
farm,  as  her  husband's  evidence 
shows,  and  she  had  held  out  to 
this  plaintiflf,  by  her  previous  deal- 
ings, this  hired  man  as  her  agent 
in  similar  transactions. 

That  the  articles  sold  were  in  the 
line  of  defendant's  business,  and 
even  if  she  did  not  give  a  specific 
order  for  them,  her  payment  on 
account  of  the  bill  made  out  in  her 
name,  without  repudiating  the 
charge  wlien  her  attention  was 
called  to  it,  must  be  deemed  an 
acquiescence. 

That  it  is  well  settled  that  where 
a  principal  on  being  informed  of  a 
purchase  by  an  agent  in  his  name 
does  not  deny  his  authority,  he 
will  be  held  to  have  admitted  the 
right  of  the  agent  to  bind  him  by 
such  transaction. 

That  in  such  a  case  as  the  one  at 
bar  an  active  duty  devolves  upon 
the  principal  to  at  once  disaffirm 
the  contract  and  return  the  goods, 
or  otherwise  she  will  be  presumed 
to  have  assented  to  and  ratified  the 
purchase.     4  Barb.,  369. 

That  although  defendant's  hus- 
band testified  to  a  state  of  facts 
which,  if  true,  would  defeat  the 
plaintiflf,  it  appears  the  trial  jus- 
tice did  not  credit  the  witness.  It 
was  within  his  discretion  to  pass 
upon  the  degree  of  credibility  of 
the  testimony,  and  an  appellate 
court  will  not  interfere  save  it  is 
evident  that  there  was  an  abuse  of 
such  discretion.  N.  Y.  Weekly 
Dig.,  19  Jan.,  1883 ;  2  Kej^es,  617. 
That  in  view  of  the  fact  that 
neither  defendant   nor  the  hired 
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man  were  called  as  a  witness,  it 
cannot  be  said  that  it  was  error  to 
disregard  the  evidence  of  the  hus- 
band. 

That  defendant  is  subject  to  the 
same  liability  on  these  goods  pur- 
chased as  though  she  were  a  feme 
sole,  85  N.  Y.,  516;  88  N.  Y., 
299;  86  N.  Y.,  48. 

Judgment  affirmed,  with  costs. 
*  Opinion  by  Pratt,  J.;  Barnard^ 
P.  /.,  and  DpkmaUy  Jl,  concur. 


NEGLIGENCE.     PRACTICE. 

N.  Y.  Court  of  Appeals. 
Palmer,  respL.v.  Dearing,  applt. 
Decided  June  5,  1883. 

While  previous  knowledge  of  a  dangerous 
aituation  or  impending  danger,  from  which 
a  person  of  ordinary  intelligence  and  pru- 
dence might  reasonably  apprehend  injury, 
generally  imposes  upon  him  the  duty  of 
exercising  greater  care  and  caution  in  ap- 
proaching it,  the  degree  of  care  required  is 
a  question  of  fact. 

Plaintiff  was  injured  by  catching  her  foot  in 
a  hole  in  the  stair  covering,  of  which  she 
had  knowledge,  while  descending  the  stairs. 
Hfid,  That  whether  it  was  negligence  for 
her  not  to  take  hold  of  the  banisters  and  to 
wear  her  cloak  as  she  did  were  questions  of 
fact  for  the  jury,  and  that  it  was  not  error 
to  refuse  to  nonsuit. 

This  action  was  brought  to  re- 
cover damages  received  by  plain- 
tiff from  a  fall  through  the  broken 
covering  of  a  stairway  in  certain 
premises  leased  by  i)laintiflf's  hus- 
band of  defendant.  Plaintiff 
claimed  to  recover  on  the  ground 
that  defendant  had  been  guilty  of 
negligence  in  omitting  to  repair  a 
broken  spot  in  the  oilcloth  cover- 
ing the  stairway,  which  he  had 
agreed  in  the  contract  of  letting 
and  on  numerous  occasions,  when 
Vol.  17.— No.  7. 


his  attention  was  called  to  the  de- 
fect, to  repair  and  keep  in  good 
condition.  The  evidence  showed 
that  plaintiff  commenced  to  occupy 
the  house  about  May  1,  1879,  at 
which  time  the  stairways  were 
covered  with  oilcloth,  a  piece  of 
zinc  being  nailed  at  the  edge  of 
each  step  to  protect  the  oilcloth. 
In  July  or  August,  1879,  the  zinc 
upon  one  of  the  steps  was  removed 
by  an  accident  and  a  hole  was  worn 
in  the  oilcloth  on  the  edge  of  the 
step.  This  hole  remained  unre- 
paired until  May  7,  1880,  when 
plaintiff  was  injured.  The  evidence 
tended  to  show  that  plaintiff  knew 
of  the  location  of  the  hole,  having 
frequently  passed  over  it,  her  do- 
mestic duties  requiring  her  to  de- 
scend the  stairs  daily.  The  hall 
in  which  the  stairway  was  was  im- 
perfectly lighted  by  a  window  over 
the  front  door.  Plaintiff  in  de- 
scending the  stairs  caught  her  foot 
in  the  hole  and  was  thrown  to  the 
floor  below  and  severely  injured. 
She  did  not  take  hold  of  the  ban- 
ister and  wore  a  cloak  folded  about 
her  person.  At  the  close  of  plain- 
tiff's evidence  defendant  moved 
for  a  nonsuit  and  also  at  the  close 
of  all  the  evidence,  both  of  which 
motions  were  denied.  He  re- 
quested the  court  to  charge  that 
plaintiff's  previous  knowledge  of 
the  existence  of  the  defect  in  ques- 
tion furnished  conclusive  evidence 
of  plaintiff's  contributory  negli- 
gence. This  request  was  also  de- 
nied. 

Samuel  Hand,  for  applt. 

James  Troy,  for  respt. 

Held,   That   the   rulings  of  the 
judge  were  correct. 
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While  previous  knowledge  by  a 
party  injured  of  a  dangerous  situ- 
ation or  impending  danger,  from 
which  a  person  of  ordinary  intelli- 
gence and  prudence  might  reason- 
ably apprehend  injury,  generally 
imposes  upon  him  the  duty  of  ex- 
ercising greater  care  and  caution 
in  approaching  it,  the  degree  of 
care  required  is  a  question  of  fact. 
75  N.  Y.,  304  ;  76  id.,  329,  619  ;  71 
id.,  29. 

Also  held.  That  whether  it  was 
negligence  for  plaintiff  not  to  take 
hold  of  the  banisters  when  de- 
scending the  stairs  and  to  wear 
her  cloak  as  she  did  were  ques- 
tions of  fact.  59  N.  Y.,  631  ;  61 
id.,  621. 

Judgment  of  General  Term, 
affirming  judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Ruger^  Gli.  J.  All 
concur. 


JOINT  DEBTORS. 
N.  Y.  Court  of  Appeals. 
Morey,  respt.,  v.  Tracy,  applt 
Decided  June  5,  1883. 

An  action  under  §  1937  to  charge  a  joint 
debtor  who  was  not  personally  summoned 
is  not  an  action  to  enforce  plaintiff's  rights 
under  the  original  judgment  within  the 
meaning  of  §  1310,  and  that  section  is  no 
defense  to  such  action. 

One  Tifft  and  defendant  became 
sureties  on  two  undertakings  to  se- 
cure a  judgment  and  costs  on  suc- 
cessive appeals  to  the  General 
Term  and  the  Court  of  Appeals. 
The  judgment  was  affirmed  and 
plaintiff  became  the  owner  of  it. 
He  brought  an  action  against  Tifft 
and  defendant.     The  latter  was  at 


the  time  in  Europe  and  the  sum- 
mons in  that  action  was  not  served 
japon  him,  nor  has  he  in  any  way 
ever  appeared  in  that  action.  Tifft 
answered  and  a  judgment  was  ob- 
tained in  form  against  both  de- 
fendants, as  provided  by  Section 
1932  of  the  Code.  Tifft  appealed 
to  the  General  Term  and  gave  the 
usual  undertaking  to  stay  execu- 
tion on  appeal ;  that  appeal  is  still 
pending.  After  the  appeal  had 
been  perfected  plaintiff  brought 
this  action  to  charge  defendan  t  wi  th 
the  sum  remaining  unpaid  on  the 
original  judgment,  under  Section 
1937  of  the  Code.  It  is  claimed 
that  the  provision  of  Section  1310 
of  the  Code,  that  when  an  appeal 
is  perfected  and  security  given 
''  the  appeal  stays  all  proceedings 
to  enforce  the  judgment  appealed 
from,"   is  a  defense  to  this  action. 

Bmoen,  Rogers  &  Locke^  for 
applt. 

E.  C  Sprague^  for  respt. 

Held^  Untenable  ;  that  this  ac- 
tion is  not  an  action  to  enforce 
plaintiff's  rights  under  the  original 
judgment,  or  to  obtain  the  fruits 
of  it;  its  sole  object  being  to  estab- 
lish the  liability  of  the  defendant 
herein  on  the  original  contract, 
which  was  not  determined  by  the 
original  judgment,  and  of  which  it 
was  no  evidence.  All  that  the  stay 
on  Tifft' s  appeal  prevents  is  an  ac- 
tion to  enforce  the  original  judg- 
ment. Plaintiff  could  not  rest  on 
the  judgment  to  maintain  his  ac- 
tion. The  liability  of  the  defend- 
ant here  could  only  be  established 
by  evidence  aliunde^  and  he  could 
interpose  any   defence  which    he 
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might  have  made  in  the  original 
action.     Code,  §  1939. 

Thft  primary  object  of  Section 
1310  was  to  protect  the  party  ap- 
pealing from  having  the  judgment 
enlorced  against  him  while  the 
right  was  in  controversy,  on  con- 
dition of  giving  security  for  the 
final  judgment. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff, 
affirmed. 

Opinion  by  Andrews^  J.  All 
concur. 


INSOLVENT    INSURANCE 
COMPANIES.    APPEAL. 

N.  Y.  Court  of  Appeals. 

la  re  Atty.-Gen.  v.  The  Conti- 
nental Life  Ins.  Co. 

Decided  June  12,  1883. 

The  court  has  power  to  order  the  fees  of  a 
referee  who  has  reported  in  favor  of  a  re- 
ceiver to  be  paid  directly  out  of  the  fund, 
but  it  is  a  matter  of  discretion  whether  it 
will  do  so  or  not. 

The  fact  that  a  portion  of  the  fees  have  been 
paid  to  the  referee  voluntarily  and  that  by 
a  reversal  of  the  order  allowing  them  he 
may  be  subjected  to  the  liability  of  refund- 
ing them  is  a  matter  for  the  consideration 
of  the  General  Term  in  exercising  its  dis- 
cretion. 

Sees.  C,  15  W.  Dig.,  239. 

This  was  an  appeal  by  one  W., 
a  referee  appointed  to  take  proofs 
upon  a  claim  presented  against 
defendant,  an  insolvent  insurance 
company,  by  A.,  a  former  receiver, 
from  an  order  of  General  Term, 
reversing  two  orders  of  the  Special 
Term,  one  fixing  the  fees  of  said 
referee  and  directing  the  payment 
of  the  same  out  of  the  funds  in 


court,    and   the  other  confirming 
said  previous  order. 

Edward  C.  James,  for  applt. 

John  C.  Keeler,  for  respt. 

Held^  That  as  in  this  case  the 
party  in  whose  favor  the  referee's 
report  was  made  was  a  receiver 
appointed  by  the  court,  whose  legal 
expenses  are  properly  payable  out 
of  the  fund,  the  court  had  power 
in  the  first  instance  to  order  the 
referee's  fees  paid  directly  out  of 
the  fund,  but  it  was  matter  of  dis- 
cretion whether  or  not  it  would 
make  such  an  order.  For  this 
reason,  as  well  as  for  the  further 
reason  that  the  order  appealed 
from  was  based  largely  on  a  ques- 
tion of  fact,  this  appeal  should  not 
be  entertained. 

It  appeared  on  the  argument 
that  a  considerable  part  of  the  fees 
allowed  to  the  referee  by  the  order 
at  Special  Term  had  been  volun- 
tarily paid  to  him,  and  it  is  urged 
that  by  the  reversal  of  the  order  of 
Special  Term  he  may  be  subjected 
to  the  liability  of  refunding  what ' 
he  has  received. 

Held,  That  this  was  a  matter  for 
the  consideration  of  the  Supreme 
Court. 

The  order  of  the  General  Term 
was  without  prejudice  to  a  new 
motion  by  the  referee  to  adjust 
his  fees. 

Held,  That  the  Court  at  Special 
Term  will  have  ample  power,  if  it 
deems  it  just,  to  protect  the  referee 
to  the  extent  of  what  he  has  al- 
ready received. 

Appeal  dismissed. 

Opinion  by  HapallOj  J.  All 
concur. 
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CORPORATIONS.  TAXATION. 

N.  Y.  Court  of  Appeals. 

The  People,  respis.,  v.  The  N.  Y. 
Floating  Dry  Dock  Co..  applt. 

Decided  June  5,  1883. 

A  corporation  organized  and  incorporated  for 
the  purpose  of  constructing,  using  and 
providing  dry  docks  or  wet  docks  or  other 
structures  for  building,  raising  and  repair- 
ing vessels  is  not  a  manufacturing  corpora- 
tion within  the  true  intent  and  meaning 
of  that  term,  and  is  not  exempt  under  §  3, 
Chap.  542,  Laws  of  1880. 

This  action  was  brought  to  re- 
cover taxes  imposed,  under  Chap- 
ter 642  of  the  Laws  of  1880,  for 
the  year  ending  November  1st, 
1880.  Defendant  was  incoporated 
under  a  special  act,  Chapter  170  of 
the  Laws  of  1843,  '*  for  the  purpose 
of  constructing,  using  and  provid- 
ing one  or  more  dry  docks  or  wet 
docks  or  other  conveniences  and 
structures  for  building,  raising, 
repairing  and  coppering  vessels 
and  steamers  of  every  descrip- 
tion." It  claimed  that  it  was  a 
manufacturing  corporation  within 
the  provision  of  Section  3  of  Chap- 
ter 642  of  the  Laws  of  1880,  which 
exempts  manufacturing  corpora- 
tions from  its  provisions  as  to 
taxation. 

K  N,  Taft,  for  applt. 

Leslie  W.  Russell,  Atty.-Gen., 
for  respt. 

Jleldj  Untenable  ;  that,  consider- 
ing the  object  of  the  Act  of  1843 
(Chap.  171)  and  the  purpose  for 
which  it  was  intended,  it  cannot 
be  regarded  as  incorporating  a 
manufacturing  corporation  within 
the  true  intent  and  meaning  of  that 
term. 


Judgment  of  General  Term,  af- 
firming judgment  for  plaintiflfs,  af- 
firmed. 

Opinion  by  Miller,  J.  All  con- 
cur. 


BUILDING  CONTRACT. 

N.  Y.  Court  of  Appeals. 

Lawsop,  applt. ,v,  Hogan,  impld., 
respt. 

Decided  June  5,  1883. 

After  the  parties  to  a  building  contract  have 
waived  performance  within  the  time  stipu- 
lated, and  have  gone  on  with  the  work, 
neither  party  can  abandon  it  without  giving 
notice  and  affording  the  other  a  reasonable 
time  to  perform. 

Affirming  8.  C,  13  W.  Dig.,  11. 

This  action  was  brought  by 
plaintiflF,  a  carpenter,  to  foreclose 
a  lien  for  labor  and  materials  fur- 
nished and  done  on  certain  houses 
under  a  contract  with  the  defend- 
ant. The  referee  before  whom  the 
case  was  tried  found  that  plaintiff 
entered  upon  the  performance  of 
his  contract  and  exercised  due  dil- 
igence in  respect  thereto,  but  was 
prevented  from  completing  his 
work  within  the  time  limited 
through  defendant's  neglect  and 
failure  to  have  the  mason  work  on 
the  houses  completed  and  also  by 
reason  of  delays  produced  by  liti- 
gations growing  out  of  violations 
by  defendant  of  the  laws  relating 
to  the  erection  of  buildings  in  the 
City  of  New  York.  At  defend- 
ant's request  the  referee  found  that 
she  and  plain tiflf  each  waived  per- 
formance of  the  contract  within 
the  time  originally  mentioned  in 
it ;  that  defendant  continued  work 
for  about  two  months  after   the 
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dat^  originally  fixed  for  comple- 
tion, May  9th,  and  that  on  that 
day  he  stopped  work  and  notified 
plaintiff;  that  nothing  had  occurred 
to  prevent  him  from  proceeding 
with  the  work  under  the  contract 
which  had  not  occurred  before; 
that  he  was  not  prevented  by  any 
act  on  defendant's  part  from  con- 
tinning  his  work  afte^rMay  9th,  or 
completing  his  contract,  and  that 
the  mason  continued  to  perform 
under  his  contract  after  plaintiff 
had  abandoned  his.  There  was  no 
finding  and  no  proof  that  plaintiff 
at  any  time  before  May  9th  made 
any  objection  or  complaint  on  ac- 
count of  delay  on  defendant's  part, 
or  that  at  any  time  before  that 
date  he  requested  of  her  that  the 
mason  work  should  be  forwarded 
so  that  he  could  perform  his  con- 
tract. 

James  Hamilton,  for  applt. 

M.  J,  Earley,  for  respt. 

Held,  That  the  performance  of 
the  obligation  of  defendant  under 
the  contract  to  have  the  walls 
erected  so  that  plaintiff  could  com- 
plete his  work  by  the  stipulated 
time  having  been  waived  by  plain- 
tiff and  he  having  continued  with- 
out complaint  to  work  up  to  that 
time  the  obligation  as  to  time  no 
longer  bound  either  party  and  each 
party  had  a  reasonable  time  in 
which  to  perform.  Plaintiff  could 
not  at  any  time  he  pleased  stop 
work  and  refuse  to  complete  per- 
formance of  his  contract,  nor  could 
defendant  at  any  time  deny  his 
right  to  go  on  with  his  work.  He 
remained  bound  to  perform  his 
contract  and  could  recover  for  what 
he  had  done  under  it,  a  quantum 


meruit,oii\y  by  showing  some  legal 
excuse  for  not  completing  the  work 
he  had  to  do.  He  could  establish 
such  excuse  only  by  showing  that 
defendant  was  in  default  in  such 
way  as  authorized  him  to  rescind 
the  contract.  Delay  to  which  he 
had  by  implication  assented  could 
furnish  him  no  excuse.  Before 
plaintiff  could  put  defendant  in 
default  and  annul  the  contract  it 
was  incumbent  upon  him  to  de- 
mand performance  on  her  part  and 
so  restore  time  as  an  element  of 
the  contract,  and  if  within  a  rea- 
sonable time  defendant  did  not 
perform  plaintiff  could  refuj^e  to 
proceed  further.  3  Robt.,  453;  71 
N.  Y.,  333.  Plaintiff  cannot  now 
complain  of  any  delays  in  the  pros- 
ecution of  the  mason  work  after 
the  9th  of  May.  The  fact  that  de- 
fendant proceeded  to  build  in  vio- 
lation of  the  building  laws  fur- 
nished no  excuse  to  plaintiff  for 
stopping  his  work. 

Judgment     of     General    Term, 

'  reversing  judgment  for  plaintiff  on 

report    of  referee,   affirmed,    and 

judgment  absolute  for  defendant 

on  stipulation. 

Opinion  by  ISarl,  J,  All  con- 
cur, except  Rapallo,  /.,  not  voting. 


WILLS.  LEGACIES. 

N.  Y.  Court  of  Appeals. 

Stephenson    et   al.,  respts,^    v. 
!  Short  et  al.,  exrs.,  et  al.,   applts, 

!      Decided  June  f),  1883. 

I  No  devise  or  bequest  to  any  corporation  form- 
ed under  Chap.  319,  Laws  of  1848,  is  valid 
I  unless  the  will  was  executed  two  months  be- 
'  fore  testator's  death.  The  last  clause  of 
'      §  6  relates  to  the  time  which,  in  aU  eases, 
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must  elapse  between  the  execution  of  the 
will  and  the  death  of  the  testator  to  render 
the  gift  valid. 

A  missionary  society  is  a  religious  society. 
When  the  charter  of  such  a  society  subjects 
it  to  "  the  provisions  of  law  relating  to  be- 
quests or  devises  to  religious  societies,"  the 
provisions  of  §  6  of  the  Act  of  1848  apply 
to  a  bequest  made  to  it. 

Affirming  S.  C,  16  W.  Dig.,  215. 

On  November  27,  1878,  one  S. 
died,  leaving  a  will,  which  was 
executed  two  days  before  his 
death,  in  which  he  made  bequests 
to  an  orphan  asylum  incorporated 
under  ''  an  act  for  the  incorpora- 
tion of  benevolent,  charitable, 
scientific  and  missionary  socie- 
ties" (Chap.  319,  Laws  of  1848). 
and  to  certain  missionary  societies. 
He  left  no  wife,  child  or  parent, 
but  several  brothers  and  sisters, 
nephews  and  nieces  survived  hlni. 
On  a  final  accounting  of  the  exec- 
utors the  next  of  kin  contested  the 
validity  of  the  bequests  to  the 
orphan  asylum  and  missionary 
societies,  on  the  ground  that  the 
will  was  executed  witliin  less  than 
two  months  before  the  testator's 
death,  and  claimed  that  they  were 
void  under  §  6  of  said  Act  of  1848, 
which  permits  corporations  form- 
ed tinder  it  to  receive  property  by 
devise  or  bequest,  the  clear  annual 
income  of  which  does  not  exceed 
$10,000,  "provided  no  person 
leaving  a  wife  or  child  or  parent 
shall  devise  or  bequeath  to  such 
institution  or  corporation  more 
than  one-fourth  of  his  or  her  estate 
after  the  payment  of  his  or  her 
debts,  and  such  devise  or  bequest 
shall  be  valid  to  the  extent  of  such 
one- fourth,  and  no  such  devise  or 
bequest  shall  be  valid  in  any  will 


which  shall  not  have  been  made 
and  executed  at  least  two  months 
before  the  death  of  the  testator." 

John  E,  Parsons,  for  applts. 

E,  A.  Nash,  for  respts. 

Held,  That  no  devise  or  bequest 
to  any  corporation  formed  under 
said  Act  of  1848  is  valid  unless  the 
will  was  executed  two  months  be- 
fore the  death  of  the  testator  (§  6). 
The  first  provision  of  §  6  of  that 
act  related  to  the  power  of  these 
corporations  to  take,  the  second  to 
the  power  of  testators  in  certain 
cases  to  give  to  them,  and  the  third 
to  the  time  which,  in  all  cases, 
must  elapse  between  the  execution 
of  the  will  and  the  death  of  the 
testator  to  render  the  gift  valid. 

One  of  the  appellants,  the  Bap- 
tist Missionary  Convention  of  the 
State  of  New  York,  was  organized 
under  a  special  charter,  and  claims 
that  it  is  not  subject  to  the  provis- 
ions of  §  6  of  said  act  of  1848.  Its 
charter  contains  no  restriction  up- 
on its  right  to  take  by  devise  or 
bequest,  except  that  anything  so 
taken  shall  be  held  "subject  to 
the  provisions  of  law  relating  to 
bequests  and  devises  to  religious 
societies."  It  claims  that  the  Act 
of  1848  does  not  mention  religious 
societies ;  that  religious  societies 
are  recognized  as  separate  and  dis- 
tinct from  any  of  those  named  in 
the  Act  of  1848,  and  hence  the 
clause  in  its  charter  subjecting  it 
to  the  provisions  of  law  relating  to 
bequests  and  devises  to  religious 
societies  is  not  sufficient  to  slib- 
ject  it  to  §  6  of  the  Act  of  1848. 

Held,  Untenable;  that  a  mis- 
sionary society  is  a  religious 
society,  and  §  6  of  the  Act  of  1848 
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applied  to  the  bequest  to  said  ap- 
pellant. 

Judgment  of  General  Term,  re- 
versing decree  of  surrogate,  af- 
firmed. 

Opinion  by  Rapallo^  J.  All 
concur. 


PRACTICE.    DISSOLUTION  OP 
CORPORATION. 

N.Y.  Supreme  Court.     Genrral 
Term.     Pirst  Dept. 

In  the  matter  of  the  application 
of  one-half  of  the  trustees  of  the 
Pyrolasite  Manganese  Company 
for  its  voluntary  dissolution. 

Decided  March  30,  1883. 

All  statutory  proceedings  must  conform  to 
the  requirements  made  by  the  statute  pro- 
viding for  them,  and  if  they  fail  to  do 
that  then  the  Court  does  not  acquire  juris- 
diction over  the  proceeding,  and  it  will  have 
no  authority  to  make  any  adjudication  af- 
fecting the  rights  of  the  parties  designed 
to  be  controlled  by  it. 

Appeal  from  order  dissolving 
the  corporation  and  appointing  a 
receiver  of  the  property. 

The  proceedings  were  taken  nn- 
der  the  authority  of  title  2,  Chap. 
17,  of  the  Code  of  Civ.  Proc,  to 
dissolve  a  stock  company.  One- 
half  of  the  shares  of  the  corporate 
stock  was  owned  by  the  peti- 
tioners, who  were  two  of  the  trus- 
tees of  the  company  proceeded 
against,  and  the  other  one-half 
was  owned  by  the  individual  ap- 
pellants. 

The  reason  stated  for  the  dis- 
soltion  was,  viz.,  that  these  parties 
differed  concerning  the  manage- 
ment of  the  affairs  of  the  company, 
but  in  what  particular  manner 
does  not  appear. 


The  order  to  show  cause  did  not 
ask  that  the  contestants  show 
cause  why  the  company  should 
not  be  dissolved,  but  that  they 
show  cause  "why  the  prayer  of 
the  petitioners  should  not  be 
granted."  No  service  of  the  peti- 
tion itself  was  directed  to  be  made 
by  the  statute  or  by  the  order,  and 
it  was  not,  in  fact,  served  on  either 
of  the  persons  to  whom  the  order 
was  sent.  No  schedules  were 
served,  although  the  referee  re- 
ported generally  that  the  schedules 
attached  to  the  petition  were  cor- 
rect. 

Ed.  C.  James  and  J.  B.  Dill^  for 
applt. 

John  E.  Ward,  for  respt. 

Held.  Under  §  2419  of  the  Code 
of  Civ.  Proc.  the  petition  should 
have  set  forth  in  what  particular 
manner  the  management  of  the 
appellants  was  detrimental  and 
ruinous  to  the  interests  of  the 
company. 

The  order  should  have  directed 
that  the  contestants  show  cause 
why  the  corporation  should  not  be 
dissolved.     Code  Civ.  Pro.,  §  2423. 

The  schedule  must  be  annexed 
to  the  petition  and  served  with  a 
copy  of  the  order  upon  each  of 
the  persons  specified  in  the  sched- 
ule annexed  to  the  petition  as 
creditor  or  stockliolder  of  the  cor- 
poration.    Code  Civ.  Pro.,  §  2425. 

There  was  nothing  to  show  that 
the  proceeding  was  one  to  dissolve 
the  corporation ;  the  proceed- 
ings were  not  legally  commenced, 
and,  therefore,  were  not  within  the 
jurisdiction  of  the  court.  The  ref- 
eree's report  should  have  contained 
a  minute  statement  of  the  debts  of 
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the  corporation,  which  it  did  not. 
The  rule  in  all  statutory  pro- 
ceedings is  that  they  must  conform 
to  the  requirements  made  by  the 
statute  providing  for  them,  and  if 
they  fail  to  do  that  then  the 
Court  does  not  acquire  jurisdiction 
over  the  ^proceedings,  and  it  will 
have  no  authoritj^  to  make  any  ad- 
judication affecting  the  rights  of 
the  parties  designed  to  be  con- 
trolled by  it.  4  Hill,  76  ;  72  N.  Y., 
184. 

The  order  should  be  reversed, 
with  costs,  and  proceedings  dis- 
missed, but  without  prejudice  to 
the  commencement  of  another  pro- 
ceeding for  the  dissolution  of  the 
corporation  in  the  form  prescribed 
by  the  Code  of  Civ.  Proc. 

Opinion  by  Daniels^  J.;  Davis ^ 
P.  /.,  and  Brady ^  /.,  concur. 


INJUNCTION. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Malvina   M.    Seabra,   respL^    v. 
Antonio  R.  Seabra,  applt. 

Decided  March  30,  1883. 

In  an  action  brouglit  by  a  woman  to  compel 
her  former  husband  to  account  for  moneys 
received  from  an  estate  in  which  she  has  a 
legal  or  equitable  interest,  where  both  par- 
ties are  within  the  State,  an  injunction  will 
lie  restraining  the  husband  from  interfering 
with  the  property  situate  within  the  juris- 
diction of  the  court,  even  if  by  force  of  a 
foreign  marriage  the  husband  became  en- 
titled to  an  equal  interest  with  his  wife  in 
her  property. 

Appeal  from  an  order  continuing 
an  injunction.      The   parties  were 
married  in  Rio  de  Janerio,  Brazil.  , 
At  the  time  of  the  commencement  I 


of  this  action  they  were  within 
this  State.  A  laro^e  portion  of  the 
property  is  situated  within  this 
State.  The  aflSdavits  warrant  the 
conclusion  that  defendant  had  no 
property  at  the  time  of  his  mar- 
riage, but  by  force  of  the  marriage 
he  claims  to  have  become  entitled 
to  an  equal  inlerest  with  herself 
in  the  property  of  his  wife  here 
and  in  Portugal. 

C.  Stewart  Davidson,  for  respt. 

Randall  &  Deshon,  for  applt. 

Held,  The  injunction  merely  re- 
strains the  defendant,  his  agents, 
&c.,  from  interfering  with  the 
property  of  the  plaintiff.  This  in- 
junction was  an  eminently  proper 
restraint  to  be  imposed  upon  the 
defendant  during  the  pendency 
of  the  action,  whatever  maj'^  prove 
to  be  the  rights  of  the  defendant 
as  to  property  which  the  wife 
owned  in  Portugal. 

The  order  from  which  the  appeal 
has  been  taken  should  be  aflSrmed, 
together  with  the  usual  costs  and 
disbursements. 

Opinion  by  Daniels ^  J,;  Davis, 
P.  /.,  and  Brady,  J.,  concur. 


N. 


EXTRA  ALLOWANCE. 

Y.  ScjPREMK  Court.  Genkral 
Tkum.     First  Dept. 


Fannie  E.  Musgrave,  applt.,  v. 
John  H.  Slierwood,  respt 

Decided  March  80,  1883. 

When  no  money  damages  are  claimed  in  an 
action  and  no  subject  matter  is  iavolved 
upon  which  a  valuation  can  be  placed,  the 
case  does  not  come  within  sub.  2  of  §  8258 
of  the  Code  of  Civil  Procedure,  and  no  ex- 
tra allowance  of  costs  can  be  granted. 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


153 


Appeal  from  an  order  denying 
plain tiflTs  motion  for  an  additional 
allowance  of  costs. 

This  action  was  brought  to  re- 
strain the  use  by  defendant  of  a 
party  wall  between  the  premises 
of  plaintiff  and  defendant  for  the 
purpose  of  enlarging  the  defend- 
ants' premises  for  their  use  as  a 
hotel.  No  money  judgment  for 
damages  was  claimed  in  the  action. 
The  plaintiff,  who  was  ultimately 
snccessful  on  the  trial  of  the  ac- 
tion, moved  for  an  extra  allowance 
of  costs,  and  from  the  denial  of 
this  motion  she  appealed. 

William  A.  Beach^  for  applt. 

Almon  Goodwills  for  respt. 

Held^  That  inasmuch  as  no  sum 
of  money  was  required  or  claimed 
in  the  action  and  no  subject  matter 
involved  in  it  upon  which  a  valua- 
tion could  be  placed  for  the  pur- 
pose of  an  additional  allowance  of 
costs,  so  as  to  bring  the  case  with- 
in the  Code  of  Civil  Procedure, 
Section  3*253,  sub.  2,  no  allowance 
under  this  subdivision  could  be 
made.     67  How.,  81  ;  68  N.  Y.,  71. 

Order  affirmed. 

Opinion  by  Daniels,  J. ;  Brady, 
/.,  concurs. 


CONTRACT  TO  PURCHASE. 

N.Y.  Supreme  Coukt.     General 
Term.     First  Dept. 

George  H.  Bend,  respt,,  v.  Eli- 
ssha  Ruckman,  applt. 

Decided  March  80,  1883. 

Where  a  person  enters  into  an  agreement  to 

convey  the  title  to  land  which  he  is  unable 

to  convey,  the  vendee  may,  by  the  force  of 

that  circumstance  alone,  maintain  an  action 

Vol.  17.— No.  7a. 


to  recover  back  the  nioney  previously  paid 
upon  the  contract. 
An  exception  is  necessary  to  be  taken  for  the 
purpose  of  authorizing  tlie  review  of  the 
legal  conclusions  of  the  court  upon  the  trial 
of  an  action  without  a  jury. 

Appeal  from  a  judgment  recov- 
ered on  trial  before  the  court. 

This  action  was  brought  to  re- 
cover money  paid  defendant  on  a 
contract  to  purchase  land  in  New 
Jersey.  Defendant  had  previously 
agreed  to  sell  the  land  to  one  K., 
who  brought  an  action  in  the 
Chancery  Court  of  New  Jersey 
for  specific  performance.  Decision 
was  rendered  in  behalf  of  defend- 
ant, who  then  offered  the  deed  to 
plaintiff.  Plaintiff  refused  to  ac- 
cept the  deed  on  the  ground  that 
K.  would  appeal  from  the  chan- 
cery decision. 

On  appeal  judgment  was  revers- 
ed in  favor  or  K.,  and  plaintiff 
recovered  judgment  against  de- 
fendant, from  which  this  appeal  is 
taken. 

The  recovery  is  resisted  as  erro- 
neous, chiefly  for  the  reason  that 
under  the  evidence  the  defendant 
was  not  liable  to  restore  the  money 
to  the  plaintiff.  No  exception  was 
taken  in  the  course  of  the  trial 
and  none  filed  to  the  decision  of 
the  court. 

Wheeler  H.  Beckham,  for  respt. 

Spencer  L,  Hillier,  for  applt. 

Held,  That  the  refusal  to  accept 
the  title  at  the  time  when  ir  was  of- 
fered was  no  more  than  the  dictate 
of  reasonable  and  proper  caution 
which  the  court  is  required  to  sus- 
tain in  view  of  the  circumstances 
as  they  were  then  and  have  since 
been  made  to  appear,  for  the  Court 
of    Appeal  decided   that  the  de- 
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fendant  had  no  right  to  convey 
this  property  to  the  plaintiff. 
Where  a  person  enters  into  an 
agreement  to  convey  the  title  to 
land  which  he  is  unable  to  convey, 
the  vendee  ma}',  by  the  force  of 
that  circumstance  alone,  maintain 
an  action  to  recover  back  the 
money  previously  paid  upon  the 
contract.  11  John.,  525;  4  Cora., 
396;  5  Hill,  108. 

Exceptions  should  have  been 
taken  at  the  trial  upon  which  the 
legal  conclusions  of  the  court 
could  be  reviewed.  Code  Civil 
Procedure,  §  1346,  sub.  2,  §§  992, 
994 ;  4  Lansing,  399,  406-7  ;  74  N. 
Y.,  610. 

Judgment  affirmed,  with  costs. 

Opinion  by  Daniels,  J,;  Davis, 
P.  J.,  and  Brady,  /.,  concur. 


ORDER  OP  ARREST. 

N.Y.  Supreme  Court.     General 
Term.     First  Dept. 

A.  Harris,  respt.,  v.  D.  D. 
Brown,    applt. 

Decided  March  30,  1883. 

The  right  to  appeal  from  a  decision  denying 
a  motion  to  vacate  an  order  of  arrest  made 
upon  the  papers  upon  which  the  same  was 
granted  is  waived  by  subsequently  moving 
to  vacate  the  order  upon  additional  affi- 
davits. If  the  latter  motion  is  denied  the 
only  remedy  is  tt)  appeal  from  the  order  so 
denying  it. 

Motion  to  dismiss  appeal  from 
order  denying  motion  to  vacate 
order  of  arrest. 

The  appellant  moved,  in  the  first 
instance,  to  vacate  the  order  of 
arrest  upon  the  papers  on  which 
the  same  was  granted.     That  mo- 


tion having  been  decided  against 
him,  he  renewed  it  upon  the  origi- 
nal papers  and  additional  affida- 
vits. The  second  motion  was  also 
decided  adversely  to  him,  and 
after  the  latter  decision  he  brought 
his  appeal  from  the  first  decision 
denying  his  motion  founded  upon 
the  original  affidavits. 

Mr.  NeiDcomhe,  for  the  motion. 

3fr.  Wells,  opposed. 

Held,  That  the  appellant,  by 
renewing  the  motion  to  vacate  the 
order  of  arrest  on  additional  affi- 
davits, waived  all  right  of  appeal 
from  the  first  decision,  and  his  only 
remedy  was  by  appeal  from  the 
second  order.  That  this  result 
followed  for  two  reasons ;  first, 
because  by  renewing  the  motion 
on  additional  papers  he  abandoned 
the  first  motion  ;  and,  second,  that 
inasmuch  as  on  the  second  motion 
the  respondent  was  at  liberty  to 
bring  in  additional  affidavits  in 
answer  to  those  presented  by  the 
appellant,  he  placed  himself  in  a 
position  where  the  court  cannot  on 
appeal  from  the  first  order  dispose 
of  the  real  merits  of  the  motion 
because  the  second  application 
might  have  shown  a  state  of  facts 
which  rendered  the  order  of  arrest 
a  proper  one,  although  there  may 
have  been  some  defects  in  the 
original  papers. 

Motion  granted. 

Opinion  ^^r  curiam. 


ASSIGNMENT  FOR  CREDIT- 
ORS.     RATIFICATION. 

N.  Y.  CouuT  OF  Appeals. 

Stedman,  recr.,  applt,  v.  Davis, 
er  al..  respts. 
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Decided  June  5,  1888. 

In  an  action  to  reach  assets  in  the  hands  of  a 
general  assignee  on  the  ground  that  the  as- 
sii^nment  was  void  bectiuse  not  recorded  in 
accordance  with  the  statute  of  Pennsyl- 
vania, under  which  it  was  made,  it  ap- 
peared that  the  creditors  represented  by 
plaintiff,  who  were  non-residents,  after  such 
failure  to  record,  treated  with  the  assignee 
and  agreed  to  accept  a  dividend.  The  court 
below  held  that  this  estopped  the  creditors 
from  assailing  the  assignment  and  dismissed 
the  complaint.  Ueld,  Error  ;  that  it  was 
not  to  be  presumed  that  they  knew  of  the 
Pennsylvania  statute,  but  such  knowledge 
was  a  fact  to  be  proved,  and  that  it  must  be 
assumed  that  they  did  not  know  that  the 
assignment  was  void  and  acted  in  ignorance 
of  the  statute. 

Reversing  S.  C,  11  W.  Dig.,  86. 

This  action  was  brought  by 
plaintiff,  as  receiver  of  one  S.,  ap- 
pointed in  proceedings  supple- 
mentary to  execution,  upon  a  judg- 
ment in  favor  of  the  S.  V.  W.  &  B. 
Co.  of  California.  S.  was  a  resi- 
dent of  Pennsylvania  and  had 
made  a  general  assignment  under 
the  insolvent  law  of  that  Slate, 
which  provides  that  unless  an  as- 
signment is  recorded  within  thirty 
days  after  its  execution  in  the 
county  where  the  assignor  resides 
it  shall  be  void  as  against  his  cred- 
itors. Plaintiff  claimed  to  set  the 
assignment  of  S.  aside  because  not 
so  recorded.  The  judge  upon  the 
trial  found  among  other  things 
that  the  creditors  represented  by 
plaintiff  have  acted  under  the  as- 
signment and  received  a  benefit 
from  the  same  ;  that  they  have 
treated  with  defendant  D.  as  as- 
signee, and  entered  into  an  agree- 
ment in  writing  with  him  as  assig- 
nee, reciting  the  assignment ;  that 
they  rendered  a  reduced  account 
to  the  assignee  and  agreed   to  ac- 


cept a  dividend  on  the  same  after 
said  written  agreement  had  been 
made  and  after  the  failure  to  re- 
cord the  assignment.  As  a  con- 
clusion of  law  the  trial  judge  held 
that  the  creditors  represented  by 
plaintiff  as  receiver  were  estopped 
from  questioning  the  validity  of 
the  assignment.  This  judgment 
was  affirmed  by  the  General  Term 
on  the  ground  that  the  creditors 
having  elected  to  treat  the  assign- 
ment as  valid  that  was  an  affirm- 
ance of  it.  It  appeared  that  within 
twenty-two  days  from  the  date  of 
the  assignment  the  creditors  rep- 
resented by  plaintiff  sent  D.  a  bill 
for  goods  sold  which  included 
some  goods  stopped  in  transitu 
and  never  delivered.  Plaintiff 
claimed  that  the  bill  was  incorrect 
in  this  respect,  and  the  assignee 
consented  that  the  judgment  cred- 
itors take  the  goods  so  estopped 
and  accepted  a  new  bill  for  an 
amount  less  the  price  of  said 
goods.  A  receipt  was  given  by  the 
attorney  of  the  judgment  creditors 
to  the  assignee,  which  stated  that 
the  goods  were  in  dispute  as  to 
whether  they  should  be  included 
in  the  assignment,  and  it  was 
agreed  between  the  assignee  and 
the  S.  V.  W.  &  B.  Co.  that  in  case 
any  expense  or  liability  should  be 
incurred  the  company  would  re- 
fund the  amount  of  the  same  to 
the  assignee.  There  was  evidence 
tending  lo  show  and  from  which 
'it  might  be  inferred  that  they  did 
not  know  of  the  Pennsylvania 
statute. 

Edward  S,  Hatch,  for  applt. 

James  M.  Townsendy  Jr.j  for 
respts. 
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Held^  That  it  was  not  to  be  pre- 
sumed that  the  S.  V.  W.  &  B.  Co. 
knew  of  the  Pennsylvania  statute; 
such  knowledge  was  a  fact  to  be 
proved,  8  Barb.,  233;  9  N.  Y.,  53;  3 
Parsons  on  Con  ,  399:  and  it  must 
be  assumed  that  said  company 
when  it  made  the  agreement  with 
the  assignee  did  not  know  the  as-  j 
signment  was  void  and  acted  in 
ignorance  of  the  Pennsylvania 
statute,  and  defendant  was  bound 
to  show  such  knowledge  on  its 
part,  or  such  an  opportunity  to 
learn  as  would  make  it  chargeable 
the  same  as  if  it  had  such  knowl- 
edge. The  company  being  a  non- 
resident was  not  required  to  use 
the  same  degree  of  vigilance  as  a 
resident  of  the  State  would  be 
called  upon  to  use. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Miller^  J,  All  con- 
cur, except  Finch^  J.,  not  \oting. 


NEGLIGENCE.     MASTER  AND 
SERVANT. 

N. Y .  Supreme  Couut.     General 
Term.     Second  Dept. 

John  Gottlieb,  respt,,  v.  The  N. 
Y.,  L.  E.  &  W.  RR.  Co.,  appU. 

Decided  May,  1883. 

Plaintiff,  a  brakeman  long  in  the  employ  of 
the  defendant,  was  ordered  to  couple  cars 
at  five  o'clock  on  a  winter  morning.  He 
was  loaded  down  with  a  lantern  and  a  chain 
weighing  sixteen  pounds,  while  the  ground 
was  covered  with  snow  and  part  of  the 
train  was  in  motion.  While  carrying  out 
his  orders  he  was  caught  between  the  cars 
and  injured.    It  appeared    that  the   cars 


were  not  equipped  with  the  buffers  ordi- 
narily used,  but  simply  with  thin  strips  of 
wood  about  three  inches  wide,  and  which, 
as  any  inspection  would  have  shown,  were 
wholly  unfit  to  protect  the  plaintiff,  who 
only  discovered  the  defect  while  in  the  act 
of  coupling,  too  late  to  save  himself  from 
injury.  On  an  appeal  from  a  judgment  for 
plaintiff,  RM,  That  it  was  no  part  of 
plaintiff's  duty  to  examine  the  car  for  such 
a  defect  ;  that  it  was  no  evidence  of  neg- 
ligence on  the  part  of  plaintiff  that  he  failed 
to  examine  the  cars  under  the  circum- 
stances ;  that  the  fact  that  the  cars  were 
the  property  of  other  railroad  lines  is  not 
material  ;  that  even  if  it  be  shown  that 
plaintiff  was  aware  of  the  defect,  and  that 
he  continued  in  the  employ  of  defendant, 
this  does  not  ipso  fcLcto  preclude  plaintiff 
from  a  recovery  in  this  action. 
It  is  well  settled  that  a  railroad  company  owes 
to  its  employees  the  duty  of  providing  and 
maintaining  its  operative  machinery  in 
good, safe  and  suitable  condition, so  as  to  pro- 
tect them  against  danger,  so  far  as  reasona- 
ble care  can  do  it,  and  any  failure  in  that  re- 
spect is  negligence  of  the  corporation  itself. 

Appeal  from  judgment  in  favor 
of  plaintiff  after  trial  at  circuit 
and  from  order  denying  motion 
for  a  new  trial  on  the  minutes. 

Action  to  recover  damages  for 
personal  injuries. 

The  evidence  tended  to  show 
that  plaintiff,  a  brakeman  in  the 
employ  of  defendants  for  ten  years 
past,  while  engaged  in  his  business 
was  called  upon  by  the  conductor 
to  couple  certain  cars  of  a  freight 
train.  It  was  between  four  and 
five  o'clock  on  the  morning  of 
February  6th,  and  there  was  eight 
or  ten  inches  of  snow  on  the  ground. 
He  took  a  **  three  link,"  which 
consisted  of  three  links,  weighing 
about  sixteen  pounds,  a  lantera 
and  a  coupling  pin.  The  conductor 
accompanied  him  and  he  was  di- 
rected to  make  a  certain  coupling. 
Plaintiff  went  between  the  cars  in 
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the  forward  part  of  the  train.  The 
rear  part  was  standing  still  ;  the 
forward  part  was  backing  up. 
While  attempting  to  couple  the 
train,  plaintiff  was  caught  between 
two  cars  and  seriously  injured.  It 
appeared  that  instead  of  buffers 
ordinarily  used,  thin  strips  of  wood 
about  three  inches  wide,  wholly 
unfit  to  protect  the  brakeman, 
were  nailed  upon  the  ends  of  the 
cars.  Any  inspection  would  have 
disclosed  this  defect.  While  in 
the  act  of  coupling  plaintiff  dis- 
covered this  defect,  but  too  late  to 
save  himself  from  the  injury. 

L,  E.  Carr^  for  applt. 

T,  J.  &  J.  W,  Lyon,  for  respt. 

Held,  That  it  is  well  settled  that 
a  railroad  company  owes  to  its 
employees  the  duty  of  providing 
and  maintaining  its  operative  ma- 
chinery in  good,  safe  and  suitable 
condition,  so  as  to  protect  them 
against  danger  so  far  as  reasona- 
ble care  can  do  it,  and  any  failure 
in  that  respect  is  negligence  of  the 
corporation  itself. 

That  it  was  no  part  of  the  brake- 
man's  duty  to  examine  the  cars 
for  the  defect  in  question,  though 
any  inspection  would  have  dis- 
closed the  same.  60  Mo.,  160. 
That  he  had  a  right  to  assume 
that,  so  far  as  inspection  would 
disclose,  the  cars  were  in  good 
condition. 

That  it  is  no  evidence  of  negli- 
gence that  under  the  circumstances 
plaintiff  failed  to  examine  the  cars 
to  ascertain  whether  they  were  in 
good  condition.  Manifestly  his 
whole  attention  was  required  for 
hisproiDer  duty,  of  which  such  an 
examination  was  not  a  part. 


That  it  was  not  material  that  the 
cars  were  the  property  of  other 
lines,  as  they  were  supplied  to  this 
train  by  the  act  of  defendant,  and 
for  any  defect  which  inspection 
would  disclose  defendant  is  re- 
sponsible. 

That  defendant's  position,  that  if 
plaintiff  were  aware  of  the  defect 
he  cannot  recover,  and  that  if  h<* 
continued  in  the  employ  of  defend- 
ant he  waived  all  claim  to  recovei- 
for  any  injury  thereby  occasioned, 
is  not  tenable.  While,  if  he  knew 
of  such  defect,  it  was  his  duty  to 
report  it  to  his  superior,  yet  he 
had  a  right  to  assume  that  upon 
the  defect  being  made  known  it 
would  be  remedied.  Meanwhile 
the  train  was  upon  the  track  ;  it 
could  not  remain  there ;  it  must 
be  moved,  and  by  the  train-hands. 
To  hold,  then,  that  by  performing 
that  duty  in  the  service  and  for 
the  benefit  of  their  employer  they 
lose  all  redress  for  injury  sustained 
in  performance  of  such  duty  would 
do  violence  to  reason. 

That  if  it  finally  became  appar- 
ent that  the  company  refused  to 
repair  defects  and  that  the  em- 
ployees must  leave  the  service 
or  continue  exposed  to  peril,  then, 
and  not  before,  they  would  be  put 
to  their  election  as  to  how  long 
they  should  remain  in  the  service 
under  such  notice.  That  what 
facts  would  be  equivalent  to  notice 
must  be  decided  by  the  jury  in 
each  particular  case.  But  to  en- 
courage the  train-hands  to  prompt- 
ly abandon  service  on  the  discov- 
of  a  defect  would  imperil  the  whole 
traveling  public  and  go  far  to  ren- 
der railroad  trafiBc  impracticable. 
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Judgment  and  order  aflSrmed, 
with  costs. 

Opinion  by  Pratt^  J.;  Barnard^ 
P.  /.,  concurs. 


CHATTEL  MORTGAGE.    SALE. 
PRIORITY. 

N.Y.  Supreme  Court.     General 
Term.    Fourth  Dept. 

Julia  Jaqueth,  exrx.,  respt,^  v. 
Abram  Merritt,  applt. 

Decided  April,  1883. 

The  filing  of  a  chattel  mortgage  is  notice  to  a 
subsequent  mortgagee,  although  he  takes 
his  mortgage  within  thirty  days  next  pre- 
ceding the  expiration  of  a  year  from  such 
filing  and  the  notice  and  statement  neces- 
sary to  preserve  the  validity  of  the  first 
mortgage  had  not  then  been  filed.  But  a 
purchaser  for  a  valuable  consideration, 
without  notice  of  the  prior  mortgage,  who 
buys  at  a  sale  under  said  second  mortgage, 
held  more  than  a  year  after  the  filing  of  the 
first  mortgage,  is  not  affected  by  the  lien  of 
the  first  mortgage,  and  the  acceptance  of 
his  bid  at  the  sale  vests  him  with  the  title. 

Appeal  from  judgment  of  Coun- 
ty Court,  reversing  a  justice's  judg- 
ment. 

Action  for  conversion  of  a  mare. 
Plaintiff  claims  title  under  a  chat- 
tel mortgage  executed  by  W.  and 
H.  Van  Auken,  ov^ners  of  the 
mare,  April  11,  1879,  and  duly  filed 
April  24,  to  secure  payment  of  a 
note  payable  April  11,  1880.  On 
April  2,  1880,  the  Van  Aukens  ex- 
excuted  to  one  Tenney  a  chattel 
mortgage,  which  was  filed  that  day, 
and  covered  said  mare.  Plaintiff 
did  not  refile  her  mortgage,  but  on 
April  23,  1880,  she  took  another 
mortgage  from  the  Van  Aukens  to 
secure  the  same  debt  as  before  and 
covering  the  same  property.     This 


paortgage  was  duly  filed  April  26, 
1880.  Tenney  took  the  mare  un- 
der his  mortgage,  and  sold  her 
January  19,  1881,  at  public  sale, 
to  defendant,  for  $25.  Plaintiff's 
agent  was  at  the  sale,  and  after  the 
mare  had  been  struck  off,  he  stated 
to  the  auctioneer  that  he  forbade 
the  sale  in  Mrs.  Jaqueth' s  name. 
Defendant,  when  he  purchased, 
had  no  knowledge  of  plaintiff's 
mortgage  other  than  such  as  is  to 
be  implied  from  the  filing  thereof. 

C.  W.  Avery,  for  applt. 

-4..  L.  Johnson,  for  respt. 

Held^  That  the  filing  of  plain- 
tiff's first  mortgage  was  notice  to 
Tenney,  although  his  mortgage 
was  taken  within  thirty  days  next 
preceding  the  expiration  of  a  year 
from  such  filing,  and  plaintiff  had 
not  then  filed  the  notice  and  state- 
ment required  to  preserve  the  va- 
lidity of  her  mortgage  after  the 
expiration  of  the  year.  Laws  ot 
1833,  Chap.  279,  §  3,  as  amended 
by  Laws  of  1873,  Chap.  501,  and 
Laws  of  1879,  Chap.  418  ;  14  N. 
Y.,  71. 

Defendant  is  in  a  different  posi- 
tion. Plaintiff's  mortgage  is  of  no 
validity  against  him.  By  his  pur- 
chase he  acquired  not  merely  the 
rights  of  Tenney,  the  mortgagee, 
but  also  all  the  interest  the  mort- 
gagors could  convey.  At  the  time 
of  his  purchase  a  fresh  mortgage 
or  bill  of  sale,  taken  by  him  in 
good  faith  from  the  Van  Aukens, 
would  have  been  unincumbf*red 
by  plaintiff's  lien.  37  N.  Y.,  198  ; 
62  id.,  215. 

The  notice  by  plaintiff's  agent 
was  not  given  until  the  sale  was 
complete  and  the  title  had  passed 
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to  defendant  and  the  latter  had  be- 
come liable  to  pay  his  bid.  The 
sale  was  not  within  the  statute  of 
frauds.  In  general,  at  common 
law,  a  mere  contract  of  sale  of  per- 
sonal property,  when  nothing  re- 
mains to  be  done  by  the  vendor, 
transfers  the  title.  2  Bl.  Com., 
448;  2  Kent's  Com.,  492. 

Judgment  of  County  Court  re- 
versed, and  that  of  the  justice  af- 
firmed. 

Opinion  by  Smith,  P.  J. ;  Ear- 
(imand  Barker ,  J  J.,  concur. 


EVIDENCE.     NEW  TRIAL. 

S.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Frederick  Sheely,  respL,  v. 
(Jeorge  B.  Cannon,  applt. 

Decided  May,  1883. 

The  rule  that  parol  contemporaneous  evi- 
dence is  not  admissible  to  contradict  or  vary 
the  terms  of  a  valid  written  agreement  is 
applicable  only  in  suits  between  the  parties 
to  the  instrument,  because  they  alone  are 
to  blame  for  any  mistakes.  It  cannot  affect 
third  persons. 

The  purpose  and  intent  for  which  a  security 
was  given  may  be  shown,  and  it  is  not  re- 
garded as  varying  the  legal  effect  of  tlie  in- 
strument. 

Where  a  defendant  makes  no  motion  for  a 
non-8uit»  asks  no  direction  of  a  verdict  in 
his  favor,  nor  excepts  to  the  submisson 
of  the  facts  to  the  decision  of  the 
jury  upon  the  ground  that  a  case  has 
not  been  made  out,  he  cannot  be  heard  to 
make  an  objection  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

Appeal  from  a  judgment  of  the 
Supreme  Court,  entered  on  verdict, 
and  from  order  denying  a  new 
trial. 

H.  &  Co.  were  engaged  in  the  shoe 
mannfactnring    business,    and  in 


March,  1880,  H.,  one  of  the  firm, 
gave  to  defendant  a  chattel  mort- 
gage for  $8,000  upon  the  machin- 
ery and  tools  used  in  the  business, 
to  secure  advances  to  be  thereafter 
made.  On  the  20th  of  August, 
1880,  a  second  mortgage  for  $1,600 
was  given  by  H.  to  defendant  up- 
on the  tools,  machinery,  etc.,  and 
also  upon  all  the  tools,  stock  and 
furniture  used  in  the  business  of 
H.  &  Co.  as  boot  and  shoe  manu- 
facturers, to  secure  the  promissory 
notes  made  by  H.  &  Co.,  '* owned 
and  held  by  the  said  Cannon" 
(defendant),  describing  the  notes 
now  in  suit  in  this  action ;  also  a 
small  account  of  plaintiff  of  $12, 
"and  also  to  secure  said  Cannon 
for  any  and  all  claims  he  may 
have  against  said  H.  &  Co,,  either 
in  notes  or  otherwise."  Defendant 
took  possession  of  the  property 
described  in  the  mortgages,  sold 
it,  applied  the  whole  of  the  pro- 
ceeds to  the  payment  of  his  own 
claims,  and  refuses  to  pay  the  four 
promissory  notes  in  suit,  dt^scribed 
in  the  mortgage  of  August  20th, 
1880.  Plaintiff  claims  it  was  the 
contract,  and  that  the  mortgage 
was  given  upon  the  consideration 
that  defendant  should  pay  and 
satisfy  the  four  notes  in  suit,  all 
of  which  were  endorsed  by  plain- 
tiff. Plaintiff,  as  endorser,  was 
charged  by  protest  and  compelled 
to  pay  the  same,  and  that,  under 
such  contract,  he  is  entitled  to  re- 
cover the  amount  he  has  paid,  with 
interest,  of  defendant.  Defendant 
claims  that  he  received  the  chattel 
mortgage  of  August  20th,  1880, 
under  an  agreement,  first,  to  pay 
his  own  claimsin  full,  and  that  the 
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excess  only  should  be  applied  to 
the  payment  of  the  four  notes  in 
suit,  which  he  claims  to  have 
bought  at  the  same  date,  and  that 
he  might  look  to  the  endorser, 
plaintiff,  for  the  amount  of  the 
notes,  if  they  or  any  part  of  them 
were  not  paid  by  the  mortgaged 
property. 

There  being  no  assets  in  excess 
of  his  own  demands,  defendant 
insists  he  is  not  liable. 

The  verdict  of  the  jury  sustains 
plaintiff's  claim  and  establishes 
such  claim  as  true  so  far  as  a  ver- 
dict may  do  so. 

Reynolds  &  Collins^  for  respt. 

Smith  d*  Robertson^  for  applt. 

Held,  That  the  evidence  was 
abundantly  sufficient  to  justify  the 
verdict  and  it  cannot  be  set  aside 
for  any  gross  preponderance  in 
favor  of  the  defendant.  There  is 
another,  though  technical,  ground 
upon  which  this  objection  to  the 
suflBciency  of  the  evidence  to  sus- 
tain the  verdict  must  be  overruled. 
Defendant  made  no  motion  for  a 
non-suit,  asked  no  direction  of  a 
verdict  in  his  favor,  nor  excepted  to 
the  submission  of  the  facts  to  the 
decision  of  the  jury  upon  the 
ground  that  a  case  had  not  been 
made  out.  This  was  a  virtual  ad- 
mission that  there  was  sufficient 
evidence  to  go  to  the  jury,  and  hav- 
ing taken  his  chances  of  a  verdict 
he  cannot  now  be  heard  to  make  an 
objection  which  was  not  taken  in 
the  court  below.  Such  has  been  the 
decision  in  this  department  in 
many  cases.  7  Hun,  454.  Also, 
in  the  N.  Y.  Superior  Court,  44 
How,,  198;  12   Abb.,  N.  S.,    389; 


affirmed.  53  N.  Y.,  621  ;  45  How., 
94.  Also,  in  Fourth  Department, 
3  Hun,  546;    13  Abb.,  N.  S.,  318. 

A  contrary  view  has  been  taken 
by  the  First  and  Fourth  Depart- 
ments in  cases  where  the  motion 
for  a  new  tidal  is  made  under  § 
999  of  Code  of  Civ.  Proc,  or  §  264 
of  Code  of  Proc.  12  Hun,  170  ;  2 
N.  Y.  Civ.  Proc,  322.  We  feel 
bound  to  follow  our  own  decisions. 

Defendant  alleges  as  error  that 
this  parol  evidence  was  inadmissi- 
ble because  it  tends  to  vary  the 
mortgage. 

Held,  Undoubtedly  parol  con- 
temporaneous evidence  is  not  ad- 
missible to  contradict  or  vary  the 
terms  of  a  valid  written  agreement. 
1  Green.  Ev.,  §  275.  Such  rule 
is  applicable  only  in  suits  be- 
tween the  parties  to  the  instru- 
ment, because  they  alone  are  to 
blame  for  any  mistakes.  It 
cannot  affect  third  persons. 
Id.,  §  279;  77  N.  Y.,  613. 
But,  in  any  event,  the  evidence 
was  admissible.  The  purpose  and 
intent  for  which  a  security  was 
given  may  be  shown,  and  it  is  not 
regarded  as  varying  the  legal  effect 
of  the  instrument.  17  Hun,  391. 
Nor  does  the  rule  apply  to  a  col- 
lateral undertaking.  78  N.  Y., 
74  ;  7  Hun,  220.  The  real  consid- 
eration may  be  shown  by  parol. 
18  Hun,  458;  affirmed,  83  N.  Y., 
610. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Boardman,  /.  / 
Learned,  P.  J.,  and  Bockes,  J., 
concur. 
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PARTITION.  CONTRIBUTION. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Charlina  I.  Price  etal.,  respts,, 
V,  Catherine  A.  Stedwell  et  al., 
appUs. 

Decided  May,  1883. 

A  father  furnished  money  to  purchase  an  es- 
tate, the  title  being  taken  in  the  name  of  S., 
one  of  his  daughters.  She  signed  and  ac- 
knowledged conveyances  of  one -third 
thereof  to  each  of  two  sisters.  These  deeds 
were  placed  in  the  hands  of  the  father  and 
there  remained  until  his  death.  A  life 
lease  of  the  estate  was  executed  to  the  father 
and  he  passed  the  most  of  his  life  on  the 
estate,  residing  with  his  daughter  S.,  who 
defrayed  the  expenses  of  the  family  and  the 
charges  upon  the  estate,  including  interest 
on  a  mortgage,  taxes  and  repairs.  In  an 
action  of  partition  S.  claimed  that  the 
charges  on  the  estate,  so  defrayed  by  her, 
constituted  a  lien  in  her  favor  on  the  es- 
tate. There  was  no  express  agreement  war- 
ranting this  claim,  nor  did  it  appear  that  S. 
ever  called  upon  her  sisters  to  contribute, 
or  gave  them  notice  thereof  before  the  com- 
mencement of  this  action.  On  an  appeal 
from  so  much  of  the  interlocutory  decree  of 
partition  and  sale  as  reversed  the  finding  of 
the  referee  that  8.  was  entitled  to  such  lien, 
Hdd,  That  the  Special  Term  was  right  and 
that  S.  was  not  entitled  to  reimbursement. 

As  to  whether  there  was  a  technical  delivery 
of  the  deeds  to  the  sisters  of  S.,  qumre. 

Appeal  from  that  portion  of  an 
interlocutory  decree  of  partition 
and  sale  wherein  the  Special  Terin 
reversed  the  ruling  of  a  referee. 
Action  for  partition.  The  facts 
are  stated  above. 

/.  W.  Covert,  for  plff. 

5.  A.  &  D.  J.  Noyes,  for  deft.  S. 

John  Fleming^  for  deft.  G. 

Held,  That  an  examination  of 
the  voluminous  facts  inclines  us  to 
believe  that  the  understanding  be- 
tween the  father  and  his  absent 
Vol.  17.— No.  7b. 


daughters  was  that  the  enjoyment 
of  the  premises  by  his  daughter 
S.  was  a  fair  equivalent  of  the  pay- 
ments made  by  her. 

That  while  it  may  well  be,  in  the 
face  of  no  express  agreement  to 
that  effect,  that  defendant  S,  made 
these  payments  in  the  expectation 
of  ultimate  reimbursement,  yet 
consent  thereto  cannot  be  implied, 
inasmuch  as  S.  neither  appears  to 
have  asked  contribution  nor  to  have 
given  notice  of  this  claim  until  the 
commencement  of  this  suit. 

It  appeared  that  the  deeds  from 
S.  to  her  sisters  were  signed,  ac- 
knowledged and  placed  in  the 
hands  of  their  father,  where  they 
remained  until  his  death.  Whether 
this  was  a  technical  delivery  to  the 
grantees,  queer e. 

Judgment  of  the  Special  Term 
aflBrmed,  but,  as  there  is  no  reason 
to  doubt  the  good  faith  of  S.,  and 
as  tha  question  is  by  no  means 
free  from  doubt,  without  costs. 

Opinion  by  Pratt,  J,;  Barnard, 
P,  J.,  and  Dtjkman,  J,,  concur. 


CONVERSION.     AGENCY. 

N.  Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Orville  Wormuth  et  al.,  admrs., 
respts.,  V.  David  Sornburger, 
applL 

Decided  May,  1883. 

Where  negotiable  bonds  are  misappropriated 
and  sold,  but  purchased  for  full  value,  the 
original  owner,  in  order  to  recover,  must 
establish  fraud  or  bad  faith  in  the  pur- 
chaser. 

And  where  it  is  shown  that  the  person  from 
whom  the  holder  received  such  bonds  is  not 
the  true  owner,  the  burden  of  proof  does 
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not  change  and  the  holder  is  not  thereupon 
required  to  show  his  bona  fides  in  the  pur- 
chase. In  such  case  the  burden  of  proof 
(in  showing  bad  faith)  remains  with  him 
who  asserts  it. 
The  notice  to  an  agent  which  binds  his  prin- 
cipal must  be  received  by  him  while  en- 
gaged in  the  business  of  his  principal,  or 
if  not  so  received  must  be  present  to  the 
agent's  mind  at  the  time  of  bis  acting  as 
such. 

Action  to  recover  the  value  of 
certain  negotiabk  bonds  which  it 
was  alleged  defendant  converted 
after  the  death  of  one  Moses  Wor- 
muth,  intestate,  and  before  the 
appointment  of  administrators. 
The  widow  of  Moses  Wormuth, 
after  his  death,  took  possession  of 
the  bonds,  which  were  his  prop- 
erty. She  afterwards  married  one 
Hale.  Hale  took  the  bonds  to  de- 
posit them  by  his  wife's  direction 
in  a  bank.  He  did  this,  but  after- 
wards, without  authority,  took 
them  out  of  the  bank  and  pledged 
them  for  his  own  debts  to  several 
persons  for  value.  Defendant  as- 
sumed the  payment  of  these  debts 
and  received  a  transfer  of  the 
bonds.  Administrators  were  ap- 
pointed (Wormuth  left  children). 
They  demanded  the  bonds,  which 
were  refused.  Plaintiffs  recovered. 

Kellogg  &  Baker y  for  applt. 
E.  P.  More,  for  respts. 

Held,  That  where  negotiable 
bonds  are  misappropriated  and 
sold,  but  purchased  for  full  value, 
it  is  necessary  for  the  original 
owner  to  establish  fraud  or  bad 
faith  in  the  purchaser  in  order  to 
recover.  47  N.  Y.,  143  ;  2  Wal- 
lace, 110.  The  burden  of  proof  in 
this  regard  is  on  him  who  assails 
the  right  of  the  purchaser. 


And  it  is  error  to  charge  that 
when  it  appears  that  a  person  from 
whom  the  holder  of  the  bonds  re- 
ceived them  was  not  the  true 
owner,  the  holder. is  then  required 
to  prove  that  he  purchased  them 
for  value  and  without  knowledge 
of  defect  of  title.  If  we  concede 
that  in  such  case  the  holder  must 
prove  he  paid  value  or  full  value, 
still  he  is  not  required  to  prove  his 
bona  fides.  The  real  owner  must 
prove  mala  fides,  if  the  holder  was 
in  fact  guilty  of  it.  62  N.  Y.,  5; 
1  Duer,  309  ;  71  N.  Y.,  435  ;  Dan 
iel  on  Neg.  Inst.,  §  819  ;  94  U. 
S.,  753;  56  Barb.,  593;  17  C.  B., 
i64;  S.  C,  84  En^-.  Com.  Law, 
160. 

One  Case  was  a  creditor  of  Hale, 
with  whom  bonds  were  pledged  for 
a  loan.  There  was  evidence  that 
James,  who  acted  as  Case's  agent 
in  making  this  loan,  had  been  told, 
four  months  before,  by  Mrs.  Hale 
that  she  had  some  bonds  and  had 
let  her  husband  have  them  to  put 
in  a  bank  for  safe  keeping.  The 
circuit  judge  thought  this  might 
be  notice  to  Case,  the  principal, 
and  declined  to  charge  that  Case 
was  a  bona  fide  holder. 

Held,  Error.  The  notice  to  an 
agent  which  binds  his  principal 
must  be  received  by  the  agent  while 
engaged  in  the  business  of  the 
principal.  2  Hill,  451  ;  82  N.  Y., 
307.  This  rule  has  been  qualified 
by  adding  that  the  principal  is 
bound  by  notice  to  the  agent,  not 
received  in  the  course  of  the  busi- 
ness, but  present  to  the  agent's 
mind  at  the  time.     11  Wall.,  356. 

Judgment  reversed,  new  trial 
granted,  costs  to  abide  event. 
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Opinion   by   Learned^    P.   J.  / 
Boardman  and  Bockes^  JJ,^  con- 


cur. 


ATTORNEYS. 

N.Y.  Supreme  Court.     General 
Term.     First  Dept. 

In  re  application  of  Alphon- 
sine  Mertian  to  compel  payment  of 
moneys  received  by  Edward  Bren- 
en  as  her  attorney. 

Decided  March  30,  1883. 

The  court  has  summary  jurisdiction  to  com- 
pel an  attoraey  by  order  to  pay  over  to  his 
client  money  collected  by  him  in  his  official 
capacity  and  which  he  withholds  from  his 
client,  although  he  denies  that  he  owes  his 
client  anything  and  claims  that  on  an  ac- 
counting he  would  be  entitled  to  the  money 
80  held  by  him. 

Motion  for  re-argument. 

The  petitioner  charged  that 
Brenen  was  an  attorney  and  coun- 
sellor of  the  Supreme  Court  and 
was  employed  by  her  as  such  to 
collect  bills  owing  to  her  in  her 
business  upon  certain  agreed 
terms  ;  that  he  had  collected  vari- 
ous sums  of  money  which  he  had 
not  paid  over  to  her,  and  prayed 
for  an  order  requiring  him  to  pay 
such  sums  over  to  her. 

Brenen  by  his  answer  admitted 
his  employment  as  an  attorney  of 
the  petitioner,  but  denied  that  it 
was  upon  the  terms  alleged  in  her 
petition,  and  endeavored  to  justify 
himself  in  withholding  the  money 
upon  a  claim  that  upon  an  account- 
ing he  would  be  entitled  to  retain 
it  or  a  large  part  of  it.  The  Special 
Term  entertained  the  application 
and  made  an  order  requiring 
Brenen  to  pay  over  $20()  to  the  pe- 
titioner, which  was  affirmed  by  the 


General  Term.  See  16  W.  Dig., 
554.  It  was  claimed  upon  the  mo- 
tion for  a  re-argument  that  the 
court  had  no  authority  to  hear  the 
application. 

Thomas  Nolan ^  for  Brenen. 

JoJin  McOrone^  for  petitioner. 

Held,  That  the  fact  that  Brenen 
was  one  of  the  attorneys  of  this 
court  when  he  received  these 
moneys  was  sufficient  to  subject 
him  to  the  general  authority  which 
the  court  exercises  over  this  class 
of  its  officers. 

That  the  cqurt  possesses  this 
summary  jurisdiction  over  its  offi- 
cers notwithstanding  his  denial  of 
the  facts.  52  N.  Y.,  489,  493  ;  26 
Hun,  130. 

That  the  case  of  Ketcham,  4  Hill, 
564,  so  far  as  it  is  adverse  to  the 
exercise  of  this  authority,  has  not 
been  followed  and  is  to  that  extent 
in  conflict  with  the  general  princi- 
ples of  law  upon  the  subject. 

That  Section  14  of  the  Code  of 
Civ.  Pro.  is  in  no  manner  in  con- 
flict with  this  principle,  but  on  the 
contrary  provides  for  the  punish- 
ment by  a  court  of  record  of  an 
attorney  for  any  misbehavior  in 
his  office  or  trust  or  for  the  wilful 
neglect  or  violation  of  duty  therein. 

Motion  for  re-argument  denied. 

Opinion  by  Daniels^  /./  Dams, 
P.  J.,  and  Brady,  /.,  concur. 


TAXES. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

The  People  ex  rel.  The  N.  Y. 
Medical  College  &  Hospital  for 
Women,   respt,  v.    Allan   Camp- 
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bell,  Comptroller  of  the  City  of  N.  ' 
Y.,  applt 
Decided  Jan.  17,  1883. 

By  Chap.  882,  Laws  of  1870,  and  Chap.  885,  , 
Laws  of  1873,  the  Commissioners  of  Taxes  ; 
and  Assessments  of  the  City  of  N.  Y.  are  j 
given  unlimited  power  to  remit  or  reduce  ' 
any  tax  imposed  upon  real    or   personal  , 
property,  subject  only  to  the  restraint  that  ; 
it  shall  be  done  within  a  certain  period,  i 
and  they  are  not  bound  to  limit  their  action  I 
to  taxes  which  may  have  been  unlawfully  I 
imposed,  but  may  investigate  and  consider 
any  complaint,  and  if,  in  their  judgment, 
justice  requires  the  tax  to  be  remitted,  they 
may  remit  it,   and.   having  done  so,  their 
action  is  final  and  conclusive,  and  the  Comp- 
troller must  formally  remit  and  cancel  the 
tax  of  record,  and  in  case  of  his  refusal  to 
do  so  the  appropriate  remedy  is  by  writ  of 
mandamus. 

Appeal  from  an  order  directing 
the  issuance  of  a  peremptory  man- 
damus requiring  the  Comptroller 
of  the  City  of  New  York  to  cancel 
of  record  certain  taxes  imposed  for 
the  year  1881  on  real  estate  leased 
to  relator  and  occupied  by  it  as  a 
college  and  hospital. 

Relator  was  a  medical  college 
and  hospital  for  women,  and,  for 
the  purpose  of  carrying  on  its 
business  as  such  it  acquired  in 
May,  1881,  a  lease  of  the  property 
affected  by  the  taxes  in  question. 
After  the  taxes  for  the  year  1881 
had  been  imposed,  and  within  the 
time  prescribed  by  law  for  that 
purpose,  relator  applied  to  the 
Commissioners  of  Taxes  and  As- 
sessments to  have  the  property 
exempted  from  taxation  for  the 
year  1881,  and  thereupon  the  Com- 
missioners signed  a  paper  directed 
to  the  Comptroller  and  purporting 
to  exempt  the  property  from  taxa- 
tion for  that  year.  The  Comptrol- 
ler declined  to  cause  the  property 


to  be  marked  exempt  upon  the  tax 
books,  on  the  ground  that  relator 
was  not  entitled  to  such  exemp- 
tion. Relator  thereupon  com- 
menced this  proceeding  to  com- 
pel the  Comptroller  to  have  the 
taxes  cancelled. 

Oeorge  P.  Andrews,  for  applt. 

Henry  Parsons^  for  respt. 

Held,  Thar,  without  considering 
whether  relator  was  entitled  to  be 
relieved  from  its  obligation  to  pay 
such  taxes  because  of  any  legal 
right  to  exemption,  it  is  sufficient 
for  the  purposes  of  the  case  that 
it  was  in  fact  so  relieved  by  the  de- 
partment of  taxes  and  assessmisnts, 
for,  by  Chap.  382,  Laws  of  1870, 
and  Chap.  385,  Laws  of  1873,  un- 
limited power  was  given  to  the 
Commissioners  of  Taxes  and  As- 
sessments for  the  City  f)f  New 
York  to  remit  or  reduce  any  tax 
imposed  upon  either  real  or 
personal  property,  subject  only  to 
the  restraint  that  it  should  be  done 
within  six  months  after  the  deliv- 
ery of  the  books  for  the  collec- 
tion of  the  tax  to  the  receiver  of 
taxes,  and,  under  this  extended 
power  over  the  subject,  the  depart- 
ment was  not  bound  to  limit  its  ac- 
tion to  cases  where  the  taxes 
might  have  been  unlawfully  im- 
posed, but  full  and  complete  au- 
thority was  given  to  it  to  investi- 
gate and  consider  any  complaint 
which  might  be  made,  and  if,  in 
the  judgment  of  its  officials,  jus- 
tice required  the  tax  to  be  remit- 
ted, they  had  the  authority  to 
make  the  remission,  and,  having 
done  so,  their  action  was  final  and 
conclusive,  and  the  Comptroller, 
after  having  received  information 
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of  such  action,  was  legally  obli- 
gated to  conform  to  it,  and  for- 
mally remit  and  cancel  the  taxes, 
and,  in  case  of  his  refusal  to  do  so, 
tlie  appropriate  remedy  was  by 
writ  of  mandamus.     9  Mich.,  134. 

Order  aflSrmed. 

Opinion  by  Daniels,  J.  ;  DamSy 
P.  J.,  and  Brady y  /.,  concur. 


INJUNCTION. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Leonard  ftrover,  respt.^  v.  Car- 
rie Swain,  impld.,  appU. 

Decided  March  20,  1883. 

In  order  to  entitle  a  plaintiff  to  make  a  person 
a  defendant  in  an  action  for  the  purpose  of 
procuring  an  injunction  restraining  such 
person,  as  a  party  to  the  suit,  from  perform- 
ing some  act,  it  is  essential  that  some  legal 
liability  on  the  part  of  the  person  so  made 
a  party  to  the  plaintiff,  either  as  a  joint 
wrong-doer  or  tort  feasor,  or  as  a  party  to 
some  agreement  or  arrangement  with  him 
which  could  be  enforced  by  judgment, 
should  be  shown. 

Appeal  from  order  of  Special 
Term  continuing  an  injunction 
against  appellant  Swain. 

Plaintiflf  entered  into  an  agree- 
ment with  one  D.,  a  theatrical 
manager,  to  write  a  play  specially 
adapted  to  the  peculiar  talents  of 
defendant  Swain,  who  was  an  ac- 
tress in  D.'s  employ,  but  who  was 
not  a  party  to  the  agreement. 
After  the  play  had  been  written 
plaintiff  complained  that  D.  was 
violating  the  agreement  in  the 
manner  of  exhibiting  the  play  and 
was  not  paying  him  royalties  in 
accordance  with  the  agreement, 
and  he  therefore  brought  this  ac- 
tion,  making  both  D.   and  Miss 


Swain  parties,  to  restrain  the  fur- 
ther performance  of  the  play  and 
for  an  accounting.  Defendant 
Swain  was  the  only  defendant  serv- 
ed and  the  only  one  who  appeared. 
She  was  enjoined  from  performing 
the  play,  and  the  injunction  was 
continued  by  the  Special  Term. 

O,    W.  Dayton^  for  applt. 

A.  H,  Hummel^  for  respt. 

Held,  That  the  defendant  Carrie 
Swain  not  being  a  party  to  the 
contract  between  plaintifif  and  D., 
it  was  not  proper  to  make  her  a 
party  to  this  action  and  to  restrain 
her  as  such  party  and  as  though 
she  had  an  interest  in  the  subject 
matter  of  the  action.  To  do  that 
it  is  essential  that  some  legal  lia- 
bility to  the  plaintiflf  upon  the 
facts  stated,  either  as  a  joint  wrong-^ 
doer  or  tort  feasor,  or  as  a  party 
to  some  agreement  or  arrangement 
with  him  which  could  be  enforced 
by  judgment,  should  be  shown. 

That  since  the  defendant  Swain 
occupied  to  this  action  only  the 
relation  of  servant  in  the  employ 
of  D.,  plaintiflf  could  not  restrain 
her  in  any  other  manner  than  as 
the  servant  of  D.,  by  restraining 
him. 

Order  reversed. 

Opinion  by  Dams,  P.  J,  ;  Dan- 
iels ^  /.,  concurs. 


RESTITUTION  OF  COSTS. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

Etta  Armstrong  v.  William   A. 
Cummings. 

Decided  March  30,  1883. 
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When  an  order  has  been  made,  imposing 
costs  of  motion  upon  the  unsuccessful 
party,  and  these  costs  have  been  paid  to 
the  attorney  for  the  successful  party,  who 
has  used  the  money  so  obtained  in  his 
client's  busiDcss,  it  is  equivalent  to  the 
payment  of  the  amount  to  his  client  ;  and 
upon  the  reversal  of  the  order,  the  attor- 
ney cannot  be  required  to  refund  the 
money,  though  the  clicDt  may  be  required 
to  do  so. 

Motion  for  restitution  of  costs 
paid  in  accordance  with  the  re- 
quirements of  an  order  subse- 
quently reversed. 

An  order  was  made  in  this  ac- 
tion imposing  the  sum  of  $10  costs 
upon  defendant.  This  money  was 
collected  by  the  sheriflf  under  a 
precept  issued  for  its  collection, 
and  was  paid  over  by  him  to 
plaintiff's  attorney.  The  order 
imposing  these  costs  was  subse- 
quently reversed,  and  thereupon 
defendant's  attorney  moved  to 
compel  plaintiff,  or  her  attorney, 
lo  refund  the  sum  so  received.  It 
appeared  by  the  affidavits  used  up- 
on the  motion  that  plaintiff's  at- 
torney had  expended  the  money 
in  the  business  of  his  client. 

Edward  P.  Wilder^  for  the  mo- 
tion. 
Henry  H.  Af orange,  opposed. 

Held,  That  since  plaintiff's  at- 
torney had  expended  the  money 
in  the  business  of  his  client,  that 
was  equivalent  to  the  payment  of 
the  amount  to  her,  and  that  while 
it  cannot  be  required  of  the  attor- 
ney to  refund  it  under  such  cir- 
cumstances, the  plaintiff  may  be 
required  to  do  so. 

Ordered  accordingly,  but  with- 
out costs. 

Opinion  pei'  curiam. 


I  DOWER. 

■  N.  Y.  Supreme  Court.     General 
I  Term.    First  Dept. 

George  Winter,  individually  and 
i  as  executor,   respL,  v.    Margaret 
Eckert  et  al.,  applts. 

Decided  March  30,  1883. 

I  Real  estate  belonging  to  a  copartnership  is 

j      treated  as  personal  property  for  the  pur- 
poses of  the  copartnership,  and  the  right  of 

I  the  widow  of  one  of  the  partners  to  dower 
in  it  is  subject  and  subsequent  to  the  ad- 
justment of  the  copartnership  affairs,  and 
her  right  to  demand  dower  does  not  exist 
until  such  adjustment  has  been  accomplish- 
ed. 
The  statute  (§  1600,  Code  of  Civ.  Pro  )  creat- 
ing the  right  to  recover  arrears  and  interest 
as  damages  for  withholding  dower  assumes 

\  that  the  right  to  dower  exists,  and  such 
damages  can  only  be  computed  from  the 
time  such  right  accrued. 
When  a  deceased  partner  provides  by  his  will 
that  his  executors  shall  continue  the  busi- 
ness of  the  firm  with  the  surviving  partner 
for  five  years,  and  that  his  wife  should  have 
her  dower  in  the  copartnership  real  estate, 
but  that,  until  the  same  shall  be  admeas- 
ured, she  shall  be  maintained  out  of  the 
estate,  and  the  widow  acquiesces  in  such 
continuance  of  the  business  by  not  demand- 
ing her  dower  and  by  accepting  allowances 
for  her  maintenance  from  the  estate,  she  is 
only  entitled  to  dower  in  the  surplus  of  the 
real  estate  after  the  payment  and  adjust- 
ment of  all  the  copartnership  liabilities  as 
they  existed  at  the  expiration  of  the  addi- 
tional five  years  after  the  husband's  death. 

Appeal   from   an    interlocutory 
'  judgment  directing   the   partition 
I  and  sale  of  real  and  i.»ersonal  prop- 
erty belonging  to  a  copartnership. 
Plaintiflf   and   William   Eckert, 
deceased,   were  copartners  in  the 
brewery  business.     In  conducting 
their  business  they  purchased  cer- 
tain real  estate  for  business  pur- 
poses. In  1875  Eckert  died,  leaving 
a  widow   and   three  children,  and 
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leaving  no  other  property  than  his 
interest  in  the  assets  of  his  firm. 
His  will  provided  that  the  business 
of  the  firm  should  be  continued  by 
the  survivino^  partner  and  his  ex- 
ecutors for  five  years,  and  that  his 
wife  should  have  her  dower  in  his 
real  estate,  and  that,  until  the 
same  was  admeasured  and  paid  to 
her,  his  executors  were  to  pay  for 
her  maintenance  out  of  his  estate. 
These  directions  were  carried  out 
by  his  executors,  and  at  the  end 
of  five  years  this  suit  was  brought 
to  adjust  the  aflfairs  of  the  firm, 
and  to  determine  the  shares  of 
each  party  in  the  real  and  per- 
sonal property  belonging  to  it. 

The  widow  claimed  as  damages 
for  the  withholding  of  her  dower 
the  arrears  of  her  dower  from  the 
time  of  her  husband's  death,  with 
interest  thereon.  This  claim  was 
not  allowed  by  the  Special  Term. 

Ashbel  P.  Fitch  J  for  adult 
applts. 

TF.  de  F.  Edwards,  guardian 
for  infant  def  ts. 

Randolph  Guggenheimer^  for 
respt. 

Held^  That  the  business  trans- 
acted by  the  surviving  partner  and 
the  executors  of  Eckert  was  a  con- 
tinuation of  the  old  firm  in  which 
the  widow  acquiesced,  inasmuch 
as  she  did  not  demand  her  dower 
and  received  allowances  for  her 
maintenance  from  the  executors. 

That  the  real  estate  was  copart- 
nership property,  and,  for  the 
purposes  of  the  copartnership, 
was  personal  property,  and  the 
widow's  right  of  dower  in  it  was 
subject  and  subsequent  to  the  ad- 
justment   of     the     copartnership 


aflfairs,  64  N.  Y.,  471 ;  54  N.  Y.,  1 ; 
69  N.  Y.,  97,  and  the  right  to  de- 
mand dower  did  not  exist  until* 
such  adjustment  had  been  accom- 
plished. 

That  the  statute  (Code  of  Civ. 
Pro.,  §  1600)  creating  the  right  to 
recover  arrears  and  interest  as 
damages  for  withholding  dower 
assumes  that  the  right  to  dower 
exists. 

That  the  widow  was  entitled  to 
dower  in  the  surplus  of  the  real 
estate  after  the  payment  and  ad- 
justment of  all  the  copartnership 
liabilities,  not  only  as  they  existed 
at  the  time  of  her  husband's  death, 
but  as  they  existed  at  the  expira- 
tion of  the  additional  five  years. 

Judgment  aflBrmed. 

Opinion  by  Brady ^  •/./  Davis^ 
P.  J.,  and  JDwighiy  J.\  concur. 


JURISDICTION.     ASSIGN- 
MENT FOR  CREDITORS. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

Amand  Hurst,  respt,  v.  George 
Bowen,  applt. 

Decided  May,  1883. 

The  Supreme  Court  has  always  had  jurisdic- 
tion to  control  trustees  and  redress  any 
wrongful  acts  on  their  part  tending  to  in- 
jure the  trust  estate.  And  this  jurisdic- 
tion, in  the  case  of  assignees  for  benefit  of 
creditors,  is  not  taken  away  from  the  Su- 
preme Court  by  the  statutes  which  have 
given  the  County  Court  jurisdiction  over 
such  assignees. 

Defendant  is  an  assignee  for 
benefit  of  creditors.  Plaintiff  is 
one  of  such  creditors.  He  brought 
this  action  on  behalf  of  himself 
and  all   others   similarly  situated 
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for  an  accounting.  The  complaint 
alleged  various  improper  acts. 
The  Court  made  an  order  sending 
it  to  a  referee  to  take  and  state  the 
account  of  defendant ;  the  action 
was  at  issue.  From  this  order  de- 
fendant appeals. 

Smith  &  Robertson,  for  applt. 

Youmans  <6  Moss,  for  respt. 

Held,  That  the  action  was  prop- 
erly brought  in  this  court.  De- 
fendant urges  that  since  the  pass- 
age of  Ch.  466  of  1877,  as  amended 
by  Ch.  318  of  1878,  the  County 
Court  has  complete  jurisdiction 
over  such  assignees,  and  that 
therefore  the  Supreme  Court 
should  not  take  jurisdiction  of 
such  matters,  and  cites  Chipman 
V.  Montgomery,  63  N.  Y.,  221. 
That  case  held  that  this  court 
should  not  entertain  an  action  for 
an  accounting  of  an  executor  or 
administrator.  We  think  the  sit- 
uation is  not  analogous.  The 
care  and  distribution  of  estates  of 
deceased  persons  belonged  origin- 
ally to  the  Ecclesiastical  Courts. 
It  was  only  in  exceptional  cases 
that  Chancery  took  jurisdiction. 
The  Surrogates'  Courts  have  suc- 
ceeded to  the  Ecclesiastical  Courts. 
But  the  accounting  of  assignees 
and  other  trustees  belongs  to  the 
Court  of  Equity,  and  this  statute 
which  has  given  jurisdiction  to  the 
County  Court  in  such  matters 
does  not  take  such  jurisdiction 
from  this  court  ;  and  if  Equity 
Courts  once  have  jurisdiction  they 
retain  it  even  though  other  courts 
may  extend  their  jurisdiction  to 
include  such  subject.  14  Hun, 
609  ;  86  N.  Y.,  270.  And  a  plaintiff 
may  prefer  to  bring  his  action  in 


a  court  having  general  jurisdiction 
rather  than  to  proceed  in  a  court 
whose  jurisdiction  depends  on  a 
special  statute. 

Order  affirmed,  with  |10  costs 
and  printing  disbursements  against 
defendant  personally. 

Opinion  by  Learned,  P.  J, ; 
Bodies  and  Boardman^  JJ.^  con- 
cur. 


INSOLVENT    INSURANCE 
COMPANIES.  RECEIVER. 

N.Y.  Supreme  Court.    Gei^eral 
Term.     Third  Dept. 

The  People  v.  Charles  G.  Fair- 
man,  Supt. 

Decided  May,  1883. 

The  decision  of  the  Sui)erintendent  of  the 
Insurance  Department  in  fixing  the  com- 
pensation of  a  receiver,  under  §  13,  Ch.  90S, 
Laws  of  1869,  is  final  and  cannot  be  re- 
viewed by  certiorari. 

This  was  a  certiorari  to  review  a 
decision  of  the  Superintendent  of 
the  Insurance  Department,  fixing 
the  fees  of  a  receiver  of  the  North 
America  Life  Insurance  Co.,  un- 
der §  13,  Ch.  902,  Laws  of  1869. 
This  section  is :  "  The  compensa- 
tion of  the  receiver  under  this  act 
shall  be  fixed  by  the  Superinten- 
dent of  the  Insurance  Department 
and  shall  not  exceed  the  sum  of 
five  per  cent,  on  the  amount  of  the 
assets  of  such  copcipany  as  shall 
come  into  his  possession."  It  ap- 
pears that  the  superintendent  fixed 
the  compensation  at  3^  per  cent, 
on  $1,000,000. 

L.  W,  Russell,  Atty.-Gen.,  for 
the  People. 

R.    W.    Peckliam,  for  receiver. 
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Held^  That  the  proceeding  was 
improper,  and  that  the  determina- 
tion of  the  superintendent  was 
final.  The  statnte  does  not  require 
him  to  lake  evidence.  We  do  not 
see  why  he  may  not  act  up- 
on his  own  knowledge  or  upon 
information  gained  by  personal 
inquiry,  or  upon  personal  examin- 
ation of  the  work  done  as  shown 
by  the  books  of  account  and  other 
papers  in  the  receiver's  possession. 
None  of  this  could  appear  on  a  re- 
turn. 

It  is  urged  that  the  Code  gives 
a  right  to  review  when  the  facts 
found  are  contrary  to  the  evidence. 
But  what  are  the  facts,  and  what 
is  the  evidence  ?  The  determina- 
tion of  the  rate  of  compensation  is 
not  a  fact  found  by  the  superin- 
tendent, but  a  didcision. 

Certiorari  dismissed,  with  $50 
costs  and  disbursements  under 
Code,  §  2140. 

Mem.  by  Learned^  P.  J. ; 
Boardman  and  BocJces,  JJ.^  con- 
cur. 


LIFE    INSURANCE.      ESTOP- 
PEL. 

N.  Y.  Court  of  Appeals. 

Andrews,  applt.^  v.  The  ^rna 
Life  Ins.  Co.,  respt. 

Decided  June  6,  1883. 

A  clause  in  a  policy  of  life  insurance  that  it 
**  shall  be  good  at  any  lime  after  three  pay- 
ments for  its  equitable  ralue  "  imposes  no 
obligation  upon  the  insurer  to  pay  anything 
on  the  policies  except  in  the  event  of  the 
death  of  the  insured  ;  it  simply  continues 
the  policy  in  force  after  three  payments  in 
case  no  further  payments  are  made. 

Plaintiff  haying  brought  action  for  the  equit- 
able value  of  his  policy,  defendant's  secre- 
Vou  17.— No.  S. 


tary  wrote,  saying  that  the  clause  was  in- 
serted without  authority,  but  that  defend- 
ant was  willing  to  grant  all  he  could  claim 
under  it  if  properly  written  in,  and  argu- 
ing whether  it  bound  defendant  to  pay  in 
cash  or  insurance.  Defendant  thereafter 
answered  that  the  clause  was  inserted  with- 
out authority,  and  the  action  was  there- 
upon discontinued.  Held,  That  the  letter 
amounted  to  a  ratification  of  the  alleged 
unauthorized  act,  and  that  the  bringing  of 
a  second  action  fur  the  premiums  paid,  and 
the  incurring  of  expense  and  trouble  in 
bringing  it.  did  not  furnish  the  basis  for  an 
equitable  estoppel. 

This  action  was  brought  to  re- 
cover back  money  paid  by  plaintiflp 
to  defendant  for  premiums  on  four 
policies  of  insurance  on  his  life, 
issued  November  17,  1866.  The 
policies,  when  delivered,  each  con- 
tained the  following  clause :  "And 
it  is  agreed  that  this  policy  shall 
be  good  at  any  time  after  three 
payments  for  its  equitable  value." 
The  complaint,  after  alleging  the 
issuing  of  the  policies  and  pay- 
ment by  plaintiflf  of  $875.26  cash 
premiums  thereon,  alleges  that 
prior  to  December  26,  1876,  plain- 
tiff, having  concluded  not  to  con- 
tinue payment  of  the  premiums, 
demanded  of  defendant  the  equit- 
able value  of  the  .policies,  which 
defendant  refused  to  allow  fur- 
ther than  to  surrender  four  notes 
of  plaintiflp,  of  $491  each,  held  by 
defendant  as  part  payment  of  the 
premiums ;  that  plaintiff  thereup- 
on commenced  an  action  in  the 
Supreme  Court  to  recover  the 
equitable  value  of  the  policies ; 
that  after  said  action  was  commen- 
ced defendant  notified  plaintiflf 
that  the  clause  in  the  policies  in 
respect  to  the  payment  of  equit- 
able value  was  inserted  without 
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its  consent  or  authority,  and  plain- 
tiff alleges  that  this  was  the  first 
notice  he  had  of  such  claim  ;  that 
defendant's  answer  in  said  action 
alleges  that  said  clause  was  insert- 
ed by  its  agent  without  its  author- 
ity or  consent,  "  whereupon"  (the 
complaint  continues)  "  the  plain- 
tiff discontinued  the  said  action 
and  paid  the  defendant  the  tax- 
able costs  thereof."  The  com- 
plaint concludes  by  demanding 
judgment  for $6,061.11  (the  amount 
of  premiums  paid  in  cash),  with 
interest  thereon,  besides  the  costs 
of  the  action.  The  complaint 
contained  no  averment  that  the 
clause  as  to  equitable  value  was 
inserted  without  authority. 

R,  A,  Stanton^  for  applt. 

Isaac  8.  Newton^  for  respt. 

Held,  That  the  clause  as  to 
equitable  value,  if  valid  and  bind- 
ing upon  the  defendant,  imposed 
no  obligation  upon  it  to  pay  any- 
thing on  the  policies  except  in  the 
event  of  plain tiflfs  death.  It  sim- 
ply continued  the  policies  in  force, 
after  three  payments  of  premiums 
had  been  made,  for  its  equitable 
value  in  case  no  further  payments 
should  be  made.  The  words  "at 
any  time"  were  inserted  appar- 
ently to  negative  a  possible  con- 
struction that  the  election  to  dis- 
continue further  payments,  m  or- 
der to  give  the  insured  the  benefit 
of  the  clause,  must  be  made  after 
three  payments  and  before  any 
others  had  been  made.  Plaintiflfs 
only  right  was  to  await  the  matur- 
ing of  the  contract  and  leave  to  his 
representatives  to  demand,  on  his 
death,  its  performance. 


On  January  15,  1877,  defend- 
ant's secretary  wrote  to  plaintiff  a 
letter  which,  after  asserting  that 
said  clause  was  inserted  without 
authority  and  stating  that  the 
company  knew  nothing  of  the  mat- 
ter '* until  recently,"  proceeds: 
'But  this  is  a  point  we  do  not 
wish  to  sustain  here.  We  wish 
simply  to  convince  you  that  the 
company  is  willing  to  grant  all 
that  you  claim  under  that  provis- 
ion, even  if  it  had  been  written  at 
this  oflSce  as  a  part  of  the  policy." 
The  letter  then  proceeds  to  argue 
whether  the  clause  bound  the  com- 
pany to  pay  the  equitable  value  in 
cash  or  insurance. 

Held,  That  this  letter  amounted 
to  an  election  by  defendant  to 
affirm  and  ratify  the  alleged  unau- 
thorized act,  and  the  commence- 
ment of  the  second  action  and  the 
incurring  of  expense  and  trouble 
in  bringing  it  does  not  furnish  a 
basis  for  an  equitable  estoppel. 

A  principal  upon  being  informed 
of  an  act  of  an  agent  in  excess  of 
his  authority  has  the  right  to 
elect  whether  he  will  adopt  the 
unauthorized  act  or  not,  and  so 
long  as  the  condition  of  the  par- 
ties is  unchanged  he  cannot  be  pre- 
vented from  such  adoption  because 
the  other  party  to  the  contract  may 
for  any  reason  prefer  to  treat  it  as 
invalid,  and  his  election  once  made 
is  irrevocable. 

Judgment  of  General  Term,  af- 
firming judgment  of  nonsuit,  af- 
firmed. 

Opinion  by  Andrews^  J.  All 
concur. 
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DEEDS.     MERGER. 

N.  Y.  Court  of   Appeals. 

Carter  et  al.,   exrs.,  respts.^  v. 
Holahan  et  al.,  appUs. 

Decided  June  5,  1883. 

A  mortgagor  conveyed  an  interest  in  the 
premises  to  one  D.,  who  brought  suit  for  a 
partition  and  purchased  under  the  decree, 
the  deed  being  subject  to  the  mortgage.  D. 
conveyed  to  plaintiflTs  testator,  who  had 
guaranteed  payment  of  the  mortgage,  by 
deed  containing  an  assumption  thereof. 
Esld,  That  D.  never  having  been  personally 
liable  for  any  part  of  the  mortgage  debt, 
the  covenant  taken  by  him  from  testator 
did  not  enure  to  the  benefit  of  his  grantor 
or  the  holder  of  the  mortgage. 

It  appeared  that  the  several  transfers  of  the 
property  were  made  for  the  purpose  of 
freeing  the  land  from  a  dower  right  and  for 
the  exclusive  benefit  of  the  mortgagor, 
neither  D.  nor  testator  receiving  any  ben- 
efit therefrom.  Held,  That  neither  D.  nor 
testator  was  the  agent  of  the  mortgagor  in 
such  a  sense  as  to  entitle  the  latter  to  all  the 
benefits  of  the  contracts  between  them  in 
transacting  the  business  and  at  the  same 
time  to  discharge  her  from  all  her  liabili- 
ties with  reference  to  the  subject  matter  of 
said  contracts. 

Testator  did  not  dispose  of  said  real  estate  by 
will.  After  his  death  plaintiffs  purchased 
the  mortgage  and  took  an  assignment  there- 
of. Held,  That  the  title  to  the  real  estate 
went  to  the  heirs  and  there  was  no  union 
of  the  equitable  and  legal  estates  in  the 
same  person. 

This  action  was  brought  to  fore- 
close a  mortgage,  judgment  for 
deficiency  being  claimed  against 
defendant  H.  It  appeared  that  on 
August  18, 1871,  H.  owning  certain 
premises  in  which  L.  had  a  dower, 
they  executed  a  mortgage  to  S.  for 
$9,000  on  May  24,  1874,  and  pay- 
raent  thereof  was  guaranteed  by 
K.,  plaintiffs'  testator.  In  June, 
1877,  after  K/s  death,  plaintiffs 
purchased  an  assignment  and  be- 


came owners  of  the  bond  and 
mortgage.  They  claimed  judg- 
ment for  deficiency  against  H.  It 
appeared  that  on  October  20,  1871, 
H.  conveyed  an  equal  undivided 
half  of  said  premises  to  one  D. 
Thereafter  D.  brought  an  action 
of  partition  and  under  a  decree 
therein  purchased  the  premises. 
The  referee's  deed  contained  a  pro- 
vision making  it  subject  to  the 
payment  of  the  mortgage  in  suit, 
and  on  May  20,  1872,  D.  conveyed 
the  premises  to  K.,  subject  to  said 
mortgage,  the  payment  of  which 
the  deed  recites  "is  hereby  as- 
sumed by  the  party  of  the  second 
part."  K.  accepted  this  deed  and 
retained  the  title  of  the  premises 
until  his  death,  in  December, 
1876.  It  did  not  appear  that  he 
ever  took  possession  of  them  or 
that  he  received  any  benefit  from 
their  use  or  occupation. 

B,  F.  Watson^  for  applts. 

Oeorge  DeForest  Lord^  for 
respts. 

Held^  That  D.  never  having 
been  personally  liable  for  the  pay- 
ment of  any  part  of  the  mortgage 
debt,  the  covenant  taken  by  him 
from  K.  did  not  enure  to  the  ben- 
efit of  his  grantor  or  of  the  holder 
of  the  mortgage.  12  N.  Y.,  74; 
47  id.,  233  ;  10  Paige,  465  ;  69  N. 
Y.,  280. 

It  appeared  that  H.'s  object  in 
procuring  a  transfer  of  the  prop- 
erty to  K.,  through  the  process 
adopted,  was  to  acquire  the  exclu- 
sive ownership  and  possession  of 
the  premises,  free  of  the  dower 
right  of  L.  All  that  was  done  was 
for  the  exclusive  benefit  and  ad- 
vantage of  H.    Neither  D.  nOr  K. 
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received  any  benefit  from  the  trans- 
action. 

Held^  That  neither  D.  nor  K. 
could  be  termed  the  agent  of  H. 
in  such  a  sense  as  to  entitle  her  to 
all  the  benefits  of  the  contracts  en- 
tered into  between  them  in  trans- 
acting her  business,  and  at  the 
same  time  to  discharge  her  from 
all  her  liabilities  with  reference 
to  the  subject  matter  of  said  con- 
tract. 

At  the  time  of  his  death  K.  had 
not  disposed  by  will  of  the  real 
estate  covered  by  the  mortgage. 
It  was  claimed  that  the  mortgage 
merged  on  its  transfer  to  K.'s  ex- 
ecutors. 

Heldy  Untenable ;  that  the  title 
on  his  death  went  to  his  heirs,  and 
there  never  was  a  union  of  the 
equitable  and  legal  estates  in  the 
same  person. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiflPs, 
affirmed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 

CONVERSION.    BANKING. 

N.  Y.  Court  of  Appeals. 

ThePishkill  Savgs.  Inst.,  appU., 
V.  Bostwick,  recr.,  et  al.,  respts. 

Decided  June  5,  1883. 

Under  an  arrangement  between  plaintiff  and 
the  defendant  bank,  the  business  of  both 
corporations  was  to  be  done  in  the  same 
office  and  by  the  same  individuals;  plaintiff 
received  no  money  as  such,  but  all  of  its 
funds  were  deposited  with  the  bank.  One 
B.  was  plaintiff's  treasurer  and  cashier  of 
the  bank.  Money  was  paid  to  B.  for  de- 
posit with  the  institute,  which  he  placed  in 
the  cash  drawer,  and  checks  payable  to  his 
order  as   treasurer  were   also   deposited, 


which  he  endorsed  as  treasurer;  but  no 
credit  was  given  to  plaintiff  on  the  books  of 
the  bank.  In  an  action  to  recover  such  de- 
posits, EM,  That  under  the  general  ar- 
rangement these  deposits  immediately  be- 
came the  property  of  the  bank,  for  which 
plaintiff  was  entitled  to  credit,  and  that 
any  subsequent  conversion  thereof  was  a 
conversion  of  the  property  of  the  bank,  for 
which  it  was  liable  to  plaintiff. 

This  action  was  brought  by 
plaintiflP  against  the  National  Bank 
of  P.  and  its  receiver,  to  recover 
the  amount  of  certain  deposits  and 
a  balance  of  interest  payable  un- 
der a  special  contract.  It  appear- 
ed that  a  general  arrangement  ex- 
tsted  under  which  the  business  of 
both  corporations  was  to  be  done 
in  the  same  oflSce,  at  the  same 
counter  and  by  the  same  individ- 
uals, the  only  separation  being  in 
the  books  of  account.  The  plain- 
tiff received  no  money  as  such  ; 
all  its  funds  were  to  be  deposited 
in  the  bank,  and  from  the  latter 
corresponding  credits  were  to  take 
the  place  of  actual  payments.  On 
April  7,  1875,  one  C.  presented 
$3,600  at  the  counter  of  the  bank, 
which  she  desired  to  deposit 
with  the  institute  to  her  own 
credit.  Behind  the  counter  stood 
B.,  who  was  treasurer  of  the  insti- 
tute and  cashier  of  the  bank.  He 
received  the  money  and  entered  it 
in  C.'s  pass-book  as  deposited  with 
the  institute,  B.  testified  that  he 
then  placed  the  money  in  the  cash 
drawer  of  the  bank.  It  ^tas  not 
entered  in  the  cash  book  of  the 
bank  or  in  any  manner  credited  to 
the  institute.  When  the  cash  was 
counted  at  night  it  very  nearly 
balanced.  It  appeared  that  balan- 
ces were  often  forced  ;   that  there 
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were  frequent  and  unexplained 
erasures  and  changes  in  the  books, 
and  at  one  time  a  difference  for 
several  days  of  about  $6,000  be- 
tween the  cash  on  hand  and  the 
balance  shown  by  the  book.  On 
April  25.  1876,  C.  appeared  to 
draw  out  some  of  her  money.  B. 
paid  her  from  the  moneys  of  the 
bank  $2,000,  and  entered  it  in  her 
pass-book.  No  entry  was  made 
upon  the  books  of  the  bank  or  the 
institute,  and  at  night  no  shortage 
appeared  in  the  cash. 

Milton  A,  Fowler^  for  applt. 

John  Thompson,  for  respts. 

Held^  That  the  general  arrange- 
ment between  the  bank  and  the  in- 
stitute as  to  the  course  of  business 
made  the  money  deposited  by  C. 
money  of  the  bank  on  deposit  for 
the  institute  the  moment  it  passed 
from  her  control,  for  B.,  who  took 
it  as  treasurer,  upon  the  instant 
retained  it  as  cashier.  Under  the 
agreement  title  passed  at  once.  No 
formal  delivery  and  no  separate 
act  was  needed  to  transfer  title 
from  the  treasurer  to  the  cashier. 

A  check  for  $5, 000,  drawn  by  K. 
on  C.  &  A.,  which  belonged  to  the 
institute,  was  presented  at  the 
bank  and  received  by  B.  It  was 
made  payable  to  B.  as  treasurer. 
He  indorsed  it  as  such  and  then 
indorsed  it  as  cashier,  but  gave  no 
credit  for  it  to  the  institute.  On 
April  6th  B.  remitted  it  to  W.  & 
M.,  brokers,  in  New  York,  who 
had  an  account  with  the  defendant 
bank,  in  a  letter  signed  by  him  as 
cashier  and  stating  it  was  for 
credit.  They  received  and  collect- 
ed it  and  put  it  to  the  credit  of  the 
bank  in   their  account.     The  re- 


ceiver denounces  this  account  as  a 
fraud  and  as  being  merely  a  con- 
venient depository  for  B.'s  plun- 
der. The  directors  of  the  bank 
knew  nothing  of  it.  To  some  ex- 
tent the  account  with  W.  &  M. 
represented  actual  transactions 
with  the  bank.  The  evidence  in- 
dicates that  the  check,  as  a  credit, 
balanced  two  drafts  of  $2,000  and 
$3,000  respectively,  which  were 
drawn  for  the  benefit  of  the  bank. 
B.  admitted,  under  oath,  in  1877, 
to  the  bank  examiner,  that  the 
$5,000  was  used  by  him. 

Heldj  That  there  was  sufficient 
evidence  to  show  that  this  check 
was  received  by  B.  as  treasurer, 
but  held  and  endorsed  and  remit- 
ted by  him  as  cashier,  and  under 
the  general  arrangement  determin- 
ing the  mode  of  business  became 
at  once  a  deposit  in  the  bank  for 
which  the  institute  was  entitled  to 
credit. 

A  check  was  drawn  by  one  P. 
on  the  bank  to  the  order  of  B., 
treasurer  ;  it  was  indorsed  by  him 
as  such  and  charged  to  F.  in  the 
bank  accounts,  but  no  credit  given 
for  it  to  the  institute. 

Held,  That  at  the  moment  of 
the  receipt  of  the  check  and  its 
indorsement  by  B.,  treasurer,  it 
became  the  property  of  the  bank 
and  entitled  the  institute  to  a  cor- 
responding credit,  and  any  conver- 
sion thereafter,  either  of  the  check 
or  its  proceeds,  was  a  conversion 
of  the  property  of  the  bank  for 
which  it  was  accountable  to  the 
institute. 

Judgment  of  General  Term,  re- 
versing judgment  for  plaintiflp  on 
report  of    referee,    reversed,   and 
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judgment  of  referee  affirmed  on 
stipulation. 

Opinion  by  Finch^  J.     All  con- 
cur. 


INJUNCTION.     PRACTICE. 

N.  Y.  Court  of  Appeals. 

The  People,  applts.,  v.  The  Mu- 
tual Endowment  &  Ace.  Assn.  of 
Bath,  respt. 

Decided  June  6,  1883. 

If  a  mutual  insurance  association  exercises 
franchises  not  conferred  by  its  charter,  or 
without  complying  with  statutory  condi- 
tions, it  may  be  restrained  by  application  to 
the  court;  but  such  relief  cannot  be  grant- 
ed on  a  submission  under  g  1279  of  the 
Code. 

This  case  was  submitted  under 
Sections  1279,  &c.,  of  the  Code  of 
Civil  Procedure.  The  submission 
sets  forth  the  articles  of  associa- 
tion of  defendant,  its  by-laws, 
and  the  form  of  the  certificate 
issued  to  its  members  com- 
prising Class  *'B,"  and  stateR 
that  defendant  has  issued  to 
such  members  a  certificate  in  the 
form  as  set  forth,  and  that  defend- 
ant has  never  deposited,  as  re- 
quired by  the  statute,  $100,000,  or 
any  other  sum,  with  the  insurance 
department,  for  any  purpose  what- 
ever. It  is  claimed  that  defendant 
has  no  right  to  issue  certificates  in 
the  form  stated,  and  that  such  cer- 
tificates are  illegal.  It  is  not  al- 
leged that  defendant  asserted  such 
right  at  the  time  the  submission 
was  made,  or  did  not  yield  to  plain- 
tiflfs  claim. 

Leslie  W.  Russell^  Atty.-Genl., 
for  applts. 

M.  Rv/msey  Miller^  for  respt. 


Held^  That  if  defendant  is  exer- 
cising franchises  not  conferred,  or 
without  complying  with  statutory 
conditions,  it  may  be  restrained 
by  application  to  the  Court,  but 
that  relief  could  not  be  given  by 
any  judgment  in  this  proceeding. 
Code,  §  1281. 

Judgment  of  General  Term  for 
defendant  reversed  and  proceeding 
dismissed,  without  costs.  76N.Y., 
602. 

Per  curiam  opinion.  All  concur. 


ESTOPPEL. 

N.  Y.  Court  of  Appeals. 

O'Leary,  applt^  v.  The  Board 
of  Education  of  the  City  of  N.  Y., 
respt. 

Decided  June  6,  1883. 

Plaintiff,  who  had  been  appointed  clerk  to 
defendant,  was  given  leave  of  absence  in 
order  to  have  an  operation  performed  for 
cataract,  and  was  afterwards,  in  May,  1871, 
given  leave  to  go  to  Ireland  for  his  health, 
no  limi  t  being  fixed.  His  salary  was  audited 
for  May  and  June.  In  September,  1871,  he 
was  removed,  such  removal  to  take  effect 
from  the  preceding  May.  In  an  action  for 
salary  from  May  1  to  the  time  of  his  re- 
moval, HM,  That  defendant  having  ex- 
cused plaintiff  for  good  cause  and  sufficient 
reasons  from  temporary  discharge  of  his 
duties,  and  failing  to  take  any  action  indicat- 
ing an  intention  to  relieve  him  from  his 
office,  is  estopped  from  claiming  that  he 
was  not  in  its  employ. 

This  action  was  brought  by 
plaintiflf  to  recover  salary  as  a 
clerk  of  the  defendant  from  May 
1,  1871,  to  September  26,  1871, 
when,  by  a  resolution  of  the 
Finance  Committee,  he  was  re- 
moved, his  removal  to  take  effect 
from  May  1, 1871.  Plaintiff  was  ap- 
pointed in  1869,  and  rendered  ser- 
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vices  until  November,  1870,  when 
be  made  an  application,  stating 
he  was  about  having  an  ope- 
ration for  cataract  performed, 
and  asking  for  leave  of  ab- 
sence until  his  sight  should  be 
restored.  Upon  his  application, 
filed  with  the  Board  of  Education, 
was  an  indorsement,  signed  with 
the  initials  of  the  chairman  of  the 
Finance  Committee,  that  it  was 
granted,  with  inquiries  to  be  made 
from  time  to  time  by  the  clerk  of 
the  Board.  PlaintiflP  had  an  opera- 
tion performed  and  reported  at 
defendant's  office  in  February, 
1871,  but  being  still  unable  to 
perform  any  duty  on  account  of 
his  eyes,  he  had  another  operation 
performed  in  March.  He  again 
reported  in  May,  1871,  and  stated 
to  the  President  of  the  Board  and 
one  of  its  offlcery  that  he  was  ad- 
vised to  go  to  Ireland  for  the 
benefit  of  his  health.  He  present- 
ed to  them  the  doctor's  certificate, 
and  they  told  him  he  could  go.  It 
does  not  appear  that  the  leave  of 
absence  was  limited  to  any  par- 
ticular i)eriod.  Upon  passage  of 
the  resolution  of  September  26, 
1871,  he  was  informed  that  his 
services  were  no  longer  required. 
Defendant's  pay-roll  for  May  and 
June,  1871,  show  that  plaintiff's 
salary  for  those  months  was  audit- 
ed by  the  Auditing  Committee  of 
the  Board.  Prom  July  1,  1871, 
until  the  early  part  of  September, 
the  public  schools  were  closed,  as 
was  also  the  oflBce  of  the  Depart- 
ment and  the  General  Office,  and 
all  the  employees  went  on  their 
vacation. 
James  M.  Lydd/;/^  for  applt. 


D,  J.  Dean^  for  respt. 

Heldy  That  defendant  having  ex- 
cused plaintiff  for  good  cause  and 
sufficient  reasons  from  a  tempo- 
rary discharge  of  his  duties,  and 
failing  to  take  any  action  indicat- 
ing its  intention  to  relieve  him 
from  his  office,  must  be  regarded 
as  assenting  to  his  absence,  and  it 
is  estopped  from  insisting  or  claim- 
ing that  plaintiff  was  not  in  its 
employ.  If  it  was  considered  that 
his  duties  were  at  an  end  some 
steps  should  have  been  taken  and 
he  notified  that  such  was  the  in- 
tention of  the  Board.  14  N.  Y. 
Weekly  Digest,  173. 

A  fact  once  admitted  by  a  cor- 
poration through  its  officer,  duly 
and  properly  acting  within  the 
scope  of  his  authority,  is  evidence 
against  it,  and  cannot  be  with- 
drawn to  the  prejudice  of  any 
one  who,  in  reliance  upon  it,  has 
changed  his  situation  in  respect  to 
the  matter  affected  thereby.  In 
such  a  case  the  doctrine  of  estop- 
pel applies  as  well  to  a  cor- 
poration as  to  an  individual.  79 
N.  Y.,  614. 

When  the  salary  of  a  public 
officer  is  fixed  such  officer  is  en- 
titled to  his  salary,  and  it  cannot 
be  taken  away  except  for  good 
and  sufficient  cause. 

The  presumption  is  that  the 
Finance  Committee,  there  being 
nothing  to  show  a  want  of  au- 
thority, was  authorized,  in  view 
of  all  the  facts,  to  grant  plaintiff 
leave  of  absence.  The  fact  that 
plaintiff's  salary  was  audited  for 
May  and  June,  and  the  failure  of 
the  Board  to  take  any  action  dis- 
charging him  until  the  resolution 
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of  the  Finance  Committee  in  Sep- 
tember, evinced  that  the  leave  of 
absence  was  granted  by  the  proper 
authority. 

To  some  extent  a  discretionary 
power  must  exist  in  a  board  of 
public  oflScers  to  determine  when 
and  to  what  extent  persons  in  their 
employ  should  be  excused  by  rea- 
son of  sickness  or  temporary  disa- 
bility, and,  unless  ii  is  clear  that 
such  discretion  has  been  abused  it 
should  not  be  overruled  and  disre- 
garded. 

The  People  ex  rel.  Burnett  v. 
Jackson,  86  N.  Y.,  541,  distin- 
guished. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, reversed  and  new  trial 
granted. 

Opinion  by  Miller,  J.  All  con- 
cur, except  Andrews  and  Earl, 
J  J.,  dissenting. 


EVIDENCE. 

N.  Y.  Court  of  Appeals. 

Kearney,  applL,  v.  The  Mayor, 
&c.,  of  N.  Y.,  respt. 

Decided  June  5,  1883. 

In  an  action  to  recover  for  publishing  an  elec- 
tion notice  plaintiff  testified  that  the  copy 
furnished  for  publication  had  a  written 
indorsement  which,  he  claimed,  contained 
an  authorization  to  publish  the  notice.  Held, 
Tliat  parol  evidence  of  the  contents  of  the 
indorsement  was  inadmissible  unless  its 
loss  was  proved,  although  the  law  did  not 
require  the  authority  to  be  in  writing. 

Plaintiff  testified  that  he  handed  the  paper  to 
S.,  the  publisher;  that  afterwards  he  and  S. 
had  made  diligent  search  for  it,  but  were 
not  able  to  find  it,  and  that  S.  told  him  he 
was  unable  to  find  it.     The  Court  held  the 


proof  of  loss  insufficient.  Held,  No  error; 
that  the  Court  was  not  bound  to  credit 
plaintiff's  statement,  though  uncontradict- 
ed, and  that  the  evidence  presented  a  ques- 
tion of  fact  which  is  not  reviewable  here 
unless  it  is  established  that  the  proof  was 
80  conclusive  that  it  was  error  of  law  not  to 
hold  it  sufiicient. 

This  action  was  brought  by 
plaintiff,  as  assignee  of  S.,  to  re- 
cover for  the  printing  and  pub- 
lication of  the  election  notice  of 
1870,  which,  it  was  claimed,  was 
published  by  S.  in  a  newspaper 
published  by  him,  by  direction  of 
the  Sheriff,  under  Chapter  480  of 
the  Laws  of  1860.  The  fact  of  S.'s 
employment  was  put  in  issue  by 
the  answer.  Plaintiff  was  the  only 
witness  called  to  prove  it,  and  he 
testified  that,  at  the  request  of  S., 
he  called  on  the  Sheriff  and  asked 
him  for  the  election  notice.  The 
Sheriff  gave  it  to  him  with  a  writ- 
ten indorsement  thereon,  which 
indorsement,  plaintiff  claimed, 
contained  an  authorization  to  S. 
to  publish  the  notice.  He  en- 
deavored to  give  parol  evidence 
of  the  contents  of  the  written  in- 
dorsement, but  it  was  excluded  on 
defendant's  objection.  Plaintiff 
then  attempted  to  prove  that  the 
paper  was  lost,  but  the  Court  held 
the  proof  insufficient.  He  was 
asked  what  the  Sheriff  said  at  the 
time,  and  answered  that  he  did 
not  remember  he  said  anything. 
After  this  the  witness  was  repeat- 
edly pressed  to  state  the  contents 
of  the  writing  indorsed  on  the 
notice  and  to  state  what  the  Sheriff 
said,  but  these  questions  were  all 
excluded. 

James  M,  Lyddy^  for  applt. 

2).  J.  Dean,  for  respt. 
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Held,  No  error;  that  defendant 
had  a  right  to  insist  on  the  pro- 
duction of  the  paper,  and  to  object 
to  parol  evidence  of  its  contents 
nnless  its  loss  was  proved.  It  is 
no  answer  to  this  objection  that 
the  law  did  not  require  the  au- 
thority or  contract  gf  employment 
to  be  in  writing. 

Plaintiff  testified  that  he  handed 
the  paper  authorizing  the  pub- 
lication to  S.  ;  that  afterwards, 
when  the  business  of  the  news- 
paper was  being  wound  up,  he 
searched  among  its  records  for  the 
election  notice,  and  has  made 
earnest  and  diligent  search  among 
his  own  papers,  as  well  as  among 
the  papers  of  the  newspaper,  for 
that  purpose;  that  he  and  S.  to- 
gether searched  all  over  for  it,  but 
were  not  able  to  find  it,  and  that 
8.  told  witness  he  was  unable  to 
find  it.  S.  was  not  called  as  a 
witness,  the  only  excuse  offered 
being  that  since  the  assignment  of 
the  claim  S.  had  not  been  living 
in  the  State.  It  was  not  shown 
that  there  would  be  any  diflScuIty 
in  reaching  him. 

Held,  That  the  court  below  was 
not  bound,  as  matter  of  law,  to 
credit  plaintiff's  statement,  though 
uncontradicted,  45  N.  Y.,  549  ;  8 
Daly,  215 ;  that  the  proof  of  loss 
presented  a  question  of  fact  which 
cannot  be  reviewed  unless  it  is  es- 
tablished that  the  proof  was  so 
conclnsive  that  it  was  error  of  law 
not  to  hold  it  sufficient. 

Judgment  of  General  Term,  af- 
firming judgment  dismissing  com- 
plaint, affirmed. 

Opinion  by  Rapallo^  J.  All 
concur. 

Vol.  17.— No.  8a. 


MUNICIPAL  CORPORATIONS. 
ESTOPPEL. 

N.  Y.  Court  of  Appeals. 

The  Albany  City  Natl.  Bk.. 
respt,  V.  The  City  of  Albany, 
appU, 

Decided  May  1,  1883. 

The  Common  Council  of  Albany  audited 
certain  bills  for  work  and  materials,  and,  by 
resolution,  approved  by  the  Mayor,  ordered 
them  to  be  paid.  Held,  That  this  action  of 
the  city  was  a  conclusive  recognition  of  its 
liability,  and  precluded  it  from  setting  up 
as  a  defense  to  an  action  on  such  bills 
that  the  work  was  done  and  materials  fur- 
nished without  any  previous  authority  of 
the  Council,  but  on  the  authority  of  per- 
sons not  authorized  to  bind  the  city. 

A  mere  change  in  the  individuals  who  com- 
pose the  Common  Council  of  a  city  docs 
not  destroy  the  continuity  of  the  body  or 
relieve  it  from  the  presumption  of  knowl- 
edge of  the  official  acts  appearing  of  record 
of  a  former  council 

The  provision  in  the  charter  of  the  city  of 
Albany  prohibiting  any  member  of  the  Com- 
mon Council  to  incur  any  expense  in  behalf 
of  the  city  for  repairs  or  supplies,  unless 
previously  ordered  by  the  Council,  does  not 
prevent  the  city  from  paying  a  debt  for 
work  or  supplies  of  which  it  has  received 
the  benefit,  although  it  was  originally 
created  under  the  direction  of  a  member  of 
the  Council  in  excess  of  his  authority. 

This  action  was  brought  by 
plaintiff,  as  assignee  of  five  bills 
for  services  rendered  and  materials 
furnished  defendant  in  repairing 
the  city  building  to  fit  it  for  use 
as  a  City  Hall.  It  was  conceded 
that  the  Common  Council  had 
power  to  make  the  repairs  and  to 
purchase  the  articles  in  question, 
and  to  contract  debts  therefor 
binding  upon  the  city.  The  several 
bills  were  presented  to  the  Com- 
mon Council  and  were  duly  audit- 
ed, and,  by  resolution,  approved 


Digitized  by 


Google 


178 


NEW  YORK  WEEKLY  DIGEST. 


by  the  Mayor,  ordered  to  be  paid. 
It  was  also  conceded  that  the  work 
and  materials  specified  in  the  bills 
of  particulars,  to  which  the  audit 
related,  were  done  and  furnished, 
and  that  the  prices  charged  were 
reasonable.  The  defense  set  up 
is  that  the  work  was  done  and 
the  materials  furnished  without 
any  previous  authority  of  the  Com- 
mon Council,  but  under  the  au- 
thority of  individual  members  not 
authorized  to  bind  the  city  or  to 
contract  debts  in  its  behalf.  The 
action  of  the  city  in  auditing  the 
accounts  and  directing  their  pay- 
ment has  not  been  rescinded. 

Rufus  W,  Peckham,  for  applt. 

Amasa  J.  Parker^  for  respt. 

Held,  That  the  action  of  the 
city  in  auditing  the  bills  and  di- 
recting their  payment  is  a  conclu- 
sive recognition  of  its  liability  and 
precludes  it  from  setting  up  the 
defense  Interposed. 

It  appeared  that  when  the  bills 
were  presented  to  the  Council 
they  were  referred,  as  may  be  as- 
sumed, to  the  proper  committee, 
and  were  reported  back  with  a 
certificate  of  the  committee  in- 
dorsed on  each  of  them,  to  the 
effect  that  the  committee  had  ex- 
amined the  account  to  which  the 
certificate  related  and  found 
that  the  prices  charged  were  rea- 
sonable and  that  the  expenditure 
*'was  duly  authorized  by  the 
Common  Council."  The  Council 
thereupon  audited  the  bills,  and, 
by  resolution,  directed  their  pay- 
ment. It  was  claimed  that  this 
did  not  constitute  a  ratification, 
because  the  report  of  the  commit- 
tee that  the  expenditure  had  been 


authorized  by  the  Common  Coun- 
cil was  not  true,  and,  so  far  as 
appears,  the  Council  acted  in 
ignorance  of  this  fact.  It  appear- 
ed that  a  part  of  the  work  and 
materials  constituting  the  indebt- 
edness had  not  been  authorized  by 
the  Council.  It  had  passed  a  reso- 
lution which  authorized  and  di- 
rected the  Committee  on  Public 
Buildings  to  make  repairs  of  the 
same  character  as  those  the  claim- 
ants were  employed  to  make.  The 
work,  instead  of  being  ordered  by 
the  committee  collectively,  was  or- 
ered  by  one  or  more  of  its  members 
without  any  action  of  the  commit- 
tee as  such,  and  in  some  cases 
against  the  protest  of  other  mem- 
bers. 

Heldy  That  it  is  a  reasonable 
inference  from  the  circumstances 
that  the  Council,  in  auditing  the 
bills  and  directing  their  payment, 
intended  to  adopt  the  transactions 
out  of  which  the  indebtedness 
arose,  and  that  it  did  not  rely 
upon  the  particular  facts  stated  in 
the  report  of  the  auditing  com- 
mittee that  the  expenditure  had 
been  previously  authorized  by  the 
Council.  As  to  part  of  the  bills, 
the  Council  is  chargeable  with 
knowledge  that  the  fact  was  not 
true,  and  as  to  the  other  bills  it 
was  true  svh  modo. 

The  Common  Council  was  charge- 
able with  knowledge  of  its  records. 
A  mere-change  in  the  individuals 
which  compose  the  Common  Coun- 
cil does  not  destroy  the  continuity 
of  the  body,  or  relieve  it  from  the 
presumption  of  knowledge  of  the 
official  acts  appearing  of  record  of 
a  former  council. 
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Defendant's  charter  contained  a 
clause  prohibiting  any  member  or 
members  of  the  Common  Council  to 
incur  any  expense  in  behalf  of  the 
city  for  repairs  or  supplies  unless 
previously  ordered  by  the  Com- 
mon Council. 

Beldy  That  this  does  not  limit 
the  legislative  power  of  the  Coun- 
cil or. prevent  the  city  from  paying 
a  debt  for  work,  labor  or  supplies 
of  which  it  has  received  the  benefit, 
although  it  was  originally  created 
under  the  direction  of  a  member 
or  members  of  the  Council  in  ex- 
cess of  his  or  their  authority.  17 
N.  Y.,  449. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Per  curiam  opinion.  All  con- 
car. 


SERVICES.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Ira  H.  Storrs,  applt.^  v.  The 
Congregational  Church  &  Society 
of  Wilmington,  respt. 

Decided  May,  1883. 

A  Don-8uit  cannot  be  sustained  upon  grounds 
not  stated  in  the  motion  if  such  grounds 
could  have  been  obviated  by  additional  evi- 
dence. 

The  law  implies  a  contract  to  pay  for  repairs 
made  upon  a  church  with  the  knowledge 
and  assent  of  the  officers  and  members  of 
the  church. 

It  is  competent  to  prove  by  parol  that  the  per- 
son who  employed  the  plaintiff  was  one  of 
the  defendant's  trustees. 

Appeal  from  judgment  of  non- 
suit, entered  upon  the  report  of  a 
referee,  in  an  action  brought  to  re- 
cover for  money  furnished  and  ex- 


pended  in  repairing  defendant's 
house  of  worship. 

Plaintiflf  made  certain  repairs 
and  did  certain  work  upon  de- 
fendant's church  building  with 
the  knowledge  and  assent  of  the 
oflScers  and  members  of  the 
church. 

A.  W,  BoyntoUy  for  applt. 

Francis  A.  Smithy  for  respt. 

Held^  The  church  has  had  the 
benefit  of  the  work  done  and  the 
materials  furnished.  It  is  evident 
that  it  was  done  by  virtue  of 
an  understanding.  No  objection 
was  made  to  its  being  done. 
Plaintiff  did  the  work  with  the  full 
knowledge  of  the  congregation, 
and  it  has  been  accepted.  The 
church  has  had  the  benefit  of 
plaintiff's  services.  It  knew 
through  its  oflScers  and  members 
that  such  services  were  being  ren- 
dered and  the  law  implies  a  con- 
tract to  pay.  The  church,  by  its 
silence  and  acceptance,  has  rati- 
fied the  contract  which  the  Mal- 
bones  made  with  plaintiff.  Cer- 
tainly a  prima  fade  case  was 
made  out,  and  in  the  absence  of 
other  evidence  the  case  made  by 
plaintiff  would  have  sustained  a 
recovery. 

The  non-suit  cannot  be  sustained 
upon  grounds  not  stated  in  the 
motion,  if  such  grounds  could 
have  been  obviated  by  additional 
evidence.  37  N.  Y.,  626-532;  11 
Barb.,  206.  The  offer  to  prove  Mal- 
bone  one  of  defendant's  trustees 
by  parol  was  proper.  It  was  not 
necessary  to  produce  the  record. 
The  referee  erred  in  rejecting  the 
evidence  upon  the  objections 
made.     10  Wend.,  268  ;  38  Barb., 
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45  ;  12  Wheat,  70  ;  14  Abb.,  N.  S., 
434,  and  1  Cow.  &  Hill's  Notes, 
554  and  288. 

Judgment  reversed ;  new  trial 
granted  ;  costs  to  abide  the  event, 
and  the  referee  discharged. 

Opinion  by  Boardman^  J.; 
Learned^  P.  J".,  and  Bockes^  J"., 
concur. 


APPEAL.     CASE. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Melinda  Smith,  exrx.,  respLy  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
appU. 

Decided  May,  1883. 

In  making  a  case  on  appeal  to  General  Term 
Rule  34  must  be  followed  and  the  narrative 
form  used  in  stating  the  testimony.  If  the 
form  by  question  and  answer  is  necessary, 
as,  e,  g.,  to  present  a  question  as  to  the  ad- 
mission of  evidence,  the  justice  who  settles 
the  case  may  determine  this.  For  a  failure 
to  conform  to  the  rule  the  case  will  be  sent 
back  for  re-settlement. 

Action  to  recover  damages  for 
alleged  negligence  of  defendant. 

D.  M,  K.  Johnson^  for  applt. 

H.  B.  Ctushney,  for  respt. 

Held,  The  Conr t  of  Appeals  have 
condemned  the  practice  of  using 
the  stenographer's  minutes  as  the 
•*  case  "  on  appeal.  58  N.  Y.,  86  ; 
61)  N.  Y.,  73.  See  also  33  N.  Y. 
Sup.  Ct.,  393. 

Rule  34,  as  in  force  since  March 
1,  1881,  requires  that  the  case  shall 
not  contain  the  evidence  in  haec 
verba,  but  that  the  facts  shall  be 
stated  in  narrative  form.  If  '*  any 
particular  testimony  "  ought  ^  be 
given  in  haec  verba  the  justice  who 
settles    the  case    may   determine 


this.  The  present  case  contains  870 
folios,  and  the  whole  testimony, 
however  unimportant,  is  given  by 
question  and  answer.  There  is 
probably  no  part  of  this  case  which 
need  be  given  in  this  form.  It 
might  sometimes  be  necessary  to 
present  a  question  of  the  admission 
of  evidence ;  but  otherwise  the 
narrative  form  must  be  followed. 
As  the  case  was  submitted,  we 
could  not  at  the  term  discover  how 
it  was  made  up. 

Case  sent  back  for  re-settlement. 

Opinion  by  Learned,  P  J.  ; 
Boardman  and  BocJces,  JJ.,  con- 
cur;  Boardman,  /.,  saying:  The 
appeal  is  only  from  the  judgment, 
so  no  question  of  fact  can  come  be- 
fore us  for  review. 


REPLEVIN. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Orville  Wormuth  et  al.,  admrs., 
respts,,  V.  John  Hale,  applt. 

Decided  May,  1883. 

W.  died  in  1871,  leaving  a  widow,  children, 
and  no  debts.  The  widow  took  possession 
of  the  real  and  personal  property  and  dealt 
with  them.  She  afterwards  married  H. 
She  sold  and  exchanged  personal  property 
of  W.  with  him.  Some  of  the  property 
received  by  her  on  the  exchange  belonged 
to  H.  individually  ;  some  of  it  had  original- 
ly belonged  to  W.  The  widow  also  sold  to 
defendant  personal  property,  some  of  which 
she  had  received  from  H.  on  the  exchange; 
some  of  it  had  originally  belonged  to  W. 
In  1880  administrators  were  appointed,  who 
brought  trover.  Hdd^  That  there  could  be 
no  recovery  for  that  part  of  the  property 
which  never  belonged  to  W. ;  that  it  seems 
the  widow  and  children  were  tenanta  in 
common  of  the  personal  property,  and  that 
before  any  recovery  could  be  had  there 
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should  have  been  an  accounting  to  de- 
termine whether  what  the  widow  sold  was 
more  than  her  share  of  the  personal  prop- 
erty. 

This  is  an  action  of  trover  to  re- 
cover property  alleged  to  belong  to 
the  estate  of  Moses  Worinuth, 
deceased.  He  died  in  November, 
1871,  leaving  a  widow  and  chil- 
dren. He  also  left  a  farm  and  no 
debts.  The  widow  used  the  prop- 
erty for  her  own  and  her  children's 
support.  In  March,  1873,  she 
married  Mark  Hale.  In  April, 
1873,  she  sold  Hale  a  large  amoant 
of  personal  property  belonging  to 
Wortnuth  and  took  Hale's  note 
for  it  for  $1,500.  In  May,  1875, 
he  sold  her  personal  property, 
worth  $3,250,  and  she  surrendered 
as  part  of  the  consideration  the 
$1,500  note  and  other  notes  of  his 
which  he  had  given  her  for  money 
loaned,  which  she  held  as  guar- 
dian for  the  children  of  Wormuth. 
In  1875  Mrs.  Hale  sold  defend- 
ant twelve  cows,  of  which  only 
two  had  belonged  to  Wormuth ; 
the  others  she  had  received  from 
Hale.  She  took  defendant's  note 
for  $420,  on  which,  subsequently, 
$210  was  paid  her  by  him.  She 
also  executed  a  bond  to  save  him 
harmless  from  an  indorsement  of 
a  note  of  Hale's.  In  December, 
1875,  she  sold  one  Goflf  seven  cows, 
conveyed  to  her  by  Hale,  and  took 
GoflTs  note.  In  July,  1876,  she 
assigned  defendant  these  notes 
and  other  personal  property,  only 
a  small  part  of  which  had  belong- 
ed to  Wormuth,  the  consideration 
being  to  pay  a  note  of  Hale's. 
The  referee  found  the  value  of 
this  property  to  be  $1,100,   and 


also  that  at  the  time  of  its  de- 
livery defendant  had  notice  that 
it  belonged  to  Worm  nth' s  estate. 
Plaintiffs  were  appointed  in  Feb- 
ruary, 1880,  and  made  a  demand, 
which  was  refused.  The  referee 
held  that  defendant  got  title  to  the 
third  which  belonged  to  Mrs.  Hale 
as  tenant  in  common  with  her 
children,  and  he  reported  that 
plaintiffs  should  recover  the  other 
two-thirds. 

Lansing  <fe  Lyman,  for  applt. 

^.  P.  More,  for  respts. 

Held,  That  there  could  be  no 
recovery  for  the  property  which 
had  never  belonged  to  Wormuth. 
Admitting  that  Mrs.  Hale,  without 
authority,  sold  property  which  had 
belonged  to  Wormuth,  still  the 
property  which  Hale  conveyed  to 
her  was  her  own,  at  least  most  ot  it. 
It  seems  that  Mrs.  Hale  and  her 
children  were  tenants  in  common 
of  Wormuth' s property.  7Wend., 
354.  If  so,  she  could  sell  her  third 
and  could  hold  as  her  own  what 
she  received  for  it. 

And  we  think  that,  before  the 
administrators  could  maintain  such 
an  action  as  this,  there  should  be 
an  accounting  to  determine  whether 
what  Mrs.  Hale  sold  was  more  than 
her  share  of  the  personal  property, 
for  if  not  more,  there  should  be  no 
recovery.  The  statute,  2  R.  S.,  81, 
§  60,  makes  one  who  takes  into  his 
possession  assets  of  the  deceased 
liable  to  account.  Until  such  ac- 
counting it  is  uncertain  whether 
the  person  has  disposed  of  more 
than  his  share.  .The  general  rule 
that  executors  and  administrators 
are  entitled  to  the  possession  of 
the  personal  property  is  not  in- 
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tended  to  be  disputed  by  what  has 
been  said.  But  the  circumstances 
here  are  peculiar.  A  long  time  has 
elapsed  during  which,  without  ad- 
ministration, Mrs.  Hale  has  been 
managing  the  estate  and  dealing 
with  it  and  third  parties  into 
whose  hands  the  property  has 
come  should  be  allowed  to  set  up 
Mrs.  Hale's  rights  as  distributee, 
even  if  the  bare  legal  title  fail. 

Judgment  reversed  and  new 
trial  granted. 

Opinion  by  Learned,  P.  J.; 
BocJces,  Jl,  concurs ;  Boardman, 
,/.,  concurs  in  result. 


DIVORCE.     REFERENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Theresa  J.  McCleary,  appU.^  v. 
Samuel  T.  McCleary,  respt. 

Decided  May,  1883. 

Where  issues  have  been  joined  in  an  action 
for  a  divorce  and  the  action  is  referred,  such 
reference  is  one  for  the  trial  of  the  issues, 
and  not  one  where  the  referee  is  to  take 
evidence  and  report  simply. 

A.nd  where  an  order  was  made  referring  the 
action  and  all  the  issues  therein  to  a  ref- 
eree, who  was  directed  to  report  thereon  to 
the  Court,  and  a  trial  of  the  issues  was  had 
and  the  referee  reported  upon  them.  Held, 
That  the  order  was  sufficient  to  authorize 
the  referee  to  '*  decide  "  the  issues. 

Appeal  from  an  order  denying 
confirmation  of  a  referee's  report 
and  judgment  for  divorce  for  adul- 
tery and  vacating  the  order  of 
reference.  The  order  was,  that 
"  this  action  be  referred  to  *  *  * 
to  hear  the  same  and  all  the  issues 
therein  and  report  thereon  to  the 
Court."    The  answer  denied  every- 


thing but  marriage.    The  reference 
was,  by  consent,  in  open  court. 

O.  A.  Forbes^  for  applt. 

Pratt,  Brown  &  Oarfield,  for 
respt. 

Held,  That  where  issues  are  join- 
ed and  referred  by  the  Court  in 
its  discretion,  such  a  reference  is 
one  to  hear  and  decide  the  issues, 
and  not  merely  to  take  proof  and 
report.  The  report  must  be  pre- 
sented to  the  Court  and  judgment 
be  rendered  by  it.  Code,  §  1229. 
But  the  trial  is  to  be  before  the 
referee. 

We  differ  from  the  court  below 
as  to  the  effect  of  the  order.  It  is 
true  it  does  not  in  terms  authorize 
the  referee  to  ''decide"  the  issues. 
His  report  shows  he  has  done  so. 
And  looking  at  §  1011  (as  modified 
by  §  1012),  it  does  not  seem  abso- 
lutely necessary  that  the  word 
''decide"  or  "determine"  be  ex- 
pressed, though  it  may  be  well  to 
express  them.  The  language  is, 
"The  whole  issue  or  any  of  the 
issues  must  be  referred,"  &c.,  and 
this  seems  to  have  been  considered 
full  enough  to  imply  that  the  ref- 
eree was  to  try  the  issues  referred. 

We  are  not  called  upon  to  ex- 
press our  opinion  as  to  the  extent 
of  the  power  given  the  Court  by 
§  1229  when  judgment  is  applied 
for  upon  the  report.  It  would 
seem,  however,  that,  as  the  testi- 
mony is  to  be  certified  to  the 
Court,  the  Court  is  to  consider  it, 
and  that  judgment  was  not  to  be 
granted  as  a  matter  of  course. 

Order  reversed,  with  $10  costs 
and  printing  disbursements,  and 
plaintiff  may  apply  for  judgment. 
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Opinion  by  Learned^  P.  J, ; 
Boardman  and  Bockes^  JJ.,  con- 
cur. 


ARBITRATION.    AWARD. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

Harvey  Pierson,  respt^  v.  John 
Van  Marter,  applt. 

Decided  April,  1888. 

Where  an  action  has  been  discontinued  by 
submission  to  arbitration  neither  party  can 
recover  costs. 

When  the  several  parts  of  an  award  are  con- 
sistent and  their  meaning  plain  the  award 
will  be  sustained. 

Appeal  from  judgment  of  County 
Court  entered  on  referee's  report. 

The  recovery  is  on  the  basis  of 
an  award  of  $44,  to  be  paid  by  de- 
fendant to  plaintiff,as  costs  charge- 
able to  the  latter  in  the  action 
brought  against  him  by  Van  Mar- 
ter in  the  Supreme  Court.  One 
clause  of  the  award  expressly  re- 
quires Van  Marter  to  pay  such 
costs  without  specifying  the 
amount.  The  last  clause  of  the 
award,  which  purports  to  be  a  re- 
capitulation of  what  precedes,  con- 
tains the  following : 

'*  Costs   unpaid   in    the    Supreme 

Court $44  00 

Arbitrators*  fees  and  expenses 125  00 

Plaintiffs  bill  for  witnesses'  fees. .  36  44 

Defendant's  biU  for  witnesses*  fees .  81  96 

Total  costs $287  40" 

The  award  then  proceeds:  ''This 
sum  we  divided  equally,  requiring 
each  of  the  parties  to  pay  one-half, 
which,  as  will  be  seen  by  reference 
above,  has  been  in  effect  required 
by  the  terms  of  the  award."  Each 
party  was  subjected  to  one-half  of 


the  total  costs,  but  the  several 
items  which  made  up  that  sum 
were  not  divided  equally,  and  Van 
Marter  was  subjected  to  the  full 
amount  of  $44,  Supreme  Court 
costs. 

John  L.  Parker^  for  applt. 

H,  A.  Maynard^  for  respt. 

Held^  That  the  judgment  accords 
with  the  intent  and  meaning  of  the 
award.  ♦  Appellant's  suggestipn 
that  the  ''costs in  Supreme  Court, 
$44,"  referred  to  the  costs  in- 
curred by  Van  Marter  is  not  sup- 
ported by  the  language  of  the 
award.  Nor  is  there  any  force  in 
the  suggestion  that  the  arbitrators 
had  in  mind  the  costs  with  which 
Pierson  might  be  chargeable.  The 
action  in  Supreme  Court  had  been 
discontinued  by  the  submission  to 
arbitrators, and  neither  party  could 
recover  costs  against  the  other  in 
that  action.  The  award  meant 
that  Van  Marter  should  reimburse 
Pierson  for  the  costs  which  he  had 
incurred  in  his  defence  to  that 
action,  and  the  amount  was  fixed 
at  $44. 

Judgment  affirmed. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  Barker^  JJ.^  concur. 


MANDAMUS.       INJUNCTION. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

People  ex  rel.  Amasa  Hum- 
phrey, respt^  V.  The  Board  of  Su- 
pervisors of  Ulster  Co.,  applL 

Decided  May,  1883. 

In  an  action  in  this  court  by  a  taxpayer,  the 
appellants  were  perpetually  enjoined  from 
levying  or  assessing  the  amounts  of  certain 
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claims,  on  the  ground  that  they  were  illegal 
and  fraudulent.  Subsequently  the  relator 
obtained  possession  of  these  claims  and 
recovered  judgments  upon  them  against  the 
town  of  Kingston  ;  thereupon  he  obtained 
a  mandamus  requiring  appellants  to  levy 
and  assess  the  amounts  of  these  claims. 
Held,  That  th^  mandamus  should  not  have 
been  granted  ;  that  the  injunction  excused 
appellants  from  complying  with  the  man- 
damus, although  the  relator  was  not  a  party 
to  the  injunction  action. 
It  seems  that  the  relator  might  have  been 
allowed  to  show  that  the  injunction  was 
obtained  by  collusion. 

Relator,  as  assignee  of  certain 
claims,  recovered  judgments  in  a 
justice's  court  against  the  town  of 
Kingston,which  were  docketed.  He 
applied  to  appellants  to  levy  and 
assess  the  amounts.  They  refused. 
He  obtained  a  peremptory  manda- 
mus requiring  appellants  to  levy 
the  amounts  in  a  specified  manner. 
It  appeared  by  affidavits  that  one 
O.,  in  an  action  in  this  court,  ob- 
tained an  injunction  enjoining  the 
appellants  here  from  levying  or 
assessing  these  very  claims,  then 
belonging  to  plaintifTs  assignors, 
on  the  ground  that  they  were  ille- 
gal, &c.  Judgment  was  rendered 
in  that  action  vacating  the  audits 
of  the  claims  and  perpetually  re- 
straining the  board  as  aforesaid, 
and  on  appeal  this  judgment  was 
affirmed  at  General  Term.  The 
appellants  here  appeal  from  the 
order  granting  the  peremptory 
mandamus.  I 

Howard  Chipp,  Jr.^  and  J.  J,  \ 
Linson^  for  appit. 

Bernard  <fe  Fiero^  for  respts.         j 

Held^  That  the  mandamus  was 
improperly  granted.  If  appel- 
lants obey  the  mandamus  they  dis- 
obey the  injunction,  and  vice  versa. 


We  cannot  place  parties  in  this 
position.  It  is  not  necessary  to 
say  that  this  injunction  is  binding 
on  this  relator,  for  it  is  said  he  was 
not  a  party  to  the  injunction  ac- 
tion. But  it  is  binding  on  these 
defendants  and  they  must  obey  it. 
The  injunction  was  a  good  reason 
why  appellants  should  not  have 
assessed  the  relator's  claim,  and 
also  why  the  mandamus  should 
not  have  been  granted.  25  Hun. 
179.  Perhaps  the  relator  might 
have  been  allowed  to  show  that 
the  injunction  was  collusive  ;  this 
was  not  offered. 

Order  reversed,  with  costs  and 
disbursements,  and  mandamus  de- 
nied, with  $50  costs  and  disburse- 
ments. 

Opinion  by  Learned^  P.  J.  ; 
Boardman  and  Boclces^  JJ,^  con- 
cur. 


CLOUD  ON  TITLE. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

George  Clarke,    applt.^    v.    Ira 
Davenport,  Comptroller,  respt. 

Decided  May,  1883. 

To  justify  the  bringing  of  an  action  for  a 
cloud  on  title  where  lands  have  been  ille- 
gally assessed  and  sold  for  non-payment  of 
taxes,  and  where  the  statute  makes  the  deed 
to  be  given  presumptive  evidence  of  the 
validity  of  the  sale,  there  must  be  a  threat- 
ened and  immediate  danger  that  such  in- 
strument will  be  executed.  Therefore 
where  lands  were  sold  for  non-payment  of 
State  tax,  and  were  bid  in  by  the  Comptrol- 
ler, and  a  certificate  given,  and  it  appeared 
that  the  deed  could  not  be  executed  until 
two  years  had  elapsed,  UM,  That  an  action 
begun  within  a  month  after  the  sale  was 
premature  and  must  fall. 
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On  November  15,  1881,  defend- 
ant sold  lands  of  plaintiff  for  non- 
payment of  taxes  of  1873-4-6-6, 
and  the  lands  were  bid  in  by  the 
Comptroller.  A  certificate  of  sale 
was  made  as  required  by  law.  2 
B.  S.,  7th  ed.,  p.  1026,  §  46.  Before 
the  sale  plaintiff  had  explained 
to  defendant  his  objections,  but 
defendant  declined  to  stop  the  sale. 
In  December,  1881,  this  action  was 
commenced  to  have  the  sale  de- 
clared void,  the  certificate  given 
up  and  the  execution  of  a  deed  en- 
joined. The  referee  decided  in 
favor  of  defendant. 

James  B,  Olney,  forapplt. 

L,  W.  Russell^  Atty.-Gen.,  for 
respt. 

Held^  That  the  action  was  pre- 
mature. It  is  said  that  the  deed 
to  be  executed  after  two  years  is 
presumptive  evidence  of  the  valid- 
ity of  the  sale.  §§  63,  65,  supra. 
Bat  it  was  held  in  Saunders  v. 
Yonkers,  63  N.  Y.,  489,  that  there 
must  be  some  imminent  danger 
that  the  instrument,  which  is  to  be 
presumptive  evidence,  will  be  ex- 
ecuted ;  that  there  must  be  a  de- 
termination upon  the  part  of  de- 
fendant to  create  the  cloud  upon 
title.  Here  only  a  month  of  the 
two  years  has  elapsed,  and  a  six 
months'  notice  to  redeem  must  be 
given  also.  §§  61  and  62.  Fur- 
ther, the  Comptroller  has  statutory 
power  to  cancel  the  sale  if  it  is  for 
any  cause  invalid  or  ineffectual. 
It  does  not  seem  to  be  disputed 
that  the  assessment  complained  of 
was  invalid.  Within  the  case  cited 
it  cannot  be  said  that  there  is 
threatened  and  immediate  danger 
of  a  cloud  on  plaintiff's  title. 
Vol.  17.— No.  8b. 


Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P,  J.; 
Boardman  and  Bockes^  JJ,^  con- 
cur. 


BANKING.     PREFERENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

The  People  v.  The  City  Bank  of 
Rochester.     Claim  of  Utica  Bank. 

Decided  May,  1883. 

The  Utica  Bank  and  the  Rochester  Bank  sent 
to  each  other  for  collection  such  commercial 
paper  as  was  payable  in  their  vicinity  upon 
an  agreement  that  each  should  charge  the 
other  with  paper  sent  and  credit  the  other 
with  paper  collected,  and  that  at  the  end  of 
each  week  a  balance  should  be  struck  on 
the  whole  collection  business  of  the  week, 
and  the  bank  found  indebted  should  pay 
such  balance  to  the  other.  No  separation 
of  the  funds  collected  was  made  or  intend- 
ed. A  receiver  of  the  Rochester  Bank 
having  been  appointed,  Held,  That  a  bal- 
ance due  under  the  above  agreement  to  the 
Utica  Bank  was  not  entitled  to  payment  in 
full ;  that  the  Utica  Bank  was  only  ^  general 
creditor  with  other  creditors. 

The  Utica  Bank  asked  an  order  di- 
recting the  recei  ver  of  the  City  Bank 
of  Rochester  to  pay  over  to  it  the 
amount  which  the  Rochester  Bank 
had  collected  on  commercial  paper 
sent  it  by  the  Utica  Bank  for  col- 
lection. At  Special  Term  such  an 
order  was  refused.  It  appeared 
that  these  banks  had  been  doing 
business  together  for  many  years. 
Each  bank  sent  to  the  other  for 
collection  such  paper  as  was  pay- 
able in  its  vicinity ;  each  credited 
the  other  with  collections  made 
and  charged  the  other  with  paper 
sent ;  once  a  week  a  balance  was 
struck,  and  the  bank  found  in- 
debted paid   the  balance  due  on 
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the  week's  collections.  There  was 
no  setting  apart  of  these  funds,  and 
the  entries  were  made  in  the  books 
of  the  Rochester  Bank  in  the  same 
way  in  which  the  accounts  of  de- 
positors, &c.,  were  kept.  In  1882 
the  Rochester  Bank  became  in- 
solvent. 

A.  M,  Beardsley^  for  applt. 

Smith  <fe  Briggs^  for  respt.,  re- 
ceiver. 

Heldy  That  the  order  was  cor- 
rect. There  existed  between  the 
banks  only  a  debt  not  entitled  to 
preference  over  other  debts.  There 
was  no  separation  of  the  funds  due 
the  Utica  Bank,  and  we  think  none 
was  intended.  The  Rochester 
Bank  never  agreed  in  any  way  to 
return  the  specific  moneys  col- 
lected. 

Order  affirmed,  with  $10  costs 
and  printing  disbursements. 

Opinion  by  Learned,  P.  J. ; 
Boardman  and  Bockes^  JJ.^  con- 
cur. 


PARTIES. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Elizabeth  Patterson  v.  Jane  W. 
McCunn. 

Decided  March  80,  1883. 

If  the  personal  property  belonging  to  a  testa- 
tor is  insufficient  to  pay  his  debts  t^e  only 
remedy  of  a  judgment  creditor  is  by  a  pro- 
ceeding against  the  real  estate  under  the 
statute. 

An  assignee  of  a  deficiency  judgment  against 
the  executors  of  a  testator  obtained  on  the 
foreclosure  of  a  mortgage  upon  real  estate, 
of  which  the  testator  died  seized,  is  not  en- 
titled to  intervene  and  serve  an  answer  in  a 
partition  suit  between  the  heirs  of  the  testa- 
tor, in  which  suit  the  mortgagee  was  origi- 


nally a  party  and  appeared,  but  served  no 
answer. 

Appeal  from  an  order  denying 
motion  to  intervene  and  serve  a 
supplemental  answer. 

This  was  an  action  assailing  the 
will  of  John  H.  McCunn  as  invalid 
and  for  apartition of  his  real  estate. 
The  City  Fire  Insurance  Company 
had  a  mortgage  upon  some  of  the 
property  in  question  and  was 
made  a  party  to  this  action,  and 
appeared,  but  served  no  answer. 
Before  the  determination  of  this 
action  the  fire  insurance  company 
foreclosed  its  mortgage  and  ob- 
tained a  judgment  of  deficiency 
against  the  executors  of  McCunn. 
This  judgment  was  assigned  to  one 
H.,  who  subsequently  moved  for 
leave  to  file  a  supplemental  an- 
swer. This  motion  was  denied, 
and  H.  appealed. 

L.  Sanders,  for  applt. 

C.  Fine,  for  respt. 

Held,  That  the  only  remedy  of 
H.,  if  the  personal  property  was  in- 
sufficient to  pay  his  judgment,  was 
by  a  proceeding  against  the  real 
estate  under  the  statute  in  such 
case  made  and  provided,  63  N.  Y., 
438,  and  he  was  not  entitled  to 
intervene  in  this  action  and  serve 
an  answer. 

Order  affirmed. 

Opinion  by  Brady ^  J.,;  Davis, 
P.  /.,  and  Daniels^  J,,  concur. 


EXAMINATION   OP  PARTY 
BEFORE  TRIAL. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

William  J.  Hutchinson,  respt, 
v.  Frederick  N.  Lawrence,  Presi- 
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dent  of  the  New  York  Stock  Ex- 
chauge,  applL 

Decided  March  30,  1883. 

When  a  plaintiff  has  received  credible  in- 
formation and  formed  a  belief  as  to  the 
general  character  of  the  facts  on  which  his 
cause  of  action  rests,  but  is  not  able,  with- 
out more  definite  information,  to  set  them 
out  in  his  complaint  with  the  particularity 
required  to  sustain  his  action,  and  the  only 
source  from  which  he  can  acquire  the 
necessary  information  is  the  defendant,  he 
is  entitled  to  an  order  requiring  the  defend- 
ant to  be  examined  before  trial. 

The  possibility  that  an  effort  may  be  made  to 
extend  the  examination  beyond  the  proper 
limits  will  not  warrant  the  denial  of  such 
an  order. 

Appeal  from  an  order  denying  a 
raotion  to  vacate  an  order  requir- 
ing the  defendant  to  be  examined 
as  a  witness  before  trial. 

The  examination  provided  for 
by  the  order  was  to  afford  the 
phintiflf  an  opportunity  to  dis- 
cover facts  claimed  by  him  to  be 
necessary  to  enable  him  to  frame 
his  complaint  in  the  action.  It 
appeared  by  the  affidavits  used  on 
the  motion  that  the  plaintiff  had 
been  expelled  from  the  Stock  Ex- 
change, of  which  body  he  had 
previously  been  a  member,  by 
proceedings  which  he  claimed  to 
have  been  unlawfnl,  but  precisely 
what  those  proceedings  were  he 
stated  that  he  was  unable  to  set 
forth,  inasmuch  as  he  was  not 
present  when  they  took  place,  but 
that  he  had  received  credible  in- 
formation and  formed  a  belief  as  to 
their  general  character,  but  was 
not  able,  without  more  particular 
information  upon  the  subject,  to 
set  forth  in  his  complaint  precisely 
what  was  done  at  the  meeting  of 
the  Governing  Committee  of  the 


Stock  Exchange  at  which  he  was 
expelled.  It  appeared  that  the 
defendant  was  a  party  to  the  pro- 
ceedings and  could  furnish  the  de- 
sired information. 

James  C.  Carter,  for  applt. 

Joseph  H.  Choate,  for  respt. 

Held^  That  such  an  examination 
may  be  had  under  §  872  of  the 
Code  is  settled  by  the  case  of 
Glenny  v,  Stedwell,  64  N.  Y.,  120. 

That  since  the  certainty  in  the 
allegations  which  would  be  re- 
quired to  be  made  for  the  purpose 
of  sustaining  the  action,  if  that 
can  be  done  J^t  all,  can,  under  the 
circumstances,  be  attained  in  no 
other  manner,  and,  as  the  law  has 
provided  the  plaintiflf  with  this 
mode  of  ascertaining  the  facts,  the 
defendant  should  submit  to  the  ex- 
amination ordered. 

That  the  possibility  that  an  ef- 
fort will  be  made  to  extend  the 
examination  beyond  what  may  be 
necessary  to  obtain  a  knowledge 
of  the  facts  required  to  be  known 
to  present  the  plaintiffs  case  will 
not  justify  a  denial  of  the  remedy, 
for  the  officer  before  whom  the 
examination  would  take  place  has 
authority  to  limit  it  and  prevent 
the  authority  of  the  law  from  being 
abused. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  Davis^ 
P.  •/.,  concurs. 


PLEADING.    SUPPLEMENTAL 
COMPLAINT. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Albert  Holley,   respt.j   v.  Leo- 
pold Graf,  applL 
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Decided  March  30,  1883. 

The  plaintilt  will  not  be  allowed  to  include 
by  supplemental  complaint  in  an  action  for 
goods  sold  and  delivered  the  prices  of 
goods  the  credit  for  which  had  not  expired 
when  the  action  was  commenced. 

Appeal  from  an  order  permit- 
ting the  service  of  a  supplemental 
complaint. 

This  action  was  commenced  in 
November,  1882,  to  recover  the 
price  of  goods  sold  and  delivered 
by  plaintiff  to  defendant.  As  to 
parts  of  the  cause  of  action  the  de- 
fence was  that  the  goods  were  sold 
upon  credits  which  had  not  expir- 
ed at  the  time  when  the  action  was 
commenced.  The  order  providing 
for  the  service  of  the  supplemental 
complaint  allowed  the  averments 
to  be  made  that  the  credit  for  two 
sums  expired  on  December  6th, 
1882,  and  on  January  13th,  1883, 
respectively,  the  object  being  to 
include  these  items  within  the 
issues  to  be  tried  and  to  permit 
plaintiff  to  recover  for  them  in 
that  action. 

Thomas  Darlington^  for  applt. 

Abram  Kling^  for  respt. 

Held,  That  to  entitle  a  plaintiff 
to  recover  the  amount  sued  upon 
he  must  have  the  right  to  require 
payment  of  it  at  the  time  when 
liis  action  may  be  commenced,  for 
prior  to  that  event  the  cause  of 
action  has  not  accrued,  and  its  re- 
covery by  means  of  legal  proceed- 
ings cannot  be  insisted  on.  That 
§  544  of  the  Code  of  Civil  Proced- 
ure, under  the  authority  of  which 
supplemental  proceedings  are  per- 
mitted, has  created  no  exception 
to  this  general  rule.  It  has  merely 
allowed  a  supplemental  pleading 


for  the  purpose  of  alleging  facts 
occurring  after  the  former  plead- 
ing of  the  party,  or  of  which  he 
was  ignorant  when  it  was  made, 
and  these  facts  must  relate  to  the 
cause  of  action  upon  which  the 
suit  has  been  brought,  and  be  per- 
tinent to  the  rights  or  liabilities  of 
the  parties  connected  with  that 
cause  of  action.  2  Hun,  643 ;  12 
How.,  39. 

That  the  allegations  allowed  to 
be  made  by  the  supplemental  com- 
plaint presented  other  causes  of 
action  than  those  upon  which  the 
right  to  recover  had  matured  when 
the  suit  had  commenced,  and  the 
service  of  the  supplemental  plead- 
ing should  not  have  been  allowed. 

Corbin  v.  Knight,  5  Hun,  197, 
and  Finck  v.  Roarke,  20  Hun, 
264,  distinguished. 

Order  reversed. 

Opinion  by  Daniels,  J. ;  Davis, 
P.  J,,  and  Brady,  J,,  concur. 


MORTGAGE. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Bridget  Roach,  r^5j9<.,  v.  Johanna 
Ahem  et  al.,  appUs, 

Decided  March  20,  1883. 

A  mortgage  upon  real  property,  to  secure  an 
annuity  given  to  a  widow  in  lieu  of  dower, 
in  the  form  ordinarily  employed  to  impose 
the  security  upon  the  fee  of  the  property, 
except  that  the  word  ** heirs**  is  omitted 
from  the  habendum  clause,  and  that  it  is 
provided  that,  in  case  of  the  non-payment 
of  the  annuity,  the  widow  shall  have  the 
right  to  commence  an  action,  and  in  it  to 
obtain  the  appointment  of  a  receiver  to 
collect  the  rents  and  profits  of  the  property 
and  apply  them  to  the  payment  of  the 
money  due,  and  that  it  is  also  provided 
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that,  upon  the  decease  of  the  widow,  the 
mortgage  shall  cease  to  he  a  lien  or  incum- 
brance apon  the  property,  is  a  lien  upon  the 
land  itself,  and  not  a  lien  upon  the  rents 
and  profits  only. 
Under  such  an  instrument  the  right  accrues 
to  the  widow,  on  a  failure  to  pay  her  an- 
nuity, to  sell  the  property  for  such  a  sum 
as  would  include  the  value  of  her  annuity 
during  the  probable  period  of  her  life. 

Appeal  from  a  judgment  recov- 
ered on  trial  at  Special  Term. 

In  consideration  of  the  release 
by  plaintiff  of  all  dower  in  the 
lands  of  her  husband,  deceased, 
and  of  all  share,  &c.,  in  his  per- 
sonal' estate,  G.,  plaintiff's  son, 
agreed  to  pay  her  an  annuity  of 
$1,600.  To  secure  this  annuity,  G. 
executed  a  mortgage  upon  certain 
real  property  in  the  form  ordinarily 
employed  for  the  purpose  of  im- 
posing the  security  upon  the  fee 
of  the  property,  except  that  the 
word  ''heirs"  was  omitted  from 
the  habendum  clause,  and  that  it 
was  provided  that,  in  c^se  of  the 
non-payment  of  the  annuity,  plain- 
tiff should  have  the  right  to  com- 
mence an  action,  and  in  it  to 
obtain  the  appointment  of  a  re- 
ceiver of  the  premises  to  collect 
and  receive  the  rents  and  profits 
and  apply  them  to  the  payment 
of  the  moneys  due  upon  the  bond, 
and  that  it  was  also  provided  that, 
upon  the  decease  of  plaintiff,  the 
mortgage  should  cease  to  be  a  lien 
or  incumbrance  upon  the  property, 
and  that  the  charge  should  be  ab- 
solutely determined  and  annulled 
in  that  event.  G.  died,  and  after 
his  death  plaintiff's  annuity  was 
not  paid,  and  she  thereupon 
brought  this  action  to  foreclose 
the  mortgage  and  sell  the  prop- 


erty. Defendants  claimed  that 
the  omission  of  the  word  *' heirs" 
from  the  habendum  clause  of  the 
mortgage,  and  the  provisions  for 
the  appointment  of  a  receiver  of 
the  rents,  &c.,  in  case  of  non-pay- 
ment of  the  annuity,  and  for  the 
cessation  of  the  lien  upon  the 
death  of  the  plaintiff,  showed  that 
the  lien  of  the  mortgage  was  not 
intended  to  extend  beyond  the 
rents  and  profits  of  the  land  de- 
scribed in  it. 

A.  Walker  Otis,  for  applts. 

Oeo,  Wingate^  for  respt. 

Held,  That  since  the  language 
made  use  of  in  the  conveying 
clause  of  the  mortgage  was  that 
ordinarily  employed  for  the  pur- 
pose of  imposing  the  security  upon 
the  property  described  in  it,  and 
was  adopted  and  well  selected  to 
carry  out  such  a  design,  the  effect 
of  limiting  the  lien  of  the  mortgage 
to  the  rents  and  profits  only  could 
not  be  given  to  the  provisions  for 
the  appointment  of  a  receiver  and 
for  the  annulling  of  the  lien  on  the 
death  of  the  mortgagee. 

That  the  fact  that  the  term 
''heirs"  was  omitted  from  the 
habendum  clause  did  not  restrict 
the  legal  effect  of  the  instrument. 
2R.  S.,  6th  ed.,  1130,  §1. 

That  uj)on  the  failure  to  pay  her 
annuity  the  rightaccrued  to  plain- 
tiff to  sell  the  property  for  such  a 
sum  of  money  as  would  include 
the  value  of  her  annuity  during 
the  probable  period  of  her  life.  65 
N.  Y.,  692. 

Judgment  affirmed. 

Opinion  by  Daniels,  J,;  Brady, 
•/.,  concurs. 
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LEGACY. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

In  re  petition  of  Edward  J. 
Muller  et  al. 

Decided  March  30,  1883. 

When  a  legacy  is  given  to  the  children  of  a 
certain  man,  but  is  directed  to  be  invested 
and  the  interest  of  it  paid  to  the  father  dur- 
ing his  lifetime,  the  court  has  the  power, 
where  the  emergency  is  great,  of  diverting 
the  fund  from  the  purpose  to  which  it  has 
been  directly  devoted,  and  of  ordering  the 
principal,  or  a  portion  of  it,  to  be  paid  to 
the  father,  but  it  Is  required  to  proceed  with 
very  great  caution,  and  is  never  permitted 
to  do  so  unless  a  case  of  extreme  urgency 
is  established  by  the  papers. 

Such  a  case  is  established  when  it  appears, 
without  contradiction,  that  the  father  has 
not  the  means  to  sustain  his  children  ;  that 
he  and  his  wife  are  disabled  from  working 
by  illness ;  that  for  some  time  past  he  has 
been  living  upon  the  charitable  assistance 
of  his  friends,  and  upon  his  credit,  which 
is  exhausted  ;  that  he  owes  a  large  sum  of 
money  for  maintenance  furnished  to  him- 
self and  family,  and  has  no  other  property 
except  the  legacy. 

Appeal  from  an  order  denying 
application  made  for  the  payment 
of  a  portion  of  the  principal  of  a 
legacy  given  to  the  children  of  the 
petitioner,  but  directed  to  be  in- 
vested and  the  interest  paid  to  the 
petitioner  during  his  life  by  the 
will  of  Anna  Muller. 

The  application  was  made  by  the 
father  for  himself  and  as  next 
friend  of  his  children,  upon  the 
ground  that  for  a  year  past  he  had 
been  unable  to  provide  for  himself 
and  family  by  reason  of  having 
suffered  from  malarial  fever  from 
September,  1881,  down  to  the  time 
of  signing  the  petition,  and  there- 
by having  been  rendered  incapable 


of  exercising  his  trade  of  a  house 
painter;  that  his  wife  had  been 
similarly  affected  and  had  been 
sick  and  unable  to  provide  for  the 
family  for  the  last  seven  months ; 
that  his  children  had  been  suffer- 
ing with  the  same  complaint  from 
two  to  between  five  and  seven 
months  at  a  time  during  the  year 
last  past ;  that  the  whole  family 
had  been  supported  from  time  to 
time  by  the  charity  of  friends  and 
upon  the  credit  of  petitioner ;  that 
he  had  once  been  dispossessed  for 
the  non-payment  of  rent ;  that  he 
was  unable  to  pay  his  rent  then 
due  ;  that  his  credit  was  exhaust- 
ed ;  that  with  the  exception  of  this 
legacy  neither  he  nor  his  children 
had  any  property  of  any  kind, 
with  the  exception  of  a  few  house- 
hold goods  and  some  wearing  ap- 
parel ;  that  he  owed  about  five 
hundred  dollars  exclusive  of  doc- 
tors' bills,  and  that  his  wife  and 
children  are  destitute  of  all  means 
of  support  unless  the  legacy  was 
apportioned  and  divided. 

The  executors  did  not  deny  the 
facts  alleged  by  the  petitioner,  but 
simply  answered  that  they  had 
paid  him  the  interest  on  the  legacy 
whenever  the  estate  had  yielded 
any. 

Daniel  T.  Robertson^  for  applt. 

Oeorge  T,  Teaman^  for  execu- 
tors, respts. 

Held^  That  the  court  has  the 
power,  where  the  emergency  may 
be  great,  to  divert  a  fund  of 
this  nature  from  the  purpose  to 
which  the  testatrix  has  expressly 
devoted  it,  but  it  is  required  to 
proceed  with  very  great  caution, 
and  is  never  permitted  to  do  so 
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unless  a  case  of  extreme  urgency 
is  established  by  the  papers.  4 
Johns.  Ch.,  100 ;  2  Barb.  Ch.,  376. 
That  such  a  case  is  made  out  by 
the  petition  and  is  entirely  uncon- 
tradicted. 

Ordered  that  petitioner  be  paid 
$50  per  month  out  of  the  legacy 
until  the  fund  should  be  exhaust- 
ed, with  liberty  to  the  executors 
to  apply  for  a  modification  of  the 
order  if  before  that  time  he  should 
become  able  to  support  his  family. 

Opinion  by  Brady ^  J. ;  DaviSy 
P.  J.y  concurs;  Daniels^  /.,  dis- 
sents on  the  ground  that  the  peti- 
tion and  aflSdavits  were  too  gen- 
eral in  their  character,  and  did  not 
show  that  the  emergency  was  great 
enough  to  warrant  the  order. 


EVIDENCE.     STATUTE  OF 
FRAUDS. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Mary  G.Lathrop,  admrx.,  respt^ 
V.  Charles  H.  Hopkins,  appU. 

Decided  April,  1883. 

The  interest  which  will  exclude  a  witness 
under  §  829  of  the  Code  is  a  fixed  and  cer- 
tain interest  in  the  event  of  the  suit. 

Where  a  letter  was  inclosed  with  others  papers 
which  were  admitted  to  have  been  received 
the  presumption  of  the  receipt  of  the  letter 
is  hardly  authorized. 

Where  defendant  personally  assumed  the  pay- 
ment for  certain  services  and  credit  was 
given  solely  to  him,  the  fact  that  the  Gov- 
ernment was  to  have  the  benefit  of  the  ser- 
vices does  not  relieve  defendant. 

Appeal  from  judgment  on  ver- 
dict at  circuit  and  from  an  order 
denying  motion  for  new  trial  on 
the  minntes. 


Plaintiff  sues  for  value  of  ser- 
vices performed  by  her  intestate, 
as  builder  and  architect,  in  altering 
certain  buildings  into  U.  S.  Gov- 
ernment oflBces.  Defence  denies 
defendant's  liability,  and  avers 
that  the  work  was  done  for  the 
Government  and  not  for  defendant. 
An  exception  was  taken,  under 
§  829  of  the  Code,  to  the  admission 
of  a  son  of  the  intestate  as  a  wit- 
ness in  plaintiff's  behalf.  The 
intestate,  shortly  before  his  death, 
assigned  all  his  property,  including 
the  claim  in  suit,  for  the  benefit  of 
creditors.  Plaintiff  was  allowed 
to  put  in  evidence  a  copy  of  a 
letter  purporting  to  have  been 
written  to  defendant  by  intestate's 
direction.  The  original  letter  was 
put  into  a  package,  with  copies  of 
plans,  &c.,  which  latter  papers 
defendant  admitted  having  re- 
ceived. Defendant  gave  his  parol 
promise  to  intestate,  when  ordering 
the  work,  that  he  would  be  respon- 
sible for  the  pay. 

P.  C.  De  AngeliSy  for  applt. 

Josiah  Perry ^  for  respt. 

Held^  That  the  exception  to  the 
son's  testimony  was  not  well  taken. 
The  interest  which  will  exclude 
under  the  Code  is  a  fixed  and  cer- 
tain interest  in  the  event  of  the 
particular  suit.  Here  there  is,  at 
most,  a  contingent  interest. 

Le  Clare  v.  Stewart,  8  Hun,  121, 
distinguished. 

The  proof  as  to  the  letter  is  very 
slight,  and  hardly  authorizes  the 
presumption  of  its  receipt ;  but  its 
admission,  even  if  erroneous,  did 
no  harm. 

The  jury  have  found  that  de- 
fendant bound  himself  individual- 
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ly,  and  we  ihink  the  promise  was 
an  original,  not  a  collateral  one, 
and  tlie  jury  were  warranted  in 
saying  that  the  services  were  ren- 
dered solely  on  defendant's  credit. 
The  mere  circumstance  that  the 
Government  was  to  have  the  benefit 
of  the  services  does  not  relieve  de- 
fendant from  the  liability  assumed 
by  him.  15  Johns.,  282;  17  id., 
114;  43  Barb.,  197;  1  Duer,  206; 
15  Hun,  178,  and  cases  there  cited  ; 
S.  C,  affirmed,  80  N.  Y.,  269. 

Judgment  and  order  affirmed. 

Opinion  by  Smithy  P.  /./  Har 
din  and  BarJcer^  JJ.^  concur. 


INDICTMENT.     PRACTICE. 
EVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

The  People,  respts.^  v.   Joseph 
Callahan,  impld.,  applt 

Decided  April,  1883. 

Where  each  of  two  counts  in  an  indictment 
refers  to  the  same  transaction,  but  one 
charges  forcible  and  violent  taking  of  prop- 
erty, and  the  other  charges  that  the  prop- 
erty was  stolen,  so  that  the  act  was  robbery 
or  larceny,  according  to  whether  it  was 
done  with  or  without  violence,  Held,  That 
the  Indictment  was  not  demurrable  on 
the  ground  that  it  charged  two  different 
crimes. 

Where  a  demurrer  to  an  indictment,  found  in 
the  Court  of  Oyer  and  Terminer,  is  over- 
ruled, and  the  case  is  sent  for  trial  to  the 
Court  of  Sessions,  an  appeal  from  the 
judgment  of  the  latter  court  brings  up  the 
judgment  on  the  demurrer  for  review. 

A  witness'  former  testimony  as  taken  down  | 
by  the  magistrate  is  admissible   on  cross- 
examination. 

Appeal  from  judgment  of  Court 
of  Sessions  entered  upon  convic- 
tion of  defendant  of  larceny. 


The  indictment  was  found  and 
presented  m  the  Court  of  Oyerand 
Terminer,  where  defendant  was  ar- 
raigned ;  he  demurred   to  the  in- 
dictment, the  demurrer  was  over- 
ruled, and   on   being  required  to 
plead  further  he  pleaded  not  guilty, 
and  the  case  was  then  sent  to  the 
Court  of  Sessions  for  trial.     Each 
count  of  the  indictment  charged 
defendant  with  having  feloniously 
taken  and  carried  away  from  the 
person  of  William   Hamilton  cer- 
tain  personal  property  of  the  lat- 
ter, therein  particularly  described, 
at   Dunkirk,   Oct.  22,  1881.     The 
first  count  charged  the  taking  and 
carrying  away   to   have  been  by 
violence  to  Hamilton's  person  and 
against  his  will ;  the  second  count 
charged   that    the    property    was 
stolen  from   him.     On  the  cross- 
examination  of  Hamilton  as  a  wit- 
ness for  the  prosecution,  defend- 
ant's counsel  offered  to  prove  the 
witness'  signature  to  his  testimony 
given  before  a  justice,  for  the  pur- 
pose of  calling  his  attention  to  cer- 
tain portions  of  that  evidence  as  it 
was  signed  by  him,  and  inquiring 
whether  he  so   swore.     The  court 
held  that  it  was  immaterial  and  ex- 
cluded it. 

Defendant's  counsel  was  after- 
ward permitted  to  refer  to  minutes 
of  the  examination  taken  by  coun- 
sel who  appeared  on  that  occasion 
for  defendant,  and  from  them  to 
cross-examine  complainant. 

Walter  W,  Holt,  for  applt. 

Chester  B,  Bradley^  Dist.-Atty, 
for  respt. 

Held^  That  this  appeal  brings 
up  the  decision  of  the  Oyer  and 
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Terminer  on  the  demurrer.  Code 
§§517,485. 

It  is  to  be  inferred  that  the  two 
counts  referred  to  one  transaction, 
which  was  robbery  or  larceny  ac- 
cording to  whether  it  was  done 
with  or  without  violence  to  the 
person.  The  demurrer  was  prop- 
erly overruled. 

The  trial  court  erred  in  holding 
that  the  paper  was  immaterial.  It 
was  the  best  evidence  of  what  the 
witness  swore  to  on  the  examina- 
tion, and  in  strictness  ought  to 
have  been  produced  and  put  in 
evidence  before  he  was  examined 
on  that  subject.  8  Wend.,  595  ; 
2Brod.  &  Bing.,  288;  24  N.  Y., 
301. 

The  error  was  not  cured,  for  it 
cannot  be  said  that  the  jury  would 
not  have  given  more  credence  to 
the  examination  taken  down  by 
the  magistrate  than  to  the  minutes 
kept  by  defendant's  counsel. 

Judgment  and  conviction  revers- 
ed and  case  remitted  to  Court  of 
Sessions  for  new  trial. 

Opinion  by  Smith,  P.  J.;  Har- 
din and  Barker^.  JJ,^  concur. 


LIMITATION.    NUISANCE. 

N.  Y.  Court  of  Appeals. 

Dickinson,  applt.,  v.  The  Mayor, 
&c.,  of  N.  Y.,  respl. 

Decided  June  5,  1883. 

A  cause  of  actio d  against  the  City  of  New 
York  to  recover  damages  for  injuries  sus- 
tained by  falPing  on  ice  which  the  city  had 
failed  to  remove  from  a  crosswalk  is  one  for 
a  personal  injury,  and  must  be  brought 
within  three  years  from  the  time  the  injury 
occurred. 

Section  105  of  the  Charter  of  1873  was  not  de- 
signed to  repeal  the  Statute  of  Limitations. 
Vol.  17.— No.  9. 


Mere  negligence  in  failing  to  remove  a  tem- 
porary obstruction  does  not  of  itself  con- 
stitute a  nuisance  which  will  render  a 
city  liable  for  a  wrong  where  such  obstruc- 
tion is  only  claimed  lo  have  been  carelessly 
and  negligently  caused. 

Affirming  S.  C,  16  W.  Dig.,  180. 

The  complaint  alleged  that  de- 
fendant improperly,  carelessly, 
negligently  and  unlawfully  suffer- 
ed ice  or  snow  to  be  and  remain 
upon  one  of  its  crosswalks,  by 
reason  of  which  plaintiff  sustained 
injuries  for  which  she  sought  to 
recover  damages.  It  appeared  that 
the  snow  and  ice  were  formed  on  the 
crosswalk  from  causes  over  which 
defendant  had  no  control.  The  an- 
swer set  up  the  Statute  of  Limita- 
tions,averring  that  more  than  three 
years  had  elapsed  since  the  cause 
of  action  accrued.  Plaintiff  de- 
murred, and  the  demurrer  was 
sustained  at  the  Special  Term,  but 
reversed  by  the  General  Term. 

Clifford  A.  H.  Bartlett,  for 
applt. 

D.  •/".  Dean^  for  respt. 

Held^  That  the  cause  of  action 
alleged  in  the  complaint  is  for  a 
personal  injury  ;  that  it  arose  upon 
the  principles  of  the  common  law, 
and  was  perfect  and  complete  when 
the  injury  occurred,  and  hence  the 
judgment  sustaining  the  demurrer^ 
was  properly  reversed,  the  action 
being  one  of  those  that  are  not 
maintainable  unless  brought  within 
three  years. 

It  was  claimed  that  the  right  of 
action  did  not  accrue  until  a  de- 
mand was  made,  as  required  by 
Section  105  of  the  Charter. 

Held^  Untenable ;  that  the  in- 
tent and  purpose  of  said  section 
was  mainly  to  enable  the  Comp- 
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troller  to  settle  claims  against  the 
city.  It  was  not  designed  to  re- 
peal the  Statute  of  Limitations  as 
to  the  city.     28  Hun,  642. 

Fisher  v.  Mayor,  &c.,  67  N.  Y., 
76,  distinguished. 

A  distinction  exists  between  an 
action  for  a  wrong  and  an  action 
for  negligence.  73  N.  Y.,  204 ;  51 
id.,  228;  81  id.,  56;  44  id.,  431; 
29  id.,  507;  18  id.,  82. 

Mere  negligence  in  failing  to 
remove  a  temporary  obstruction 
does  not  of  itself  constitute  a 
nuisance  which  will  render  a  city 
liable  for  a  wrong  where  such  ob- 
struction is  only  claimed  to  have 
been  carelessly  and  negligently 
caused. 

Judgment  of  Genei^al  Term,  re- 
versing judgment  sustaining  de- 
murrer, affirmed. 

Opinion  by  Miller^  J.  All  con- 
cur. 


LIFE    INSURANCE. 
DENCE. 


EVI- 


N.  Y.  Court  of  Appeals. 

Grattan,  admrx.,  respt^  v.  The 
Metropolitan  Life  Ins.  Co.,  applt 

Decided  April  24,  1883. 

An  answer  to  an  inquiry  in  an  application  in 
regard  to  the  health  of  a  third  person  is  to 
be  understood  in  its  general  and  ordinary 
and  not  in  a  strict  and  rigid  sense.  An  an- 
swer that  such  person  is  in  good  health 
means  that  he  has  indicated  in  his  action 
and  appearance  no  symptoms  or  traces  of 
disease,  and,  to  the  observation  of  an  ordi- 
nary friend  or  relative,  is,  in  truth,  well, 
and  warrants  nothing  more. 

The  Court,  after  referring  to  the  answer  as  a 
misrepresentation,  if  false,  charged  tliat  the 
applicant  was  bound,  at  his  peril,  to  know 
the  truth  of  every  statement  he  made,  and 
that  if  any  statement  was  untrue  it  vitiated 


the  policy  under  the  warranty,  and  then 
added  the  explanation  that  if,  from  all 
appearances  of  the  third  party,  he  was  in 
good  health,  and  there  was  nothing  to  indi- 
cate to  any  person  that  he  was  not,  then 
the  warranty  was  not  broken,  although  the 
germs  of  a  lurking  disease  might  oxist. 
Held,  That  the  explanation  cured  any  con- 
fusion is  the  cliarge  as  to  the  distinction 
between  a  representaiiou  and  warranty, 
and  that  tlie  meaning  to  be  attached  to  the 
word  warranty  was  correctly  slated. 

A  certiticate  by  the  applicant  attached  to  the 
examiners'  report,  stating  that  he  had  given 
true  anifwers  to  all  questions,  and  that  they 
agreed  with  those  appearing  in  the  report, 
can  only  be  explained  by  proof  that  the  an- 
swers were  not  written  when  the  certiticate 
was  signed,  or,  at  least,  were  not  shown  to 
the  applicant  when  he  signed  it. 

The  introduction  in  evidence  of  part  of  a  let- 
ter renders  admissible  so  much  of  the  re- 
mainder as  tends  to  explain  or  qualify  what 
has  been  received,  and  that  is  to  be  deemed  a 
qualification  which  rebuts  or  destroys  the 
inference  to  be  derived  from  or  the  use  to 
be  made  of  the  portion  received. 

An  opinion  formed  by  a  physician  from  the 
general  appearance  of  a  patient  who  comes 
to  him  for  examination  is  inadmissible  un- 
der §  884  of  the  Code. 

The  application  warranted  the  occupation  ef 
insured  as  a  **8oda  water  dealer,"  when, 
in  fact,  he  was  a  "peddler  "of  that  arti- 
cle. It  was  proved  that  he  stated  the 
actual  facts  to  the  agent,  who  used  the  word 
"dealer  "  as  the  proper  one.  Held,  That  if 
there  were  any  material  difference  between 
the  words  it  was  cufed  by  the  proof. 

Atfirming  S.  C,  16  W.  Dig..  50. 

This  was  an  action  upon  a  policy 
of  insurance  issued  by  defendant 
upon  the  life  of  G.,  plaintiff's 
intestate.  It  was  claimed  by  de- 
fendant that  there  was  a  breach 
of  warranty  by  G.  as  to  the  health 
of  his  brother  T.,  G.  having  stated 
in  his  application  that  T.'s  health 
was  good.  There  was  evidence 
that  T.  was,  in  fact,  ill,  and  was 
emaciated,  weak,  and  had  a  con- 
sumptive cough.     His  employers 
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80  testified,  and  that  they  sent  him 
to  their  own  physician  to  be  exam- 
ined, and,  upon  his  report,  he  left 
their  employ,  as  unable  longer  to 
endure  the  labor  required.  Other 
witnesses  testified  that  T.,  during 
the  same  period,  appeared  to  be 
in  good  health ;  that  he  looked 
likea  healthy  man,  and  gave  no 
indications  to  the  contrary.  The 
controversy,  therefore,  was  as  to 
the  meaning  of  the  words  good 
health,  as  used  in  the  application, 
defendant  contending  that  it  meant 
good  in  fact,  and,  as  so  under- 
stood, there  was  no  dispute  as  to 
the  facts. 

William  H.  Arnoux^  for  applt. 

James  Lansing^  for  respt. 

Held,  Untenable ;  that  the  in- 
quiry being  in  regard  to  the  health 
of  a  third  person,  it  and  its  answer 
mnst  necessarily  be  understood  in 
a  general  and  ordinary  and  not  a 
strict  and  rigid  sense. 

One  who  is  not  a  doctor,  in 
speaking  of  the  health  of  a  third 
person,  necessarily  gives  an  opin- 
ion founded  on  observed  facts.  He 
means,  and  is  understood  to  mean, 
that  the  individual  inquired  about 
has  indicated  in  his  action  and  ap- 
pearance no  symptoms  or  traces  of 
disease,  and,  to  the  observation  of 
an  ordinary  friend  or  relative,  is, 
in  truth,  well.  He  cannot  usual- 
ly mean  anything  else,  and  the 
insurer  naturally  and  necessarily 
mnst  so  understand  question  and 
answer,  and,  considered  as  a  war- 
ranty, the  answer  warrants  what 
it  means  and  nothing  more,  70 
N.  Y.,  76;  20  id.,  293,  and  that, 
therefore,  the  question  as  to  breach 


of  warranty  was  one  of  fact  for  the 
jury. 

Some  portions  of  the  charge  re- 
ferred to  the  answer  of  the  ap- 
plicant as  to  the  health  of  his 
brother  as  a  representation,  and 
of  its  falsity,  if  false,  as  a  mis- 
representation. The  Court  charged 
at  defendant's  request  that  the  ap- 
plicant "was  bound,  at  his  own 
peril,  to  know  the  truth  of  every 
statement  that  he  made,  and, 
whether  intentionally  or  other-, 
wise,  if,  in  fact,  any  statement  that 
he  made  was  not  true  under  the 
warranty,  it  vitiated  the  policy." 
It  added,  by  way  of  explanation, 
''that  if,  from  all  the  appearances 
of  the  brother,  he  was  in  good 
health;  in  fact,  in  good  health;  so 
that  everybody  would  so  pronounce 
him  ;  and  there  was  nothing  to 
indicate  to  any  person  that  he  was 
not  in  good  health,"  then  the  war- 
ranty was  not  broken,  although, 
in  fact,  the  germs  of  a  lurking 
and  hidden  disease  might  exist. 
It  was  claimed  that  the  charge 
confused  the  distinction  between 
a  representation  and  a  warranty, 
and  substituted  the  honest  belief 
of  the  applicant  in  place  of  the 
actual  fact. 

Held^  Untenable  ;  that  any  diffi- 
culty as  to  the  difference  between 
representation  and  warranty  was 
removed  by  the  explanation  in  the 
charge,  and  the  meaning  to  be 
attached  to  the  word  warranty  was 
correctly  and  definitely  stated. 

It  was  conceded  that  a  sister  of 
the  applicant  had,  to  his  knowl- 
edge, died  of  consumption  before 
he  applied  for  the  insurance.  In 
his  answer  to  a  question  In  the 
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application  for  insurance  as  to 
what  disease  his  sister  died  of,  he 
professed  ignorance.  The  answers 
to  the  questions  in  the  application 
were  written  in  by  defendant's 
medical  examiner.  The  applica- 
tion was  signed  by  the  applicant, 
and  it  declares  and  warrants  that 
his  answers  to  the  questions  therein 
contained,  "and  to  those  in  the 
examiner's  report  herewith,  are 
fair  and  true."  The  examiner's 
report  contained  the  falsehood. 
Appended  to  it  is  tiie  certificate 
of  the  insured,  signed  by  him : 
'*I  hereby  declare  that  I  have 
given  true  answers  to  all  questions 
put  to  me  by  a  medical  examiner ; 
that  they  agree  exactly  with  the 
foregoing,  and  that  I  am  the  per- 
son described  in  the  accompanying 
application,  and  whose  name  is 
appended  to  declaration  and  war- 
rant herewith." 

Held^  That  no  proof  can  explain 
and  answer  the  applicant's  certifi- 
cate which  falls-  short  of  showing 
either  that  the  answer  was  not 
written  when  the  certificate  was 
signed,  or,  at  least,  was  not  shown 
to  the  insured  when  he  made  such 
signature.  The  insured  must  show 
a  state  of  facts  indicating  honesty 
and  truthfulness  on  his  part,  and 
leaving  the  burden  of  having 
declared  an  untruth  solely  upon 
defendant's  agent. 

Defendant  introduced  in  evi- 
dence a  letter  from  the  insured  in 
answer  to  its  assertion  of  fraud,  its 
tender  back  of  the  premium  paid, 
and  a  demand  that  the  policy  be 
canceled.  It  read  so  much  of  the 
letter  as  admitted  that  the  ap- 
plicant knew  that  his  sister  died 


of  consumption.  PlaintiflF  read  the 
rest  of  the  letter  under  objection 
and  exception.  It  appeared  that 
the  letter  was  written  to  contradict 
the  charge  of  a  false  representa- 
tion as  to  the  cause  of  the  sister's 
death,  and  substantially  asserted 
entire  ignorance  of  the  answer 
written,  and  that  the  one  given 
was  truthful. 

Held^  That  the  introduction  in 
evidence  of  a  part  of  the  letter 
rendered  admissible  so  much  of 
the  remainder  as  tended  to  explain 
or  qualify  what  had  been  received, 
and  that  is  to  be  deemed  a  qualifi- 
cation which  rebuts  and  destroys 
the  inference  to  be  derived  from 
or  the  use  to  be  made  of  the  por- 
tion put  in  evidence.  25  N.  Y., 
170 ;  6  Duer,  126-7  ;  73  N.  Y.,  609. 
Dilleber  v.  Home  Life  Ins.  Co., 
69  N.  Y.,  257,  distinguished. 

This  letter  raised  a  question  of 
fact,  and   tended   to  explain  and 
rebut  the  inferences  flowing  from 
the  certificate  of  the  insured,  and 
to  throw  the  burden  of   the  false 
answer  upon  the  company's  agent 
alone.     78  N.  Y.,  568  ;  74  id.,  361. 
A  physician   by  whom   the  in- 
sured   was    examined,   who    had 
never  seen  him  before,  was  asked : 
*'  What  opinion    did    you    form, 
based  on  the  general  sight  of  the 
man,  before  you  made  an  examina- 
tion or  before  you  had  any  con- 
versation with  him?"  This  question 
was  excluded  as  privileged  within 
the  statute. 
I      Held,  No  error.     80  N.  Y.,  297; 
I  67  id.,  185;  77  id.,  564. 
.      One  H.  was  examined  as  a  wit- 
'  ness  by  defendant,  and   testified 
'  that  he  was  called  as  a  witness  on 
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a  former  trial,  but  did  not  say  by 
whom,  and  that  he  attended  the 
insured  in  his  last  illness.  He  was 
then  asked  if  the  insured  died  of 
consumption.  His  answer  was  ex- 
cluded. He  was  then  asked  whether 
upon  such  former  trial  he  was  not 
asked  by  plaintiflTs  counsel  if  he 
attended  the  insured  in  his  last 
illness,  and  answered  in  the  af- 
firmative, and  that  the  insured 
died  of  consumption.  This  and 
some  similar  evidence  offered  was 
excluded. 

Heldy  No  error ;  that  what  the 
witness  testified  to  on  a  former 
trial,  he  being  living  and  present 
for  examination  on  the  second 
trial,  could  only  be  proved  for 
the  purpose  of  contradicting  him 
or  refreshing  his  memory.  To  es- 
tablish a  waiver  of  the  right  to 
prevent  a  disclosure  of  facts  com- 
municated to  a  physician,  the  only 
proof  necessary  or  competent  was 
the  fact  of  the  inquiry  by  the 
plaintiff.  Plaintiff's  inquiry  on 
the  former  trial  did  not  preclude 
his  objection  on  the  latter.  It  was 
an  incident  in  the  mode  of  trial. 

Owen  V.  Cawley,  36  N.  Y.,  600, 
distinguished. 

It  was  claimed  that  the  insured 
warranted  his  occupation  to  be 
tliat  of  a  soda  water  ''dealer,' 
when,  in  fact,  he  was  a  soda-water 
''peddler."  It  was  proved  that 
the  actual  facts  were  truthfully 
stared  to  the  defendant's  agent, 
and  that  he  used  the  word  '^dealer" 
as  correctly  stating  the  truth. 

Held^  That  if  there  was  any  ma- 
terial difference  between  the  words 
"dealer"  and  "peddler"  it  was 
cured  by  the  proof. 


Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  aflBrmed. 

Opinion  by  Finch^  J,  All  con- 
cur, except  Earl^  /.,  not  voting. 


FALSE  PRETENCES.    INDICT- 
MENT.     PRACTICE. 

N.  Y.  Court  of  Appeals. 

Webster,  plff,  in  error ^  v.   The 
People,  defU,  in  error . 

Decided  May  11,  1883. 

No  exception  will  lie  to  a  refusal  to  postpone 
a  criminal  trial  on  the  ground  of  the  ab- 
sence of  witnesses. 

An  indictment  for  false  pretences  in  the  sale 
of  real  estate  did  not  in  terms  allege  that 
the  deed  was  sealed,  but  set  forth  the  deed, 
the  attesting  clause  of  which  so  stated. 
Held,  A  sufficient  averment  that  the  deed 
was  under  seal. 

The  description  in  the  deed  as  set  forth  in  the 
indictment  omitted  the  northerly  and  south- 
erly lines.  The  easterly  and  westerly  points 
were  correctly  given  and  it  was  alleged  that 
the  land  had  been  slaked  out  and  the  length 
and  breadth  were  stated  as  in  the  deed  it- 
self. Udd,  That  the  description  as  set 
forth  in  the  indictment  was  not  radically 
deficient,  notwithstanding  such  omission. 

It  was  alleged  that  the  prisoner  represented 
to  one  B.  that  he  owned  lots  north  of  a  cer- 
tain railroad  and  that  they  were  described 
in  the  deed,  and  that  B.,  believing  such  rep- 
resentations and  being  deceived  thereby, 
gave  to  prisoner  a  sum  of  money.  The  ev- 
idence showed  that  B.  was  unable  to  read 
and  that  the  prisoner  read  the  deed  to  him 
as  describing  property  Twrih  of  the  railroad 
when  the  deed  itself  read  muih,  and  B.  tes- 
tified that  he  would  not  have  paid  the 
money  if  he  had  not  believed  that  the  deed 
described  the  property  exhibited  to  him 
and  which  was  north  of  the  railroad.  Held, 
That  the  evidence  was  sufficient  to  warrant 
a  conviction. 

The   plaintiff  in   error   was  in- 
dicted and  convicted  of  false  pre- 
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tences  on  the  sale  of  certain  real 
estate. 

An  application  was  made  to 
postpone  tlie  trial  of  the  indict- 
ment on  account  of  the  absence  of 
a  witness.  There  were  circum- 
stances to  excite  suspicion  in 
the  mind  of  the  court  that  the 
application  was  not  made  in  good 
^  faith.  The  public  prosecutor 
stated  facts  which  were  not  con- 
tradicted and  which  showed  that 
there  had  been  a  long  delay.  The 
court  offered  to  take  the  testimony 
of  the  absent  witness,  but  this 
offer  was  not  acceded  to  by  the 
prisoner's  counsel.  The  applica- 
tion was  denied  and  an  exception 
taken. 

Wm,  F.  Kintzing^  for  plff.  in 
error. 

John  McKeon,  for  defts.in  error. 

Held,  That  no  exception  would 
lie  to  the  refusal  to  postpone  the 
trial.     79  N.  Y.,  546. 

A  deed  of  the  property  as  to 
which  the  false  representations 
were  claimed  to  have  been  made 
was  received  in  evidence,  which 
was  objected  to  by  the  prisoner  on 
the  ground  that  the  northerly  and 
southerly  boundary  lines  contain- 
ed in  the  deed  were  left  out  of  the 
indictment  and  that  there  was  no 
seal.  The  indictment  alleged  that 
the  instrument  was  a  deed,  but 
(lid  not  in  terms  allege  that  it  was 
sealed.  It  is  so  stated  in  the  at- 
testing clause  of  the  deed,  which 
was  set  forth  in  the  indictment. 
The  description  in  the  deed  set 
forth  in  the  indictment  shows  in- 
ferentially  that  the  northerly  and 
southerly  lines  were  fifty  feet  in 


length.  The  easterly  and  westerly 
points  were  correctly  given.  The 
indictment  stated  that  the  land 
had  been  staked  out  and  the  length 
and  breadth  were  given  as  stated 
in  the  deed  itself. 

Held^  That  there  was  a  suflScient 
averment  that  the  deed  was  under 
seal.  Such  a  conveyance  imports 
a  seal  and  it  may  be  assumed  that 
the  deed  set  out  in  the  indictment 
contained  all  that  was  required  to 
constitute  a  valid  conveyance.  The 
description  as  set  out  in  the  in- 
dictment, notwithstanding  the 
omission  of  the  northerly  and 
southerly  boundary  lines,  was  not 
radically  deficient. 

The  indictment  alleged  as  one  of 
the  false  representations  made  by 
the  prisoner  to  B.,  the  purchaser, 
that  he  owned  certain  lots  north  of 
a  certain  railroad  and  that  a  deed 
purporting  to  be  executed  by  the 
prisoner  and  wife  was  a  deed  of 
said  lots  and  that  they  were  set 
forth  and  described  therein,  and 
thatB.,  believing  the  representa- 
tions and  that  the  instrument  was 
a  conveyance  of  said  lots  and  being 
deceived  thereby,  paid  to  the  pris- 
oner the  sum  mentioned  in  the  in- 
dictment. The  evidence  showed 
that  the  witness  was  not  able  to 
read  the  deed  and  that  the  pris- 
oner read  it  to  him  as  describ- 
ing the  property  lying  175  feet 
north  of  the  railroad,  when  the 
deed  itself  read  south,  and  the 
prosecutor  testified  that  he  would 
not  have  paid  the  money  if  he  had 
not  believed  the  deed  to  contain  a 
description  of  the  property  exhib- 
ited to  him  by  the  prisoner  as  the 
property  to  be  sold  and  which  was 
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situated  on  the  north  side  of  the 
railroad. 

Held,  That  theevideice  was  suf- 
ficient to  warrant  a  conviction. 

Where  one  or  more  pretences 
are  proved  to  be  false,  and  the 
pretences  thus  proved  to  be  false 
aresuflScient  per  se  to  constitute 
theoflfense,  the  accused  will  be  con- 
victed, notwithstanding  the  public 
prosecutor  fails  to  prove  false  the 
other  pretences  alleged.  11  Wend., 
562  ;  3  Hun,  40. 

Judgment  of  Greneral  Terra, 
aflBrming  judgment  of  conviction, 
affirmed. 

Opinion  by  Miller^  J.  All  con- 
car. 


FIRE   INSURANCE. 
N.  Y.  Court  of  Appeals. 
In  re   Hine,    applt,^  v.    Wool- 
worth,  recr.,  respt. 
Decided  June  26,  1883. 

Where  a  policy  provides  tliat  in  case  the  in- 
terest of  the  assured  shall  be  changed  in 
any  manner,  whether. by  act  of  the  assured 
or  by  operation  of  law,  the  policy  shall  be 
Toid  until  the  written  consent  of  the  com- 
pany is  obtained,  the  death  of  the  assured 
before  a  loss  occurs  creates  a  change  of  in- 
terest within  the  meaning  of  such  provision 
and  avoids  the  policy  until  such  consent  is 
obtained.  If  such  consent  cannot  be  ob- 
tained the  company  is  bound  to  repay  only 
the  unearned  premium. 

The  policy  was  issued  to  B.,  loss,  if  any, 
payable  to  H.,  as  his  mortgage  interest 
might  appear,  and  contained  a  covenant  to 
make  good  "  unto  said  insured,  his  heirs, 
executors,  administrators  and  assigns,"  any 
loss  not  exceeding  the  sum  insured.  Held, 
That  it  merely  insured  B.,  and  there  was 
no  insurance  for  the  protection  of  his  Heirs, 
etc. 

Affirming  8.  C.  16  W.  Dig.,  434. 

On  May  80,  1877,  the  H.  F.  Ins. 
Co.  issued  a  policy  to  one  B.  for 


three  years  on  his  dwelling  house, 
furniture,  etc.,  loss,  if  any,  j)ay- 
able  to  H.,  as  his  mortgage  inter- 
est might  appear.  The  policy  con- 
tained a  condition  that  if  the  premi- 
ses insured  should  be  sold  or  con- 
veyed, or  if  the  interest  of  the  as- 
sured thereih  should  be  changed 
in  any  manner,  whether  by  act  of 
the  assured  or  operation  of  law, 
the  policy  should  be  null  and 
void,  until  the  written  consent  of 
the  company  at  the  home  oflSce 
was  obtained.  On  March  2,  1878, 
B.  died  intestate,  leaving  a  widow 
and  seven  cliildren,  who  all  con- 
tinued in  possession  of  and  occu- 
pied the  dwelling  house  until 
April  17,  1878,  when  it  was  de- 
stroyed by  fire.  The  insurance 
company  failed  and  defendant  was 
appointed  receiver  of  its  assets 
January  6,  1878.  An  administra- 
tor of  the  estate  of  B.  was  ap- 
pointed, who,  with  B.'s  widow 
and  heirs  at  law,  assigned  all  their 
claims  under  the  policy  to  H.,  the 
mortgagee.  The  loss  was  adjusted 
at  $447.20.  The  policy  contained 
a  covenant  on  the  part  of  the  com- 
pany **  to  make  good  unto  the  said 
assured,  his  heirs,  executors,  ad- 
ministrators and  assigns,  all  such 
loss  or  damage  not  exceeding  in 
amount  the  sum  insured,  as  shall 
happen  by  fire,"  &c. 

John  C.  Hunt,  for  applt. 

John  Lansing,  for  respt. 

Held,  Thai  upon  the  death  of  B., 
and  the  transfer  thereby  of  the 
title  to  the  property  insured  to  his 
heirs,  there  was  such  a  change  of 
interest  as  avoided  the  policy  until 
the  consent  of  the  company  was 
obtained  ;  that  the  policy  merely 
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insured  B.,  and  there  was  no  in- 
surance for  the  protection  of  his 
heirs,  administrators  and  assigns. 

If  the  heirs  could  not  obtain  the 
consent  of  the  company  or  the 
receiver  to  the  change  of  title  then, 
under  the  policy,  this  should  be 
treated  as  a  case  where  consent 
was  refused,  and  the  company  was 
bound  to  repay  simply  the  un- 
earned premium  upon  the  policy, 
and  that  would  be  the  only  claim 
that  could  be  made  upon  the  re- 
ceiver. 58  Barb.,  325;  73  N.  Y., 
447. 

Order  of  General  Term,  affirming 
order  of  Special  Term  denying  ap- 
plication, affirmed. 

Opinion  by  Earl^  /.  All  con- 
cur,   except    Danforth^    /.,    not 


SUPPLEMENTARY  PROCEED- 
INGS.      CONTEMPT. 
RECEIVER. 

N.  Y.  Court  of  Appeals. 

Hancock,  respt,  v.  Sears,  appU. 

Decided  June  26,  1883. 

It  is  not  necessary  for  the  judgment  debtor  to 
bring  the  facts  constituting  exemption  to 
the  attention  of  the  judge  or  court  before 
applying  his  earnings  to  relieve  the  neces- 
sities of  his  family;  it  is  sufficient  if  he  jus- 
tifies its  use  when  called  on  to  transfer  the 
money  to  a  sheriff  or  receiver.  Where, 
upon  return  of  an  order  to  show  cause,  the 
debtor  shows  that  such  earnings  were  ne- 
cessary for  the  support  of  his  family  and 
were  used  for  such  purpose,  an  order  ad- 
judging him  guilty  of  contempt  is  unwar- 
ranted. 

Reversing  S.  C,  16  W.  Dig.,  532. 

Plaintiff  recovered  a  judgment 
for  $27.90  against  defendant.  He 
instituted  supplementary  proceed- 
ings   before    the   judge    of    Erie 


County  August  31,  1882.  An  or- 
der was  served  on  defendant  for- 
bidding him  *'  from  making  or 
suffering  any  transfer  or  interfer- 
ence with  his  property  not  ex- 
empt from  levy  and  sale  by  virtue 
of  an  execution  until  further  di- 
rection in  the  premises."  On  his 
examination  it  appeared  that  de- 
fendant had  no  money,  although 
he  had  received  on  September  4, 
1872,  $41.68  for  wages  earned  by 
him  as  a  telegraph  operator  in  the 
month  of  August.  These  facts  being 
reported,  the  judge  required  de- 
fendant to  show  cause  why  he 
should  not  be  adjudged  guilty  of 
contempt,  in  that  he  had  inter- 
fered with  his  property  and  had 
received  and  expended  said  money. 
On  the  return  of  this  order  de- 
fendant showed  by  affidavit  that 
he  had  a  wife  and  two  children 
dependent  upon  him  and  that  all 
his  wages  were  not  more  than  ade- 
quate for  their  support ;  that  he 
paid  $20  of  said  sum  for  rent  to 
prevent  the  expulsion  of  his 
family  from  the  house  they 
occupied,  and  the  balance  in  pur- 
chasing provisions  and  supplies 
needed  for  their  subsistence.  The 
debtor  was  adjudged  guilty  of  con- 
tempt and  fined  $35,  which  he  was 
directed  to  pay  plaintiff's  attor- 
ney, who  upon  such  payment  was 
required  to  satisfy  the  judgment. 

Joseph  P,  Carr^  for  applt. 

George  W,  Wheeler^  for  respt. 

Held,  That  this  order  was  un- 
warranted. Code  Civ.  Proc,  §2463. 
It  was  not  necessary  for  the  judg- 
ment debtor  to  bring  the  facts  con- 
stituting exemption  to  the  atten- 
tion of  the  judge  or  court  before 
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applying  his  earnings  to  relieve  the 
necessities  of  his  family;  the  intent 
of  the  statute  is  answered  by  put- 
ting upon  the  debtor  the  burden  of 
justifying  its  use  when  called  up- 
on to  ti-ansfer  the  money  to  a 
sheriff  or  a  receiver.  Code  Civ. 
Proc,  §  2447.  In  this  case  no  re- 
ceiver could  be  appointed  until, 
upon  the  examination  of  the 
debtor  or  otherwise,  property  ap- 
plicable to  payment  of  the  judg- 
ment was  discovered.  Failing  in 
that,  the  creditor  might  be  re- 
quired to  pay  costs  to  the  debtor. 
Code  Civ.  Proc,  §  2466.  If  he 
sacceeded,  the  creditor  could  have 
neither  debt  nor  costs  except  from 
such  property  as  might  come  to 
the  hands  of  the  sheriff  or  receiver. 
Code,  §  2455. 

Order  of  General  Term,  affirm- 
ing order  of  county  judge  adjudg- 
ing defendant  in  contempt,  re- 
versed, and  motion  to  punish  for 
contempt  denied. 

Opinion  by  DavfortJi,  J,  All 
concur. 


LIFE  INSURANCE. 
N.  Y.  Court  of  Appeals. 

Inre  Atiy.'Gen.  v.  The  Conti- 
nental Life  Insurance  Co.  Claim 
of  Hoyt. 

Decided  June  26,  1883. 

A  policy  of  life  insurance  provided  that  if 
after  payment  of  three  or  more  annual  pre- 
miums the  insured  should  fail  to  pay  any 
premium  when  due,  the  company  would, 
on  surrender  of  the  policy  within  thirty 
days  after  such  unpaid  premium  should  be 
due,  issue  a  paid-up  policy  for  the  propor- 
tion of  insurance  paid  for  ;  it  also  provided 
that  the  policy  should  be  void  in  case  the 
premiums  should  not  be  paid  within  thirty 
Vol.  17.— No.  9a. 


days  after  they  became  due.  No  premiums 
were  paid  after  May,  1875,  and  no  surren- 
der was  offered  and  no  paid-up  policy  asked 
for.  The  company  failed  in  1876,  and  a  re- 
ceiver was  appointed.  Held,  That  by  reason 
of  the  non-payment  of  the  premiums  the  pol- 
icy became  absolutely  void,  at  the  election 
of  the  company,  and  that  a  claim  for  a  paid- 
up  policy  cannot  now  be  sustained. 

On  May  16,  1871,  the  Continen- 
tal Life  Insurance  Company  issued 
to  one  H.  a  policy  for  $5,000,  for 
the  benefit  of  his  wife,  payable  in 
ten  years,  or  at  the  death  of  H.  if 
he  died  before  the  ten  years  ex- 
pired. The  premium.  $667.86,  was 
to  be  paid  on  or  before  May  12th 
in  each  year,  or  within  thirty  days 
after  the  several  payments  should 
be  due  and  payable.  The  policy 
provided  that  '*  if,  after  having  re- 
ceived three  or  more  annual  pre- 
miums, the  said  assured  shall  fail 
to  make  any  further  payments  of 
any  further  premiums  when  due, 
then  and  in  that  case,  uponasurre^- 
der  of  this  policy  within  30  days 
after  such  unpaid  premium  shall 
be  due,  the  said  company  will,  in 
exchange  therefor,  issue  a  paid-up 
policy  for  the  proportion  of  the 
amount  of  insurance  paid  for." 
It  also  provided  that  in  case  the 
"premiums  shall  not  be  paid  as 
above  specified,  then  and  in  such 
case  this  policy  shall  be  null  and 
void."  The  last  premium  was 
paid  May  12,  1875.  No  surrender 
was  offered  and  no  paid-up  policy 
asked  for.  The  company  failed 
October  25,  1876,  and  a  receiver  of 
its  property  was  appointed.  H. 
asked  to  be  allowed  a  claim  for  a 
paid-up  policy  for  the  premiums 
paid  by  him. 

Rudolf  Dulon^  for  applt. 
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Raphael  J.  Moses,  Jr.^  for 
policy  holders,  respts. 

Edward  ff.  ffobbs,  for  receiver. 

Held,  That  no  action  on  the  part 
of  the  company  was  needed  to 
avoid  the  policy  for  the  non-pay- 
ment, of  the  premiums  within  the 
stipulated  time.  It  fbecame  abso- 
lutely void  at  the  election  of  the 
company.  63  N.  Y.,  160  ;  82  N. 
Y.,  172,  543;  88  id.,  541.  This  is 
not  a  case  for  relief  upon  equitable 
principles,  the  forfeiture  having 
been  occasioned  by  default  in  sub- 
stantial performance  by  the  in- 
sured. 

A  person  to  whom  a  policy  of 
insurance  is  issued  has  no  right  to 
rely  upon  any  oral  declarations  of 
the  agent  of  the  company  issuing 
the  policy,  made  at  the  same  time, 
variant  from  the  language  contain- 
ed in  the  policy. 

Order  of  General  Term,  aflBrm- 
ing  order  of  Special  Term  confirm- 
ing report  of  referee  rejecting 
claim,  affirmed. 

Opinion  by  J3arl,  J.  All  con- 
cur. 


IMPRISONED  DEBTOR. 
CHARGE. 


DIS- 


N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

Benjamin  Russak,  snrv' r.applt., 
V.  John  Sabey,  Jr.,  respt 

Decided  April,  1883. 

Where  one  has  been  imprisoned  for  contract- 
ing a  debt  fraudulently  and  for  disposing 
of  property  with  fraudulent  intent,  inability 
to  perform  the  act  required  of  him  may 
sustain  an  order  discharging  him  from  im- 
prisonment. 


Appeal  from  order  of  Special 
Terra  discharging  defendant  from 
imprisonment. 

An  action  in  this  court  having 
been  begun  against  defendant  by 
plaintiflF,  proceedings  were  institu- 
ted under  the  Non-Imprisonment 
Act,  Laws  of  1831,  Ch.  300,  before 
the  County  Judge,  who,  being 
satisfied  that  defendant  fraud- 
ulently contracted  the  debt  upon 
which  the  action  was  brought,  and 
that  he  had  disposed  of  certain  of 
his  property  with  fraudulent  in- 
tent, ordered  him  to  be  imprisoned, 
which  was  done  May  16,  1880.  In 
June,  1880,  he  applied  at  Special 
Term  of  this  Court  to  be  discharg- 
ed, on  the  ground  that  he  was  un- 
able to  endure  the  imprisonment, 
and  was  unable  to  perform  the  act 
required.  His  application  was 
granted  in  October,  1880,  but  upon 
which  ground  the  order  for  his  dis- 
charge does  not  specify,  nor  does 
it  appear  from  the  papers  on  ap- 
peal. 

Waters,  McLennan  &  DUlaye^ 
for  applt. 

Cowles  &  Wright,  for  respt. 

Held,  From  the  evidence  we 
think  the  defendant  failed  to  show 
his  inability  to  endure  the  impris- 
onment. 

But  inability  to  perform  the  act 
required  may  sustain  the  order.  6 
x\bb.,  N.  S.,  219.  To  procure  dis- 
charge the  defendant  must  pay  the 
debt  or  give  security  for  its  pay- 
ment, as  provided  in  the  tenth 
section  of  the  act,  or  execute  one 
of  the  bonds  mentioned  in  said 
section  (§  11  of  the  act).  Neither 
of  the  bonds  were  available  to  de- 
fendant.   Laws  of  1837,   Ch.   418, 
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§1;  8  Hun,  437;  S.  C,  affd.,69N. 
Y.,  2J5,  and  the  proof  was  ample 
that  he  had  no  means  to  pay  or 
secure  the  debt. 

We  think  defendant's  inability 
to  perform  the  act  required  pre- 
sented a  case  for  the  exercise  of 
the  discretion-of  the  Court  at  Spe- 
cial Term. 

We  reach  this  result  with  the 
less  reluctance  because  it  is  doubt- 
ful whether  there  would  be  any 
power  to  discharge  defendant  in 
case  the  order  was  reversed  and 
he  remanded  to  prison.  Section 
302  of  the  Old  Code  was  repealed 
by  Ch.  245,  Laws  of  1880,  which 
took  effect  September  1, 1880.  The 
Stilwell  Act  also  was  then  repeal- 
ed without  aflfeciing  plaintiffs 
proceeding,  which  was  begun  be- 
fore the  repealing  act  was  adopt- 
ed. Laws  of  1S80,  Ch.  245,  §3, 
subd.  1.  If  the  statutory  right  to 
move  for  discharge  still  exists,  it 
can  only  be  as  an  incident  to  the 
proceeding  itself,  which  point  is  so 
doubtful  that  we  would  be  unwill- 
ing to  remand  defendant  unless 
the  case  clearly  entitled  plaintiff 
to  that  remedy. 

Opinion  by  Smithy  P.  /.  /  Har- 
din  and  Barker ^  JJ,^  concur. 

COSTS.    FORECLOSURE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Bept. 

Anna  M.  House,  respt.^  v.  Am- 
brose J.  Eisenlord,  applt. 

Decided  May,  1883. 

The  allowance  of  costs  in  equity  actions  is  in 
the  discretion  of  the  trial  court.  That  dis- 
cretion -will  not  be  interfered  with  on  ap- 
peal, except  in  case  of  abuse  or  of  palpable 


error,  in  disregard  of  recognized  equities 
and  rights. 
The  foreclosure  of  a  mortgage  on  real  prop- 
erty is  legal  and  valid,  though  but  $17.50 
of  interest  was  due  at  the  commencement 
of  the  action. 

Appeal  from  a  judgment  of 
Special  Term  for  the  foreclosure  of 
a  mortgage  for  $17.50  unpaid 
interest,    without    costs. 

This  action  was  brought  to  fore- 
close a  mortgage  by  reason  of 
$17.60  of  interest  due  May  25th, 
1880,  remaining  unpaid  more  than 
thirty  days.  It  was  claimed  that 
the  whole  principal  became  due 
and  the  foreclosure  was  begun, 
claiming  the  whole  artiount  was 
due  under  a  provision  of  the  mort- 
gage so  providing.  The  court  finds 
that  the  payment  of  the  $17.50 
was  deferred  with  the  consent  of 
plaintiffs  agent,  and  in  her  inter- 
est, under  circumstances  which 
prevented  plaintiff  from  taking 
any  advantage  thereof,  or  electing 
that  the  whole  sum  unpaid  became 
due  by  reason  of  such  default. 
Defendant  appeals,  claiming  tliat 
the  action  should  not  have  been 
sustained  and  that  the  complaint 
should  have  been  dismissed,  with 
costs. 

/.  Oenter^  for  respt. 

/.  E.  Dewey,  for  applt. 

Heldy  We  do  not  consider  this 
case  unreasonable  or  oppressive. 
It  is  not  worthy  of  imitation.  De- 
fendant could  at  any  time  have 
paid  the  $17.50.  No  obstacle  was 
interposed.  The  neglect  was  his 
*  own  voluntary  act.  So  far  as 
plaintiff  has  attempted  to  take  ad- 
vantage of  it  she  has  been  thwart- 
ed and  has  her  own  costs  to  pay. 
The  bad  faith  of  her  agent  and  her 
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own  have  not  profited  plaintiff, 
nor  have  they  harmed  defendant. 
The  foreclosure  for  the  $17.50  was 
pursuant  to  law  and  to  the  terms 
of  the  mortgage  contract  between 
the  parties,  and  we  think  the  judg- 
ment was  proper. 

The  allowance  of  costs  in  equity 
actions  is  in  the  discretion  of  the 
trial  court.  That  discretion  will 
not  be  interfered  with  on  appeal, 
except  in  cases  of  abuse,  which 
cannot  be  claimed  here,  or  of  pal- 
pable error  in  disregard  of  recog- 
nized equities  and  rights.  45  N. 
Y.,  708;  1  Abb.  Ct.  of  App.  Dec, 
95. 

Noyes  v.  Clark,  7  Paige,  179; 
Adams  V.  Staten,  1  Bing.,  69  S.  C; 
7  J.  B.  Moore,  365 ;  Johnson  v. 
Howditch,  1  Burr,  578 ;  Seer  v. 
Manhattan,  1  Paige,  49  ;  Ditillin 
V.  Gale,  7  Ves.,  584;  Pratt  v.  Rams- 
dell,  7  Abb.,  340  (N.),  distin- 
guished. 

In  Lawv.  McDonald,  9  Hun,  23, 
a  decision  was  made  reversing  the 
judgment  as  to  costs,  because  not 
awarded  in  accordance  with  recog- 
nized principles  of  equity.  It  was 
considered  an  extreme  exercise  of 
the  power  of  an  appellate  court. 
In  that  case  plaintiff  had  failed  in 
one  cause  of  action,  tried  at  great 
length  and  expense,  and  succeeded 
in  another.  The  trial  court  charg- 
ed defendant  with  all  the  costs. 
In  the  case  before  us  defendant  is 
charged  with  no  costs.  It  was  be- 
lieved that  the  referee  in  Law  v. 
McDonald  had  granted  plaintiff 
full  costs  through  inadvertence 
and  because  his  attention  had  not 
been  called  to  the  subject.  Had 
the  trial  court  seen  fit  to  give  costs 


to  defendant  this  court  would  not, 
in  all  probability,  have  disturbed 
such  decision.  It  would  be  equally 
improper  to  do  so  now. 

Judgment  affirmed,  with  costs. 

Opinion  by  Boardman^  J. ; 
Learned^  P.  /.,  concurs;  Bodes, 
/.,  not  acting. 


REPLEVIN.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Fitch  J.  Swinburne,  appU.^  v. 
James  A.  Stock  well,  Sheriff,  respt 

Decided  May,  1883. 

In  an  action  of  replevin  plaintiff  claimed  title 
to  certain  law  books  under  Richard  S.,  and 
defendant,  a  sheriff,  justified  under  title  in 
Ralph  S.  Defendant  put  in  evidence  checks 
drawn  by  Ralph  and  paid  to  a  law  book- 
seller for  some  of  the  books  in  suit.  In  re- 
ply, plaintiff  offered  to  show  that  during 
the  period  in  which  the  checks  were  drawn 
Ralph,  as  agent  for  Richard,  bad  collected 
moneys,  had  them  in  bank,  and  had,  by 
Richard's  direction,  drawn  checks  upon 
these  funds  to  pay  Richard  and  the  book- 
seller. This  was  excluded.  Held,  Error  ; 
that  the  evidence  offered  was  proper  in 
rebuttal. 

Action  to  recover  possession  of 
a  law  library  taken  by  the  sheriff 
under  attachments  against  Ralph 
Swinburne. 

Plaintiff  claims  that  the  library 
belonged  to  Richard  Swinburne, 
and  claims  under  him.  The  main 
question  in  the  case  was,  to  which 
of  these  persons  the  library  be- 
longed. Among  other  things  de- 
fendant put  in  evidence  eight 
checks  drawn  by  Ralph  and  paid 
to  a  law  bookseller  on  account  of 
some  of  the  books  in  suit.  In  re- 
ply plaintiff  offered  to  prove  that 
Ralph,  as  agent  for  Richard,  col- 
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lected  money  (during  the  time  of 
these  checks)  and  had  it  in  bank 
and  drew  checks  on  it  to  pay  Rich- 
ard and  the  law  bookseller.  Plain- 
tiff had  already  proved  that  Rich- 
ard had  authorized  Ralph  so  to 
do.  The  evidence  offered  was  ex- 
cluded. Both  Ralph  and  Richard 
are  dead. 

Cantwell,  Paddock  &  Cantwell^ 
for  applt. 

Beman  &  Brennan,  for  respt. 

Held^  Error.  Defendant  sought 
to  show  by  the  eight  checks  that 
Ralph  paid  for  some  of  the  books. 
It  was  competent,  then,  for  plain- 
tiff to  show  that  when  Ralph 
drew  these  checks  he  had  money 
of  Richard  in  the  bank  and  drew 
upon  it  to  rebut  the  inference  that 
he  was  paying  his  own  money  ;  for 
if  these  checks  really  represented 
the  money  of  Richard,  paid  by  his 
authority,  then  the  purchase  made 
thereby  might  fairly  be  urged  as 
his  purchase. 

Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event. 

Opinion  by  Learned,  P.  J. ; 
BoardTnan  and  Bockes^  J  J,,  con- 
cur. 


TOWNS. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

The  People  ex  rel.  Edward  Mc- 
Kenzie,  respt,,  v.  The  Board  of 
Supervisors  of  Ulster  Co.,  applL 

Decided  May,  1883. 

Where  debts  exist  against  a  town  which  was 
afterwards  divided,  they  must  be  legally 
apportioned  (1  R.  8.,  m.  p.  339,  Sec.  10)  up- 
on the  taxable  property  in  the  town  as  it 
existed  immediately  before  such  division 


before  the  new  town  or  towns  can  be  charg- 
ed therewith. 
For  the  purposes  of  such  apportionment  the 
assessment  list  made  last  before  such  divis- 
ion is  to  be  used. 

Relator  recovered  a  judgment 
against  the  town  of  Kingston  in 
February,  1879.  In  November, 
1879,  under  Chap.  319,  Laws  of 
1872,  the  supervisors  formed  a  new 
town  from  a  portion  of  the  town 
of  Kingston,  and  called  it  Ulster. 
Another  portion  of  Kingston  wasf 
annexed  to  Woodstock.  The  re- 
mainder was  to  be  a  separate  town 
called  Kingston.  This  action  was 
ratified  by  Chap.  407,  Laws  of  1880. 
Relator  obtained  a  peremptory 
mandamus  assessing  the  amount 
of  the  judgment  on  the  towns  ot 
Kingston,  Ulster  and  above  por- 
tion of  Woodstock  (the  territory 
which  was  Kingston  before  the 
division),  according  to  their  assess- 
ed valuation  in  1882.  The  super- 
visors appeal. 

J,  J.  Linson  and  Howard  Chipp, 
Jr,,  for  applt. 
Bernard  &  Fiero,  for  respt. 
Held,  That  a  mandamus  was  not 
proper.  We  think  that  before  any 
town  other  than  Kingston  can  be 
charged  the  debt  must  be  legally 
apportioned.  The  authority  in  re- 
gard to  debts  in  the  case  of  the 
division  of  towns  is  given  by  1  R. 
S.,  m.  p.  339,  §  10.  Without  such 
apportionment  there  has  been  no 
adjudication  as  against  Ulster  and 
Woodstock.  Such  apportionment 
is  to  be  made  according  to  the  last 
assessment  list  of  the  town  before 
the  division.  The  town  was  divid- 
ed in  1880.  Hence  the  assessed 
valuation  of  1882  was  not  the 
proper  basis. 
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Order  reversed,  with  costs,  and 
motion  denied,  with  $50  costs  and 
disbursements  against  relator. 

Opinion  by  Learned,  P.  /.  / 
Boardman  and  Bockes,  JJ.,  con- 
cur. 


ASSAULT. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Betsey  Hogg,  respt.^  v.  Alexan- 
der Kiersted,  appU. 

Decided  May,  1883. 

In  an  action  for  an  indecent  assault  upon  a 
married  woman,  the  jury  muy  consider,  up- 
on the  question  of  damages,  the  intent  of 
defendant,  as  shown  by  his  words  and  acts. 

The  action  was  for  an  indecent 
assault.  Improper  word?  and  acts 
of  defendant  were  shown.  Plain- 
tiflf  was  a  married  woman.  The 
court  said  to  the  jury:  "You 
have  the  right  to  consider,  in  esti- 
mating the  amount  of  damages, 
the  defendant's  object  in  making 
this  attack  upon  plaintiff.  If  it 
was  for  the  purpose  of  seducing 
her,  accustoming  her  to  these 
familiarities  and  these  obscure  re- 
marks ;  if  it  was  with  a  view  to 
finall}''  seduce  her,  you  may  take 
that  into  consideration."  Plaintiff 
recovered. 

W,  H.  Johnson,  for  applt. 

(7.  H.  Belly  for  respt. 

Held,  No  error  ;  the  charge  was 
only,  in  effect,  that  upon  the  ques- 
tion of  damages  the  jury  might 
consider  the  evident  intent  of  de- 
fendant in  the  alleged  assault.  It 
was  not  the  secret  intent,  but  the 
intenc  as  shown,  or  claimed  to  be 
shown,  by  his  acts  and  language. 


This  was  proper  on  the  question  of 
damages  generally.  If  there  had 
been  no  such  intent  there  would 
have  been  in  this  case  no  ground 
for  exemplary  damages. 

[Plaintiff  suffered  no  bodily  in- 
jury.] 

Judgment  and  order  affirmed, 
with  costs. 

Mem.  by  Learned,  P,  J. ; 
Boardman  and  Bockes,  J  J.,  con- 
cur. 


EVIDENCE. 

N.Y.  Supreme  Court.    General 
Term.     Third  Dept. 

John  A.  McVean,  respt, ^  v.  Je- 
rome Squires,  admr.,  applt. 

Decided  May,  1883. 

Plaintiff  and  H.  entered  into  a  written  agree- 
ment by  which  H.  agreed  to  sell  **all  the 
hay  belonging  to  him."  Plaintiff  was 
allowed  to  show  that  at  the  time  the  agree- 
ment was  made,  H.  promised  verbally  that 
this  hay  should  amount  tu  enough  to  keep 
plaintiff's  cows  until  the  pasturage  season 
began.  Hdd,  Error  ;  the  evidence  did  not 
explain  the  subject  matter,  nor  did  it  make 
out  a  collateral  agreement. 

Plaintiff  and  defendant's  intes- 
tate H.  entered  into  a  written 
agreement  to  exchange  f^rms,  and 
H.  was  to  convey  certain  pers«)nal 
property,  among  which  was  ''all 
the  liay  and  oats  and  feed  belong- 
ing to  him." 

This  action  is  for  breach  of  the 
written  agreement,  plaintiff  claim- 
ing that  more  hay  should  have 
been  left  on  his  farm  by  H.  And. 
under  objections  plaintiff  was 
allowed  to  show  that  at  or  just  be- 
fore the  signing  of  the  agreement, 
H.  promised  that  the  hay  left  by 
him  should  come  up  to   certain 
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marks  in  the  barn,  and  also  that 
there  shonld  be  enough  to  keep 
plaintiffs  cows  until  the  pasturage 
season  began,  and  plaintiff  testified 
there  was  not  enough,  &c.  Plain- 
tiff had  a  verdict  for  the  defi- 
ciency. 

Jerome  Squires^  for  applt. 

W.  J.  Montanye^  for  respt. 

Held,  That  the  evidence  was  in- 
admissible because  it  varied  a  writ- 
ten agreement.  It  is  not  within 
the  exceptions  to  this  rule.  First, 
it  did  not  explain  the  subject  mat- 
ter. The  agreement  was  to  sell  all 
the  hay  belonging  to  H.  It  would 
liave  been  proper  to  show  what  be- 
longed to  him,  but  nyt  to  show 
that  he  agreed  to  sell  a  certain 
number  of  tons.  Second,  It  was 
not  evidence  of  a  collateral  agree- 
ment. The  amount  which  H. 
agreed  to  sell  was  a  part  of  the 
written  agreement  expressed 
therein.  Evidence  that  he  agreed 
to  sell  more  than  the  amount  stat- 
ed in  the  agreement  could  not  be 
collateral. 

Judgment  reversed  and  new  trial 
granted,  with  costs  to  abide  event. 

Opinion  by  Learned,  P.  J. ; 
Boardman  and  BocJces^  JJ,,  con- 
cur. 


REPLEVIN.     DAMAGES. 

N.Y.  Supreme  Court.    General 
Term.     Third  Bept. 

Elon  Slocum,  respt, ^  v.  Milton 
Delano,  Sheriff,  applt 

Decided  May,  1883. 

In  an  action  to  recover  possession  of  a  span 
of  mules,  and  damages  for  their  detention, 
the  value  of  the  use  of  the  team  is  the  mea- 


sure of  damages,  and  not  the  interest  on 
their  value. 

The  action  was  replevin  to  re- 
cover for  a  span  of  mules,  with 
damages  for  their  detention.  Plain- 
tiflf  recovered  their  value  at  the 
time  of  taking,  and  as  damages 
the  value  of  the  use  of  the  team. 
Defendant  asked  a  charge  that 
•the  measure  of  damages  should  be 
the  interest  on  the  value.  The 
Court  refused. 

O,  A,  Forbes,  for  applt. 
Josiah  Cook^  for  respt. 

I      Held,  That  the  value  of  the  use 

'  of  the  team  was  the  proper  mea- 
sure of  damages. 

I      Judgment  affirmed. 

I      Mem.     by     Learned,     P.     J. ; 

i  Boardman  and  Bockes,  JJ.,  con- 
cur. 


SECURITY  FOR  COSTS. 

i  N.  Y.  Superior  Court,   General 
j  Term. 

William    Shultz,  by   guardian, 
&c.,  applt. ^  V.  The  Third  Avenue 
I  RR.  Co.,  respt. 

\      Decided  Feb.  19,  1883. 

I 

I  The  defendant  is  entitled,  under  §  8268,  Code 

Civ.  Proc.,  to  demand  security  for  costs  in 
I  an  action  by  an  infant  plaintiff,  though 
'  such  action  was  begun  before  the  passage 
I      of  said  Code,  viz.,  in  December,  1877. 

The  rule  requiring  that  a  statute  shall  not  be 
j      construed  so  as  to  have  a  retroactive  effect, 
unless  necessary  to  give  operation  to  some 
portion  of  it,  is  not  applicable  to  said  sec- 
tion, since  it  has  not  actions  for  its  subjects, 
but  only  a  proceeding  in  an  action  there- 
after to  be  taken. 
Subdivisions  4  and  13  of  §  3847,  Code  Civ. 
Proc,  are  not  lobe  construed  as  limiting 
!      g  8268  to  actions  begun  before  September  1, 
'      1877. 
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Appeal  from  order  requiring 
plaintiff  to  give  secarity  for  costs, 
under  §  3268,  Code  Civ^  Proc. 

The  action  was  begun  in  Decem- 
ber, 1877.  The  motion  below  that 
plaintiff  give  security  for  costs 
was  made  in  September,  1882. 
Section  3268  enacts  that  the  de- 
fendant in  an  action  brought  in  a 
court  of  record  may  require  se- 
curity for  costs  to  be  given,  as  pre- 
scribed in  this  title,  when  the 
plaintiff  was  when  the  action  was 
begun  *  *  *  5.  An  infant 
whose  guardian  ad  litem  has  not 
given  such  security.  This  section 
is  contained  in  tit.  3,  Chap.  21,  of 
the  Code.  The  guardian  in  this 
action  had  not  given  such  security. 
The  objections  to  the  motion  were  : 
That  the  section  cited  could  not 
be  construed  to  operate  retroac- 
tively as  to  actions  that  had  been 
begun  before  the  section  took  effect, 
viz.,  on  September  1,  1880,  subject 
to  the  qualifications  contained 
in  §  3347,  and  that  the  construc- 
tion of  the  4th  and  13th  subdivisions 
of  §  3347  was,  that  §  3268,  under 
which  the  motion  was  made,  should 
not  apply  to  actions  begun  after 
September  1st,  1877. 

Mr.  SLillwell^  for  applt. 

H.  Morison,  for  respt. 

Hcld^  That  the  order  should  be 
affirmed.  It  is  not  claimed  that 
the  legislature  was  without  p>ower 
to  make  the  provisions  applicable 
to  pending  actions.  Plaintiff  had 
no  vested  right  of  property  which 
the  Constitution  would  protect. 
He  was  not  aided  by  the  considera- 
tion that  might  be  favorable  to  his 
claim,  that  the  granting  of  the 
application  might  open  some  pro- 


ceeding that  had  given  him  a  sub- 
stantial right  or  some  adjudication 
that  had  been  final  in  his  favor. 
The  subject  of  the  statute  was  not 
new.  It  was  a  repetition  of  a  pro- 
vision of  the  Revised  Statutes.  2 
R.  S.,  620,  sec.  1.  Plaintiffs 
proposition  is  simply  that  the 
statute,  making  no  reference  to 
'pending  actions,  shall  be  intended 
only  to  refer  to  future  actions. 

This,  however,  is  not  a  pertinent 
consideration,  when  it  is  perceived 
that  the  section  does  not  intend  to 
make  its  subject  actions  pending 
or  not  pending.  Its  subject  is  a 
proceeding  in  an  action  to  be  taken 
in  the  future,  and  the  only  refer- 
ence to  actipns  is  that,  at  the  time 
of  the  future  application,  they 
must  be  of  the  kind  and  in  the 
state  specified  in  the  section. 

Plaintiff  contended  that  §  3347 
regulates  and  qualifies  the  applica- 
tion of  certain  sections  of  the  Code, 
according  to  the  time  when  the 
actions  were  begun;  that  the  4th 
subdivision  of  the  section  declares 
that  certain  parts  of  Chap.  5  and 
the  whole  of  Chap.  6  apply  only  to 
an  action  commenced  on  or  after 
the  first  day  of  September,  1877, 
in  the  Supreme  Court,  a  Superior 
Court,  the  Marine  Court  of  the 
City  of  New  York,  or  a  County 
Court;  that  subdivision  13,  in  de- 
claring that  in  Chap.  21,  titles  1, 
2  and  3,  in  which  last  title 
Sec.  3268  occurs,  apply  only  to 
an  action  in  one  of  the  courts 
specified  in  subdivision  4,  and,  in 
omitting  to  specif  v  the  actions  to 
which  Chap.  21,  titles  1,  2  and  3, 
shall  apply  as  actions  commenced 
on  or  after  September  1,  1877,  in- 
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tend  that  they  shall  not  be  applied 
to  actions  commenced  after  Sep- 
tember 1,  1877,  the  present  action 
having  been  begun  in  December, 
1877. 

^  Held,  That  an  inspection  of  the 
whole  of  §  3347  shows  that  it  did 
not  intend  to  make  its  discrimina- 
tions turn  only  upon  the  time 
when  actions  might  have  been  be- 
gun. It  also  had  regard  to  per- 
sons and  proceedings.  The  pro- 
visions of  sub.  4  referred  not  only 
to  actions  begun  after  1st  Sep- 
tember, 1877,  but  also  to  the  courts 
in  which  they  should  be  com- 
menced. If  we  assume  that  subd. 
13  does  not  intend  to  refer  to  the 
times  of  beginning  actions  by  im- 
plication, then  the  argument  rests 
upon  the  consideration  that  the 
section  (3268)  went  into  eflfect  on 
September  1, 1880.  That  has  been 
already  considered.  On  the  other 
hand,  if  any  implication  was  in- 
tended by  omitting  to  say  that 
Chap.  21  was  to  be  applied  to  ac- 
tions begun  after  September  1, 
1877,  when  subd.  4  and  others  had 
made  such  an  application,  that  im- 
plication would  be  that  Chap.  21 
was  intended  to  apply  not  only  to 
actions  after  that  date,  but  also  to 
those  begun  before  it,  which,  of 
course,  does  not  aid  the  appellant. 
The  court  below  had  authority  to  I 
require  plaintiff  to  give  security 
for  costs,  but  the  order  should 
have  complied  with  §  3272  in  re- 
quiring plaintiff  to  pay  into  court 
the  sum  of  $250,  to  be  applied  to 
costs,  if  any,  or  at  his  election  to 
give  the  undertaking  specified  in 
the  order  that  was  made. 
Order  modified  in  respect  indi- 

VoL.  17.— No.  9b. 


cated,    without    costs     to    either^ 
party. 

Opinion  by  Sedgwick,  Oh.  J,; 
Truax  and  COorman,  J  J.,  con- 
cur. 


REFERENCE.    RECEIVER. 

N.Y.  Supreme  CouuT.     General 
Term.     Third  Dept. 

The  People  v.  The  Universal 
Life  Ins.  Co.  Claim  of  St.  Peter's 
Church. 

Decided  May,  1883. 

Defendant  was  lessee  of  pi-emises ;  it  was 
dissolved  and  a  receiver  appointed,  who  oc- 
cupied by  himself  or  sub-tenants,  but  re- 
fused to  pay  rent.  Upon  an  application  to 
the  court  by  the  owner  for  an  order  direct- 
ing payment  or  granting  leave  to  sue  the 
receiver,  the  court  sent  the  matter  to  a  gen- 
eral referee,  previously  appointed,  under 
the  Code,  to  take  proof  of  claims  against 
the  defendant.  Held,  Error;  that  as  the 
receiver  disputed  none  of  the  facts,  the  re- 
lief to  which  the  owner  was  entitled  was  a 
question  of  law,  and  no  reference  was  ne- 
cessary. 

It  neenu  the  liability  of  the  receiver  in  such 
case  is  the  common  law  liability  of  the  as- 
signee of  a  lease  to  the  lessor.  And  the 
claim  being  for  the  receiver's  own  occupa- 
tion, is  not  against  the  company,  but  is  a 
necessary  expense  and  a  charge  on  the  fund. 

Defendant  was  lessee  of  prem- 
ises belonging  to  St.  Peter's 
Church.  A  receiver  of  defendant 
was  appointed  in  1880,  who  con- 
tinued to  occupy  by  himself  or  by 
sub-tenants.  A  half  years'  rent 
for  the  receiver's  occupation  be- 
coming due,  was  demanded  but 
not  paid.  The  church  applied  to 
the  court  at  Special  Term  either  to 
direct  payment  or  to  grant  it  leave 
to  sue  the  receiver.  The  court  re- 
fused both  requests,  and  sent  the 
matter  to  a  referee,  who  had  previ- 


Digitized  by 


Google 


210 


NEW  YORK  WEEKLY  DIGEST. 


gusly   been   appointed  under  the    directed  to  pay  the  rent,  with  in- 


Oode  to  take  proof  of  claims 
against  the  corporation.  The  de- 
fendant had  been  dissolved  by  the 
final  judgment  appointing  the  re- 
ceiver. 

L*  B.  Hall^  for  applt. 

C,  J.  Everett^  for  respt. 

Held^  That  the  conrt  should 
have  directed  payment.  The  re- 
ceiver does  not  dispute  any  of  the 
allegations  made  by  the  church. 
No  reference  was  necessary.  It 
was  only  a  question  of  law  what 
relief  the  church  should  have. 
Whether  personally  liable  or  only 
liable  as  receiver,  he  has  enjoyed 
the  use  of  the  premises  and  should 
pay  the  rent.  If  personally  liable 
the  court  would  reimburse  him. 
If  liable  as  receiver,  the  debt  is  a 
necessary  expense  and  a  charge  on 
the  fund,  and  is  not  a  claim  to  be 
paid  pro  rata  with  other  debts  of 
the  company.  The  receiver's  lia- 
bility seems  to  be  the  ordinary 
common  law  liability  of  the  as- 
signee of  a  lease  to  the  lessor.  .The 
church  seeks  to  enforce  the  liabil- 
ity of  the  receiver  for  his  own 
tenancy.  It  would  not  be  reason- 
able to  force  it  into  a  compulsory 
reference  as  might  be  done  were  the 
claim  against  the  company. 

There  was  no  need  of  any  other 
presentation  of  the  claim  than  the 
motion  at  Special  Term.  The 
Special  Term  should  either  have 
directed  payment  or  permitted  the 
claimant  to  sue,  and  under  the  cir- 
cumstances it  is  more  just  to  direct 
jmyment. 

Order  reversed,  with  $10  costg 
and  disbursements,    and   receiver 


terest  from  the  time  it  accrued. 

Opinion  by  Learned^  P.  /.  / 
Boardman  and  Bockes^  JJ.y  con- 
cur. 


N.Y. 


ATTACHMENT. 

SuPKEMK  Court.     General 
Term.     First  Dept. 


Russell  Murray,  respt. y  v.  Wil- 
liam H.  Hankin,  Jr. 

Decided  May  11,  1883. 

An  affidavit  upon  which  an  attachment  is  ob- 
tained, made  by  the  agent  of  plaintiff,  and 
stating  that  he  is  personally  acquainted 
with  the  facts  and  circumstances  set  forth, 
and  that  plaintiff  is  justly  entitled  to  re- 
cover a  certain  sum  "  over  and  above  all 
counterclaims,  discounts,  and  set-offs  ex- 
isting in  favor  of  defendant  to  the  knowl- 
edge of  deponent,"  is  insufficient  to  sustain 
the  attachment,  although  the  objection  is 
taken  by  a  subsequently  attaching  creditor, 
and  defendant  has  made  no  objection . 

If  the  allegation  of  the  agent  had  been  that 
plaintiff  was  entitled  to  recover  the  sum 
over  and  above  all  counterclaims  known  to 
plaintiff,  it  would  have  been  sufficient. 

It  seetns,  that  when  an  attachment  is  de- 
manded for  a  sum  of  money,  the  right  to 
which  rests  partly  upon  merchandise  sold 
by  plaintiff  to  defendant  and  partl3'  upon 
claims  assigned  to  him,  the  affidavit  should 
show  that,  as  to  each  of  the  items,  there  is 
no  counterclaim  existing  in  favor  of  de- 
fendant to  the  knowledge  of  plaintiff. 

Appeal  from  order  denying  mo- 
tion to  vacate  an  attachment,  made 
by  a  subsequently  attaching  cred- 
itor 

This  action  was  brought  upon  a 
promissory  note,  payable  to  the 
order  of  plaintiff,  and  a  sale  of 
merchandise  made  at  a  date  subse- 
quent to  that  of  the  note,  and  of 
merchandise  also  sold  to  him  by 
various  persons  who  had  assigned 
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their  demands  to  plain tiflf.  The 
affidavit  upon  which  the  attach- 
ment was  granted  was  made  by 
the  agent  of  plaintiff,  who  alleged 
that  he  was  personally  acquainted 
with  the  facts  and  circumstances 
set  forth.  He  then  stated  that  plain- 
tiflf  was  justly  entitled  to  recov- 
er for  the  various  claims  the  sum 
named,  *'  over  and  above  all  coun- 
terclaims, discounts,  and  set-offs 
existing  in  favor  of  defendant  to 
the  knowledge  of  deponent."  R., 
a  subsequently  attaching  creditor, 
assailed  the  attachment  on  the 
ground  that  it  was  insufficient,  in- 
asmuch as  it  failed  to  aver  that 
plaintiff  was  entitled  to  recover 
the  sum  demanded  over  and  above 
all  counterclaims  known  to  him. 
It  did  not  appear  that  defendant 
had  taken  any  objection  to  the  at- 
tachment. 

Preston  Stevensoriy  for  applt. 

Lewis  J.  Morrison^  for  respt. 

Held,  That,  since  the  Code  only 
requires  the  necessary  facts  to  be 
shown  by  affidavit  to  the  satisfac- 
tion of  the  judge  granting  the  at- 
tachment, the  affidavit  may  un- 
doubtedly, therefore,  be  made  by 
an  agent  who  has  the  necessary 
knowledge  to  make  the  required 
allegations;  but  that,  since  the 
statute  requires,  among  other 
things,  that  the  plaintiff  shall 
show,  either  by  his  own  affidavit 
or  by  that  of  somebody  in  his  be- 
half conversant  with  the  facts, 
that  there  are  no  counterclaims 
known  to  him,  z.  e.,  known  to 
him,  the  plaintiff,  the  asseveration 
by  the  agent  that  there  were  no 
counterclaims  known  to  him  was 
insafficient,  for  it  might  be  made 


with  very  great  propriety  when  in 
fact  there  were  counterclaims 
known  to  the  plaintiff,  and  it  does 
not  follow  but  that,  in  this  case, 
there  was  a  counterclaim  to  some 
one  or  more  of  the  numerous  items 
set  forth  of  which  the  plaintiff  had 
knowledge,  but  of  which  his 
agent  had  none 

That  if  the  allegation  of .  the 
agent  in  his  affidavit  had  been 
that  the  sum  demanded  was  due 
over  and  above  all  counterclaims, 
etc.,  existing  in  favor  of  defend- 
ant to  the  knowledge  of  plaintiff, 
it  would  have  been  sufficient. 

That,  in  this  case,  as  the  attach- 
ment was  demanded  for  a  sum  of 
money,  the  right  to  which  rested 
partly  upon  merchandise  sold  by 
plaintiff  to  defendant  and  partly 
upon  claims  assigned  to  him,  the 
affidavits  should,  perhaps,  have 
shown  that,  as  to  each  of  the 
items,  there  was  no  counterclaim 
existing  in  favor  of  defendant 
known  to  plaintiff. 

That  the  defect  in  the  affida- 
vit was  a  jurisdictional  objection, 
and  was  not  waived  by  the  failure 
of  defendant  to  take  advantage  of 
it.     21  Hun,  216  ;  87  N.  Y.,  141. 

Order  reversed. 

Opinion  by  Brady ^  J.;  Daniels^ 
J,y  concurs. 

Davis,  P.  J.,  dissents  on  the 
ground  that  the  defendant  bad 
waived  the  objection  and  that  a 
junior  attaching  creditor  ought  to 
be  required  to  show  that  there  are 
counterclaims,  etc.,  which  might 
be  interposed  before  he  should  be 
allowed  to  succeed  on  such  an  ap- 
plication. 
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SERVICE.       CORPORATIONS.  | 
SUBSTITUTION.  .      I 

N.  Y.  Supreme  Court.    General  ! 
Term.     First  Dept. 

James  R.  Turner,  respt.^  v.  The 
Fire  Ins.    Co.    of   the   County  of  , 
Philadelphia,  applt 

Decided  March  30,  1883. 

Where  a  non-resident  corporation  designates 
its  attorney  and  files  a  certificate  autlioriz- 
ing  service  to  be  made  upon  said  attorney 
as  directed  by  Ch.  555,  Laws  of  1875,  such 
appointment  continues  until  formally  re- 
voked, and  the  appointment  of  another  at- 
torney is  not  such  revocation. 

Appeal  from  order  denying  mo- 
tion to  set  aside  a  service  of  sum- 
mons and  comi^laint. 

Defendant  is  a  non-resident  cor- 
poration. 

This  action  was  commenced  by 
service  of  a  copy  of  the  summons 
and  complaint  on  one  L.,  who  had 
been  appointed  agent  and  attor- 
ney of  defendant  to  receive  service 
of  process  in  this  State  under  the 
provisions  of  Ch.  555,  Laws  of 
1875,  §  23.  Subsequently,  defend- 
ant, without  revoking  the  author- 
ity of  L.,  sent  to  the  superinten- 
dent of  insurance  the  firm  name  of 
W.  &  K.  as  its  agents  and  attor- 
neys. W.  &  K.  refused  to  receive 
the  summons  and  complaint  in 
this  case,  which  was  served  on  L. 
Defendant  moved  to  set  aside  the 
service  of  summons  and  com- 
plaint and  to  dismiss  the  ac- 
tion on  the  ground  of  non-service. 

Johnson  <fe  Tilton^  for  respt. 

Mir  on  Winslow^  for  applt. 

Held,  That  the  company  had 
not  revoked  the  authority  to  the 
agent  L.  in  such   form  as  under 


the  circumstances  of  this  case  to 
deprive  plaintift  of  the  right  to 
make  service  on  him.  The  ap- 
pointment of  another  agent  in  the 
manner  in  which  it  was  made  was 
not  sufficient  to  give  notice  of  the 
revocation,  but  in  legal  effect  there 
were  for  the  time  being  two 
agents,  on  either  of  whom  service 
might  legally  have  been  made. 
When  the  second  agent  refused  to 
receive  service  and  denied  his  ap- 
pointment, plaintiff  was  at  liberty 
to  make  service  upon  the  former 
agent,  and  we  think  such  service 
was  valid. 

Order  affirmed. 

Per  curiam  opinion. 

[Affirmed  in  Court  of  Appeals 
June  12,  1883.     No  opinion.    Ed.] 


DEPOSITIONS. 

N.  Y.  Superior  Court.   General 
Term. 

James  Gilbert,  applt,  v.  The 
Third  Avenue  RR.  Co.,  respt. 

Decided  April  9, 1883. 

If  the  papers  upon  which  an  order  is  granted 
for  the  examination  of  a  party  before  trial 
show  upon  their  face  that  it  is  to  be  used, 
not  to  obtain  evidence  for  the  trial,  but  for 
another  object,  the  order  should  be  vacated. 

Whether  this  so  appears  is  to  be  ascertained 
by  construing  the  affidavit  as  a  whole. 

Appeal  by  plaintiff  from  order 
denying  motion  to  set  aside  order 
for  his  examination  before  trial. 

The  affidavit  on  which  the  order 
was  granted  avers  that  ''deponent 
desires  to  examine  the  plaintiff 
and  purposes  to  use  the  testimony 
so  taken  upon  the  trial  of  tnis  ac- 
tion," and  proceeds  to  aver  that 
the  examination  is  material  and 
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necessary  in  the  preparation  and 
defence  of  this  action. 

The  affidavit  then  states  that  the 
facts  which  render  the  examina- 
tion material  and  necessary  are 
the  following,  viz. :  that  the  com- 
plaint alleges  certain  facts,  bat 
omits  to  set  forth  certain  other 
facts,  and  without  these  and  other 
important  facts  and  details  de- 
fendant cannot  properly  prepare 
the  defence  in  this  action  and  safe- 
ly proceed  to  trial."  As  to  the  rest 
of  the  facts  of  which  knowledge  or 
information  is  asknd,  the  affidavit 
says,  '*to  properly  prepare  this 
case  for  trial,  it  is  material  and 
necessary  that  an  examination  of 
the  plaintiff  be  had  before   trial." 

B.  J.  Newlarid^  for  applt. 

W,  M.  Cohen,  for  respt. 

Held,  That  the  order  for  plain- 
tiff's examination  should  be 
vacated. 

The  purpose  of  the  Code,  in  its 
provisions  as  to  the  examination 
of  parties  before  trial  is  to  allow 
the  opposite  party  to  obtain  be- 
fore trial  testimony  that  may  be 
used  as  testimony  upon  the  trial. 
If  the  papers  upon  which  the  ex- 
amiaation  was  ordered  show  upon 
their  face  that  it  is  to  be  used,  not 
to  obtain  evidence  for  the  trial, 
but  for  another  object,  the  order 
should  be  vacated. 

It  has  always  been  held  that  an 
examination  cannot  be  had  to  pre- 
pare for  a  defence  or  for  trial. 
These  particular  averments  mean, 
under  the  circumstances,  that  the 
examination  is  necessary  for  the 
defence,  inasmuch  as  preparation 
is  necessary  for  defence. 

The  wliole  affidavit,  taken   to- 


gether, affirmatively  shows  that 
the  object  of  the  examination 
was,  not  to  procure  testimony  up- 
on the  trial,  but  information  to 
use  in  preparation  for  trial.  For 
this  reason  tlie  motion  to  vacate 
the  order  for  examination  should 
have  been  granted. 

Order  reversed,  with  $10  costs, 
and  order  vacating  order  for  ex- 
amination granted,  with  $10  costs 
to  plaintiff  to  abide  event. 

Opinion  by  Sedgwick,  Ch,  J. ; 
O'Oorman,  J.,  concurs. 


BILL  OF    PARTICULARS. 
EJECTMENT. 

N.  Y.  C0.UM0N  Pleas.  General 
Tekm. 

Matilda    W.     Stevens    et    al., 
respts.,  V.  John  Webb,  applt. 

Decided  March  15,  1883. 

Upon  a  motion  for  a  bill  of  particulars  in  an 
action  of  ejectment,  it  appeared  that  tlie 
defence  was  tliat  more  than  forty  years 
previous  to  the  action  the  boundary  lines 
between  the  lands  of  plaintiff's  ancestors 
and  those  of  defendant's  grantors  had,  by 
consent  of  all  parties  in  interest,  been  prac- 
tically located,  so  as  to  exclude  from  the 
lands  of  plaintiff's  ancestors  the  property 
in  question,  and  to  include  4he  same  in  the 
lands  of  defendant's  grantors.  It  also  ap- 
peared by  the  affidavit  of  plaintiff's  attor- 
neys that  in  another  lili<^ation  involving 
the  same  questions  concerning  adjacent 
property  defendant  offered  to  show  four 
distinct  existing  boundary  lines,  practically 
located  at  intervals  of  many  years,  by  three 
of  plaintiff's  predecessors.  Held,  That 
plaintiff  was  not  entitled  to  a  bill  of  par- 
ticulars containing  a  statement  of  what 
lines  defendant  intended  to  rely  upon,  by 
whom  and  at  what  time  made,  etc.,  and 
that  in  this  case  knowledge  by  plaintiff's 
attorney  is  knowledge  by  plaintiff  per- 
sonally. 
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Appeal  from  order  ot  Special 
Term,  requiring  defendant  to  fur- 
nish a  bill  of  particulars  of  the 
matters  alleged  in  the  sixth  para- 
graph of  his  answer. 

The  action  was  ejectment,  to  re- 
cover the  possession  of  certain 
real  property  of  which  plaintiffs 
claimed  to  be  devisees,  alleging 
that  defendant  was  wrongfully  in 
possession  thereof.  The  defence 
in  the  sixth  paragraph  was  that 
more  than  forty  years  before  the 
commencement  of  this  suit  the 
boundary  or  division  lines  between 
plaintiff's  ancestors  and  the  Cor- 
poration of  the  City  of  New  York 
were  by  all  the  parties  in  interest 
practically  located  and  adjusted 
so  as  to  exclude  from  the  lands  of 
plaintiff's  ancestors  and  to  include 
within  the  lands  of  said  corpora- 
tion the  premises  which  are  de- 
scribed by  metes  and  bounds  in 
the  twelfth  paragraph  of  the  com- 
plaint, and  are  premises  which  de- 
fendant holds  under  claim  of  title 
from  said  corporation,  and  to  re- 
cover which  from  defendant 
plaintiff  has  brought  this  action  of 
ejectment.  The  affidavit  upon 
which  the  order  to  show  cause 
was  granted  was  made  by  plain- 
tiff's attorney,  in  which  he  stated 
that  in  a  former  litigation,  in 
which  a  similar  defence  was  inter- 
posed in  respect  to  the  property 
in  the  vicinity  of  that  of  the  one  in- 
volved in  this  suit,  proof  was  of- 
fered by  the  counsel  for  defendant 
in  the  present  suit  of  the  existence 
of  four  distinct  existing  bound- 
ary lines  of  plaintiff's  land  ;  that 
it  was  then  contended  that  they 
had  all  been   practically  located  ; 


that  three  of  plaintiff's  predeces- 
sors, at  intervals  of  many  years, 
had  located  and  adjusted  them. 

The  affidavit  in  opposition 
states  that  in  ttfree  previous  trials 
the  questions  of  fact  presented  by 
the  defence  in  this  action  had 
been  the  subject  of  direct  investi- 
gation ;  that  plaintiff's  attorney 
was  counsel  in  these  actions,  and 
that  it  is  the  belief  of  defendant's 
counsel  that  there  is  not,  and  can- 
not be,  any  evidence  introduced  in 
the  trial  of  the  present  action 
other  than  that  embraced  in  the 
former  actions,  and  of  which  he 
believes  plaintiff's  counsel  is  as 
fully  informed  as  any  living  per- 
son. 

Upon  these  affidavits  the  court 
granted  an  order  to  show  cause 
why  defendant  should  not  ''  state 
what  lines  and  upon  what  posi- 
tion and  upon  what  soil  they  are, 
or  by  what  ancestor  or  predeces- 
sor he  expects  to  prove  that  such 
lines  were  so  located  or  adjusted, 
and  at  what  time  he  claims  or  ex- 
pects to  prove  that  they  were  so 
located  and  adjusted,"  and  an  or- 
der was  granted  thereon  requiring 
generally  that  plaintiff  furnish 
a  bill  of  particulars  of  the  matters 
alleged  in  the  sixth  paragraph  of 
his  answer. 

Paddock  <fe  Cannon,  for  applt. 

T.  M,  Tyng,  for  respts. 

Held,  Error.  In  this  case  the 
order  would  naturally  be  inter- 
preted in  connection  with  what 
plaintiff  had  asked  in  the  order  to 
show  cause,  and  how  the  bound- 
ary or  di\^ision  lines  were  so  locat- 
ed as  to  exclude  the  lands  of 
plaintiff's  ancestors  and  include  in 
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the  lands  of  the  Corporation  of 
the  City  of  New  York  the  prem- 
ises which  defendant  and  his 
grantor  have  held  and  had  posses- 
sion of  for  more  than  40  years  un- 
der a  claim  of  a  title,  is  matter  of 
evidence,  and  defendant  is  not  re- 
quired to  declare  to  his  adversary 
the  evidence  by  which  he  expects 
to  prove  the  fact  upon  which  he 
relies  as  his  defence  ;  in  addition 
to  which  plain tiflP  8  attorney  knows 
fully  what  that  evidence  is,  and 
in  this  case  the  knowledge  of  the 
attorney  is  the  knowledge  of  the 
party. 

There  is  no  reason  why  defend- 
ant should  be  limited  to  any  one 
of  the  particular  lines  assumed  by 
him  to  have  been  adjusted  and 
located,  nor  be  obliged  to  state  by 
what  ancestor  located.  The  plain- 
tiff is  fully  apprised  of  the  nature 
of  the  defence  which  defendant 
means  to  set  up  to  this  action,  it 
being  the  same  as  that  set  up  by 
him  in  former  actions. 

Order  reversed  ;  costs  to  abide 
event. 

Opinion  by  Daly,  Ch,  J, ;  Van 
Brunt  and  J.  F,  Daly,  J  J ,  con- 
cur. 


BILL  OF  PARTICULARS. 

N.^ .  Supreme  Court.     General 
Term.     First  Dept. 

Julius  Witkowski,  respt.,  v. 
James  W.  Paramore,  impld., 
applL 

Decided  March  30,  1883. 

Id  an  action  brought  against  the  assignee  of 
a  claim  agent  appointed  for  the  benefit  of 
plaintiff,  defendant  must,  where  he  sets  up 
purchase  of  the  agent's  interest,   state  the 


consideration  of  purchase.  If  it  consists  of 
moneys  loaned,  laid  out  and  expended  to 
and  on  the  behalf  of  the  assignor,  a  bill  of 
particulars  must  be  furnished. 

Appeal  from  an  order  direct- 
ing the  service  of  a  bill  of  particu- 
lars. 

This  action  was  brought  to  re- 
cover from  defendant  a  sum  of 
money,  with  interest,  collected 
from  the  United  States  Govern- 
ment by  defendant  as  claim  agent 
for  account  of  plaintiflF,  but  al- 
leged to  have  been  converted  by 
defendant  to  his  own  use. 

Defendant,  in  his  answer,  al- 
leges that  the  contract  was  as- 
signed to  him  as  collateral  secur- 
ity for  the  repayment  of  loans  and 
sums  of  money  advanced  by  him 
to  and  for  the  benefit  and  at  the 
request  of  one  L.,  agent  of  plain- 
tiff and  assignor  of  the  contract. 

It  is  claimed  by  plaintiff  that  L. 
was  a  clerk  for  defendant  and  that 
the  contract  held  by  him  was  for 
the  account  and  benefit  of  plain- 
tiff. From  an  order  directing  a 
bill  of  particulars  this  appeal  is 
taken. 

H.  M.  Whitehead,  for  respt. 

Arthur  Furber,  for  applt. 

Held,  That  what  the  order  from 
which  thisappeal  has  been  taken  re- 
quired was  that  defendants  should 
serve  a  bill  of  particulars  of  the 
moneys  alleged  to  have  been  ad- 
vanced and  paid  out  by  them.  No 
evidence  was  i)roduced  of  their  in- 
ability to  make  out  and  serve  such 
particulars.  And  if  they  made 
these  payments,  it  is  reasonable  to 
presume  that  no  such  inability  in 
point  of  fact  existed.  And  for  the 
purpose  of  placing  plaintiff  in  a 
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position  in  whicti  he  may  be  able 
to  resist  this  defence,  such  particu- 
lars seem  to  be  indispensably  ne- 
cessary. To  require  plaintiflf  to  go 
to  trial  on  the  general  allegations 
without  such  particulars  would 
probably  subject  him  to  a  surprise 
that  might  pr^^vent  him  from  en- 
forcing a  meritorious  cause  of  ac- 
tion against  defendant. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  hy  Daniels^  J.;  Davis, 
P.  J.,  and  Brady,  J.,  concur. 


PLEADING.     ARREST. 

N.Y.  Superior  Court.   General 
Term. 

Samuel  Schwenk  et  al.,  respts., 
V.  Robert  Nay  lor,  applt. 

Decided  Feb.  19,  1888. 

In  an  action  to  recover  damages  for  inducing 
plaintiflf  to  part  with  his  money  by  false 
and  fraudulent  representations,  the  com- 
plaint alleged  that  defendant  stated  to  plain- 
tiflf that  he  was  "  the  sole  owner  of  the  stock 
of  a  certain  corporation,  which  company 
owned  and  held  the  title  to  about  thirty- 
three  acres  of  land  situated,  etc.,  having 
thereon  a  large  and  valuable  saw  mill  *  * 
water  front  *  *  wharves,  all  of  which  he 
represented  to  bo  of  great  value  and  a  rare  in- 
vestment" And  further. that  defendant  "pre- 
tended to  point  out  to  plaintiflf  the  metes  and 
bounds  of  said  lands,"  and  ''further  pointed 
out  that  the  company's  lands  included,  &c." 
Defendant's  ownership  of  the  stock  was 
fully  proven  by  his  affidavits.  Upon  a  mo- 
tion to  vacate  an  order  of  arrest,  Held,  That 
the  clause  *' which  company  owned,  &c.," 
and  those  which  follow,  are  to  be  deemed 
descriptions  of  the  property  made  by  the 
pleader,  and  not  allegations  of  statements 
made  by  defendant  to  plaintiflf ;  that  the  ; 
allegation  "all  of  which  be  represented  to 
be  of  great  value,  &c.,'*  concerns  a  matter  i 
of  opinion,  not  of  fact.     That  the  words 


I  ** pretended  to  point  out"  and  ** pointed 
out "  are  not  the  equivalent  of  said  or  rep- 
resented, and  as  the  above  were  the  false 
representations  relied  on  as  a  caase  of  ac- 
tion, and  as  they  were  not  stated  in  the 
complaint  with  deflniteness  and  certainty 
sufficient  to  constitute  such  a  cause  of  ac- 
tion, the  order  of  arrest  must  therefore  be 
vacated. 

Appeal  by  defendant  from  order 
denying  motion  to  vacate  order  of 
arrest. 

The  motion  was  made  upon  the 
ground  that  fraud  was  not  shown. 

In  support  of  the  order  plaintiflf 
claimed  that  the  complaint  shows 
that  by  reason  of  false  and  fraud- 
ulent representations  made  by  de- 
fendant plaintiff  was  induced  to 
part   with   certain    moneys.      The 
part  of  the  complafnt  which  shows 
what  defendant  did  state  is  as  fol- 
lows: That  defendant  "stated and 
represented  to  the  plaintiffs  that 
he  was  the  sole  owner  and  holder 
of  all    the   shares   of   the  capital 
stock    of     a    certain    corporation 
formed  under  the  laws  of  this  State 
and  known  as  the  Central  Florida 
Mills  &   Lumber  Co.,  which  com- 
pany has  owned  and  lield  the  title 
to  about  thirty-three  acres  of  land 
situated  at  Apalachicola,    Frank- 
lin   Co.,  Florida,  having  thereon 
a  large,  and   valuable    saw   mill, 
with   its  machinery,  fixtures  and 
appurtenances ;    also    having   an 
extensive    water    front     of    over 
•2,000  feet  on  Turtle  Harbor,  with 
large  and   commodious  wharves, 
all  of  which  he  represented  to  be 
of  great  value — a  rare  investment.'' 

W.  B.  Putney,  for  applt. 

A.  a.  Dyett,  for  respts. 

J9feZd,  That  the  clauses  *' which 
company  owned  and  held  the  title" 
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to  thirty-three  acres  of  land  and 
**  having  thereon  a  large  and  valu- 
able saw  mill,  &c.;  also  having  an 
extensive  water  front  with  large 
and  commodious  wharves,  &c.," 
do  not  appear  to  be  allegations  of 
statements  made  by  defendant, 
bntare  descriptions  of  the  prop- 
erty made  by  the  pleader.  The 
rule  is  that  allegations  wliich  are 
consistent  with  there  being  no 
cause  of  action  are  not  to  be  deemed 
as  tending  to  show  a  cause  of  ac- 
tion, and  in  this  case  it  as  much 
appears  that  the  defendant  did  not 
assert  the  existence  of  the  facts 
embodied  in  the  clauses  referred  to 
as  that  he  did.  The  last  clause, 
"all  of  which  he  represented  to  be 
of  great  value  and  a  rare  invest- 
ment," refers  only  to  the  stock, 
the  land,  the  mill,  th«  water  front 
and  the  wharves.  Plaintiffs  do 
not  deny  the  value  of  these,  and  if 
they  did  the  matter  was  of  opinion 
and  not  of  fact.  It  does  not  con- 
tain an  allegation  of  a  representa- 
tion that  the  water  front  was  a 
part  of  the  property. 

The  complaint  subsequently  al- 
leges that  afterwards  defendant 
met  one  of  the  plaintiffs  in  Florida 
and  then  and  there  pretended  to 
point  out  to  that  plaintiff  the  metes 
and  bounds  of  said  lands,  and 
"further  pointed  out  that"  the 
*'  conapany's  land  included  in  said 
thirty-three  acres  took  in  and  in- 
cluded all  of  the  land  immediately 
south  of  the  mill  between  said  mill 
and  a  certain  creek,  with  said 
water  front  of  2,000  feet  as  afore- 
said. 

"That  defendant  then  and  there, 
in  repetition  of  what  he  had  before 
Vol.  n.-No.  10. 


said  in  that  behalf,  reiterated  and 
represented  that  said  water  front 

!  and  wharfage  were  of  great  and 

'  permanent  value  to   the   property 

]  and  business." 

Held,   That    the    words    *'  pre- 

;  tended  to  point  out"  and  ''pointed 

I  out"  have  no  definite  meaning  and 
certainly  are  not  the  equivalent  of 
said    or    represented.     They    de- 

I  scribe  acts  of  some  kind,  and  there 

'  are  no  sufficient  allegations  that 
these  undefined  acts  were    of    a 

I  fraudulent  character. 

Order  reversed,  with  $10  costs, 

I  and  order  of  arrest  vacated,  with 

j  $10  costs  to  abide  event. 

Opinion  by  Sedgwick^  Ch.  J.  ; 

\  OQorman^  J,y  concurs. 


ATTACHMENT.    SERVICE. 

N.  \.  C6uRT  OF  Appeals. 

Gribbon  et  al.,  applts,^  v.  Freel, 
impld.,  respt. 

Decided  June  26,  1883. 

An  error  in  a  summons  as  to  the  time  within 
which  the  defendant  must  appear  and  an- 
swer constitutes  a  mere  irregularity  capa- 
ble of  amendment  nuric  pro  tunc. 

When  the  statute  requires  service  of  process 
to  be  made  out  of  the  State  or  by  publica- 
tion within  thirty  days,  and  the  thirtieth 
day  occurs  upon  Sunday,  a  service  made  or 
publication  commenced  on  the  thirty-first 
day  is  a  compliance  with  the  statute. 

The  summons  for  the  commence- 
ment of  this  action  was  issued  out 
'  of  the  Marine  Court  of  the  City  of 
New  York,  in  which  P.,  who  was 
a  non-resident  of  the  State,  was 
required  to  answer  in  six  days. 
The  summons  was  in  the  form  gen- 
erally required  to  be  used  in  that 
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court.  Thereafter,  on  June  16, 1882, 
plaintiffs  obtained  a  warrant  of  at- 
tachment from  said  court  by  virtue 
of  which  F.'s  property  within  this 
State  was  attached,  and  on  July  14 
they  procured  an  order  for  the  pub- 
lication of  the  summons  against  F. 
On  July  17th  the  summons  was 
personally  served  on  him  without 
the  State.  Thereafter  defendant 
moved  by  counsel,  who  appeared 
specially  for  that  purpose,  to  va- 
cate the  attachment  on  the  grounds 
that  the  summons  was  not  served 
within  thirty  days  after  the  grant- 
ing of  the  attachment,  and  that  it 
required  F.  to  answer  within  6  in- 
stead of  10  days.  The  motion  was 
denied  at  the  Special  Term  of  the 
Marine  Court,  and  an  order  was 
made  that  the  summons  be  amend- 
ed nunc  pro  tunc  as  to  F.,  so  that 
it  should  read  that  the  time  within 
which  to  answer  be  teh  days,  and 
that  the  summons  have  like  force 
and  effect  as  if  it  had  originally 
read  ten  days,  and  that  the  service 
of  a  copy  of  the  order  on  F.'s  at- 
torney be  sufficient  service  and  no- 
tice to  him  that  the  summons  had 
been  so  amended,  and  that  he  have 
until  the  expiration  of  ten  days  to 
serve  his  answer.  This  order  was 
affirmed  on  appeal  by  the  General 
Term.  An  appeal  was  then  taken 
to  the  Court  of  Common  Pleas, 
where  the  orders  of  the  Marine 
Court  were  reversed.  Plaintiff 
then,  by  permission  of  the  Court 
of  Common  Pleas,  brought  this 
appeal.  It  appeared  that  the  day 
on  which  the  summons  was  served 
was  the  81  st  day  after  the  grant- 
ing of  the  attachment.  The  day 
preceding  was  Sunday. 


William  Blaikie,  for  applts. 

Adolph  Ascher,  for  respt. 

Held,  That  the  summons  was 
served  in  time  and  within  thirty 
days,  as  required  by  section 
638  of  the  Code.  Code,  §  788. 
The  Marine  Court  obtained  juris- 
diction of  the  action  from  the  time 
of  the  granting  of  the  attachment. 
Code,  §  416.  The  insertion  of  six 
days,  instead  of  ten,  was  an  irreg- 
ularity merely.  3  How.  Pr.,  28;  26 
N.  Y.,  418;  50  id.,  176;  45  Barb., 
194;  9  Dowl.,  487.  The  summons 
was  amendable  under  §  723  of  the 
Code,  which  applies  to  the  Marine 
Court. 

Order  of  Common  Pleas,  revers- 
ing order  of  Marine  Court,  re- 
versed, and  that  of  Marine  Court 
affirmed. 

Opinion  by  Earl,  J.  All  concur, 
except  Rapallo,  •/.,  not  voting. 


NEGOTIABLE  PAPER. 
DENCE. 


EVI- 


N.  Y.  Court  of  Appeals. 

Juilliard,  rec'r,  applt,  v.  Chaf- 
fee, trustee  and  assignee,  respt. 

Decided  June  5,  1883. 

In  an  action  upon  a  written  instrument  to  re- 
cover a  sum  of  money  alleged  to  have  been 
loaned,  defendant  was  allowed  to  show  that 
by  a  prior  arrangement  the  parties  repre- 
sented by  plaintiff  were  to  advance  money 
in  anticipation  of  debts  owing  by  them,  for 
which  defendant  was  to  give  as  a  receipt 
the  instrument  in  question  ;  that  defendant 
was  to  apply  the  money  in  payment  of  such 
debts,  and  upon  his  doing  so  the  instrument 
was  to  be  returned  to  him.  Hdd,  No  er- 
ror ;  that  the  written  instrument  did  not 
constitute  the  agreement,  but  was  only 
evidence  of  a  part  of  it,  and  being  relied  on 
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by  plaintiff,  defendant  had  a  right  to  show 
the  whole  transaction. 
Affirming  S.  C,  14  W.  Dig.,  854. 

This  action  was  brought  by 
plaintiff,  as  receiver  of  the  firm  of 
H.,  S.  &  Co.,  to  recover  $100,000, 
alleged  to  have  been  loaned  by  said 
firm  to  defendant,  on  May  7, 1874, 
as  assignee  of  the  A.  &  W.  S.  Man- 
nfacturing  Company,  upon  his 
promise  to  repay  the  same  on  de- 
mand, with  interest.  Defendant's 
answer  set  up  that  certain  obliga- 
tions of  the  A.  &  W.  S.  Company, 
on  which  H.,  S.  &  Co.  were  also 
liable,  had  been  extended  by  de- 
fendant's notes,  endorsed  by  H.,  S. 
&  Co.,  upon  an  agreement  that 
their  liability  should  cease  on  pay- 
ment by  them  of  forty  per  cent,  of 
the  amount  of  the  notes  and  inter- 
est ;  that  the  money  named  in  the 
complaint  was  received  by  defend- 
ant in  pursuance  of  this  agreement, 
to  be  paid  over  to  the  holders  of 
the  notes,  in  discharge,  as  far  as  it 
would  go,  of  interest  the  firm  had 
agreed  to  pay,  and  that  the  firm 
had  so  applied  it.  Plaintiff  put  in 
evidence  upon  the  trial  a  written 
instrument  in  these  words :  '*  Bor- 
rowed and  received  of  Hoyt, 
Sprague  &  Co.,  the  sum  of  $100,- 
.000,  payable  to  them,  or  order,  on 
demand,  with  interest  at  the  rate 
of  seven  percent,  per  annum,  from 
May  7,  1874. 
$100,000. 

A.  &  W.  Sprague  M'f  g  Co., 
B.  Chaffee,  Trustee, 
under  their  mortgage  deed." 

Defendant  then  gave  evidence 
tending  to  prove  the  matters  alleg- 
ed in  his  answer,  and  that  it  was  at 
the  same  time  agreed  between  H., 


S.  &  Co.  and  himself  that  the  re- 
ceipt to  be  given  by  him  for  the 
money  so  advanced  should  beheld 
by  them  until  July  1st,  and  then 
returned  to  defendant ;  that  the 
paper  upon  which  plaintiff  relied 
was  the  receipt  referred  to,  and 
was  put  in  that  form  at  the  request 
of  H.,  S.  &  Co.  ;  that  the  amount 
named  was  furnished  and  applied 
by  the  defendant  upon  the  obliga- 
tions of  the  A.  &  W.  S.  Co.  It 
was  conceded  that  the  arrange- 
ment was  made  by  parol  a  day  or 
two  before  the  writing  was  signed. 
Plaintiff  objected  to  proof  of  the 
parol  negotiations,  and  at  the  close 
of  the  case  moved  to  strike  out 
evidence  of  parol  negotiations, 
or  communications  prior  to  the 
making  of  said  paper,  as  contra- 
dicting the  written  instrument. 
This  motion  was  denied. 

William  Allen  Butler^  for  applt. 

Luther  R.  Marshy  for  respt. 

Held^  No  error ;  That  as  the  evi- 
dence disclosed  that  the  instru- 
ment put  in  evidence  by  plaintiff 
was  only  a  part  of  a  prior  parol 
arrangement,  by  the  terms  of 
which  the  payees  were  to  advance 
money  in  anticipation  upon  debts 
owing  by  them,  and  on  defendant's 
promise  that  it  should  be  so  paid 
in  discharge  of  those  debts,  and 
which  also  provided  for  a  return  of 
the  paper  to  the  defendant  when 
the  money  was  so  applied,  the  note 
did  not  constitute  the  agreement, 
but  was  evidence  only  of  a  part  of 
it,  and  being  relied  upon  by  plain- 
tiff, defendant  had  a  right  to  show 
the  whole  transaction.  1  Green- 
leafs    Evidence,    §  234a;    34    N. 
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Y.,  24 ;  58  id.,  381  ;  L.  K,  8  Ch. 
App.,  361. 

Hoare  v.  Graham,  3  Oampb.,67  ; 
Moseley  v.  Hare  ford,  10  B.  &  C, 
729  ;  Woodbridge  v.  Schooner,  3 
B.  &  A.  23d  ;  Bank  v.  Dunn,  6 
Peters,  61  ;  Irwin  v.  Saunders,  1 
Cow.*,  249,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
defendant,  affirmed. 

Opinion  by  Danforth^  J,  All 
concur. 


SURROGATES.     WILLS. 

N.  Y.  Court  of  Appeals. 

Purdy  et  al.,  applts,,  v.  Hayt 
et  al.,  exrs.,  respts. 

Decided  June  5,  1883. 

A  surrogate  has  jurisdiction  to  construe  a  will 
where  a  construction  is  necessary  to  deter- 
mine questions  arising  on  an  accounting. 

Testator  devised  his  real  estate  to  his  two  sis- 
ters for  life,  and  directed  that  upon  their 
death  it  should  be  sold,  the  proceeds  in- 
vested and  the  income  thereof  paid  to  E. 
for  life,  and  at  her  death  the  principal 
sliould  be  paid  to  her  children,  if  any ;  if 
none,  to  other  designated  parties.  Held, 
That  the  devise  to  E.  for  life,  with  remain- 
der to  her  children,  was  void  as  to  the  share 
devised  for  life  to  the  sister  of  testator  who 
first  died,  but  valid  as  to  the  share  of  the 
sister  who  survived  her. 

One  D.  died  in  1864,  leaving  a 
will  by  which  he  devised  his  real 
estate,  consisting  of  a  farm,  to  his 
two  sisters  for  life,  and  directed 
that  upon  their  death  the  farm 
should  be  sold  and  the  proceeds  in- 
vested by  the  executors  and  the  in- 
come thereof  paid  to  E.,  his  niece, 
''during  life,  and  at  her  death 
the  principal  to  be  divided  equally 
between    any  children    she    may 


leave,  or  if  but  one  such  child  the 
whole  to  be  paid  to  that  one."    In 
case  E.  died  without  leaving  law- 
ful issue,  then  the  principal  was 
given   to  other   parties  named  in 
the  will.  The  testator's  sisters  sur- 
vived him,  and  upon  their  death 
the  farm   was  sold  and   the  pro- 
ceeds invested   by  4he  executors, 
and  until  in  June,  1881,  the  income 
was  paid  to  E.     At  that  time  the 
executors  applied   to   have    their 
accounts  finally  settled.     The  ap- 
pellants,   who    are    some    of    the 
heirs-at-law   of    the   testator,   ap- 
peared on  the  accounting  and  ob- 
jected to  the  payments  to  E.,  on 
the  ground  that  the  provision  of 
the  will  directing  the  executors  to 
pay  the  income  from  the  proceeds 
of  the  farm   to  her  was  void,  and 
that  the  testator's  real  estate  de- 
scended on  his  death  to  his  heirs- 
at-law,   as    in   case  of    intestacy. 
The  surrogate  declined  to  pass  up- 
on the  construction  of  the  will  for 
want  of  jurisdiction. 

Thomas  Nelson^  for  applta. 

Milton  A.  Fowler  and  Thomas 
J.  Swift^  for  respts. 

Held^  Error ;  that  the  construc- 
tion of  the  will  being  necessary  to 
determine  the  question  arising  on 
the  accounting,  jurisdiction  at- 
tached as  incident  to  the  proceed- 
ing.    89  N.  Y.,  479 ;  91  id.,  439. 

There  is  no  suspension  of  the 
power  of  alienation  of  land  by  the 
creation  of  successive  life  estates 
therein  unless  they  are  contingent. 
Any  number  of  successive  vested 
life  estates  may  be  created  without 
violating  the  statute  of  perpetui- 
ties. 

Where  a  gift  in  remainder  is 
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npon  a  contingency  which  has  not 
happened  at  the  time  of  the  death 
of  the  second  life  tenant,  so  that 
it  cannot  then  be  known  who  will 
be  entitled  in  remainder,  accord- 
ing to  the  terms  of  the  instrument 
creating  the  estate,  the  provision 
of  the  revised  statutes  (1  R.  S., 
723,  §  17)  reserving  a  remainder 
limited  on  more  than  two  success- 
ive estates  for  life  does  not  apply. 
Said  section  applies  only  to  vested 
remainders.  It  only  executes  the 
remainder  in  possession  in  favor 
of  such  ascertained  persons  as,  ex- 
cept for  the  void  life  estate,  would 
under  the  terms  of  the  will  or 
deed  be  entitled  to  the  immediate 
possession.  47  N.  Y.,  397 ;  88  id., 
104. 

Also  held,  That  the  devise  to  the 
testator's  sisters  vested  in  them  a 
life  estate  in  the  farm  as  tenants 
in  common  with  cross-remainders, 
1  R.  S.,  727,  §44;  1  Green  Laws, 
207,  §6 ;  14  Wend.,  342 ;  5  Paige, 
229;  and  it  was  clearly  the  intent 
of  the  testator  that  the  surviving 
sister  should  enjoy  the  whole  es- 
tate during  life. 

There  is  no  objection  to  a  lim- 
itation to  two  as  tenants  in  com- 
mon for  life  and  of  the  share  of 
the  one  first  dying  to  the  survivor 
for  her  life.     14  Wend.,  338. 

Also  held^  That  the  remainder 
to  the  children  of  E.  is  contingent 
both  within  the  rules  of  the  stat- 
ute and  of  the  common  law.  11 
Paige,  185;  17  N.  Y.,  671  ;  4 
Keyes,  346. 

Also  held^  That  the  devise  to  E. 
of  a  Ufe  estate  in  the  proceeds  of 
the  farm,  with  remainder  to  her 
children,  was  void  as  to  the  share 


devised  for  life  to  the  sister  of  the 
testator  who  first  died,  but  valid 
as  to  the  share  of  the  sister  who 
survived  her.  1  Coke's  Litt.,  876  ; 
4  Kent,  368;  24  N.  Y.,  606. 

It  is  no  objection  to  the  validity 
ot  a  remainder  in  fee  that  it  is 
limited  in  favor  of  persons  not  in 
being  when  the  limitation  is  cre- 
ated or  not  ascertainable  until  ^the 
termination  of  a  precedent  estate, 
provided  only  that  the  contingency 
upon  which  the  remainder  depends 
must  happen  within  or  not  beyond 
the  termination  of  the  prescribed 
period  for  the  vesting  of  estates. 
24  N.  Y.,  9;  43  id.,  303. 

Where  a  precedent  or  particular 
estate  is  given  to  several  persons 
as  tenants  in  common,  the  remain- 
ders limited  upon  the  estates  of 
part  of  the  tenants  in  common 
may  fail  without  affecting  the  re- 
mainders limited  upon  the  estates 
of  the  others.  Corn,  on  Remain- 
ders, 193;  16  Wend.,  121. 

Judgment  of  General  Term,  af- 
firming decree  of  Surrogate,  re- 
versed. 

Opinion  by  Andrews^  J,  All 
concur,  except  Ruger,  Ch.  J,,  not 
voting. 

TAXES.     ACTION. 
N.  Y.  Court  of  Appeals.    ' 

Bridges,  Supr.,  respt,  v.  The 
Board  of  Supervisors  of  Sullivan 
Co.,  applt 

Decided  June  6,  1883. 

Where  the  Board  of  Supervisors  by  its  war- 
rant directs  the  collector  of  a  town  to  pay 
the  taxes  collected  under  Chap.  290,  Laws 
of  1874,  to  the  County  Treasurer  instead  of 
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to  the  Railroad  Commissioner  of  the  town 
and  by  virtue  thereof  the  taxes  are  so  paid, 
an  action  against  the  Board  of  Supervisors 
for  money  had  and  received  is  the  appro- 
priate remedy,  and  is  properly  brought  in 
the  name  of  the  supervisor  of  the  town. 
Affirming  S.  C,  14  W.  Dig.,  606. 

This,  action  was  brought  to  re- 
cover from  defendant  the  amount 
collected  from  the  New  York  and 
Oswego  Midland  Railroad  Com- 
pany, in  the  town  of  Liberty,  Sul- 
livan County,  as  taxes  for  county 
purposes,  wliich  had  been  paid 
over  to  the  county  treasurer  dur- 
ing the  years  1874,  1875, 1876, 1877 
and  1878  by  the  collector  of  such 
town.  The  money  was  claimed 
under  Chapter  296  of  the  Laws  of 
1874,  which  provides  for  the  repeal 
of  the  law  exempting  the  property 
of  said  railroad  company  from 
taxes ;  it  then  appropriates  a  por- 
tion of  the  taxes  thereafter  to  be 
levied  and  collected  from  the  prop- 
erty of  said  railroad  company  to 
the  several  towns  and  municipali- 
ties respectively  which  had  issued 
bonds  in  its  aid,  and  provides  that 
the  collector  of  each  such  town 
or  municipality  shall  pay  over 
to  the  railroad  commissioners  of 
his  town  or  municipality  the  taxes 
collected  by  him  from  said  railroad 
company  on  its  real  or  personal 
estate  within  five  days  from  the 
time  they  are  collected,  and  that 
said  commissioners  shall  give  to 
said  collector  a  receipt  therefor, 
which  shall  be  returned  to  the 
county  treasurer.  Defendant  di- 
rected the  collector  to  pay  such 
money  to  its  own  treasurer, 
and  the  town  collector,  for  the 
years  specified  above,  has  obeyed 
such    direction,    and    paid    these 


moneys  into  the  county  treasury, 
and  they  have  been  appropriated 
to  the  cQunty  for  its  own  use. 

Samuel  Hand^  for  applt. 

T,  F.  Bush,  for  respt. 

Held^  That  the  action  was  prop- 
erly brought  in  the  name  of  the 
supervisor  of  the  town,  che  rights 
of  the  town  having  been  invaded. 
§  92  of  Article  4,  Title  4,  of  Chap. 
8,  of  Part  3,  of  Revised  Statutes; 
62  N.  Y.,  434. 

People  V.  Brown,  55  N.  Y.,  180, 
distinguished. 

Also  held.  That  the  taxes  col- 
lected from  the  railroad  company, 
under  the  Act  of  1874,  and  received 
by  the  county,  belonged  to  the 
town,  and  the  county  should  re- 
fund them,  and  an  action  for  money 
had  and  received  is  the  appropriate 
remedy.  12  N.  Y.,  52;  45  id., 
676;  62  id.,  294.  It  is  no  answer 
to  an  action  to  recover  this  money 
to  plead  that  the  county  has  re- 
ceived no  more  money  than  the 
law  entitled  it  to  levy  upon  and 
collect  from  the  county  at  large. 

The  new  right,  if  any,  created 
by  the  Act  of  1874,  relative  to  the 
enforcement  of  the  payment  of  the 
taxes  against  the  railroad  com- 
pany, and  the  liability  of  the  col- 
lector to  account  for  the  property 
of  the  town  after  it  had  come  into 
his  possession,  was  not  a  right 
created  by  the  statute,  but  existed 
at  common  law,  and  had  no  refer- 
ence to  the  rights  which  the  town 
had  previously  acquired  in  the 
moneys  so  collected.  5  Johns., 
175 ;  3  Hill,  38.  The  right  of  the 
town  to  the  moneys  collected 
having  become  perfected  upon 
their  receipt  by  the  collector  from 
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the  railroad  company,  it  became 
entitled  to  the  same  remedies  for 
the  protection  of  ils  rights  of 
property  as  exist  for  the  enforce- 
ment of  similar  rights  in  the  case 
of  individaals. 

Judgment  of  General  Terra,  af- 
firming judgment  for  plaintiff  as 
modified,  affirmed. 

Opinion  by  Ruger^  Gh.  J.  All 
concur. 


TRADEMARKS. 

N.  Y.  Court  of  Appeals. 

Selchow  et  ^\,,respts,,v.  Baker 
et  al.,  applts. 

Decided  June  19, 1883. 

A  person  has  a  right  to  attach  any  distinctive 
name  to  articles  manufactured  by  or  for 
him  and  to  appropriate  it  as  a  trademark, 
provided  such  name  is  original  and  has 
never  before  been  applied  to  such  articles 
and  also  that  it  is  an  arbitrary  or  fanciful 
name  not  in  itself  descriptive  of  the  article. 
Where  this  is  done,  the  person  adopting 
snch  name  is  entitled  to  be  protected  in  its 
nse,  notwithstanding  it  has  become  so  gen- 
erally known  that  it  has  been  adopted  by 
the  public  as  the  ordinary  appellation  of 
the  article. 

Plaintiffs  were  engaged  in  the 
manufacture  of  a  toy,  which  was 
called  by  them  '*  Sliced  Animals," 
**  Sliced  Birds,"  '^Sliced  Objects," 
which  words  had  been  appropria- 
ted by  them  as  a  trademark.  These 
words  would  not  convey  to  a  per- 
son who  had  never  seen  the  toy, 
and  who  did  not  know  what  it  was, 
any  idea  of  its  character,  nor  would 
they  be  appropriate  to  be  used  by 
a  person  desiring  to  give  a  correct 
or  any  description  of  the  toy.  This 
name  had  been  invented  by  the 
plaintiffs  and  never  before  been 


applied  to  the  toy,  although  toys 
of  a  similar  character  had  been  in 
use.  They  were  the  distinguish- 
ing mark  by  which  plaintiffs' 
manufactures  had  become  known 
and  were  dealt  in  in  the  market. 
Plaintiffs  applied  for  a  temporary 
injunction  restraining  defendants 
from  infringing  upon  their  trade- 
mark. 

Held^  That  plaintiffs  had  aright 
to  attach  to  the  articles  manufac- 
tured by  them  any  distinctive 
name,  and  to  appropriate  it  as  a 
trademark,  provided  the  name  so 
selected  by  them  is  original  and 
has  never  before  been  applied  to 
such  articles,  and  provided  also 
that  it  is  an  arbitrary  or  fanciful 
name  not  in  itself  descriptive  of 
the  article. 

A  name  which  does  not  in  itself 
indicate  what  the  article  is,  or 
what  are  its  qualities  or  component 
parts,  but  which  is  invented  or 
adopted  by  a  manufacturer  solely 
for  the  purpose  of  distinguishing 
his  products  and  whose  exclusive 
appropriation  to  that  purpose  in 
no  way  restricts  others  from  prop- 
erly describing  similar  articles 
produced  by  them,  may  be  appro 
priated  as  a  trademark  and  pro- 
tected as  such. 

Where  a  manufacturer  has  in- 
vented a  new  name,  consisting 
either  of  a  new  word  or  a  word  or 
words  in  common  use,  which  he 
has  applied  for  the  first  time  to  his 
own  manufacture,  or  to  an  article 
manufactured  for  him,  to  distin- 
guish it  from  those  manufactured 
and  sold  by  others,  and  the  name 
thus  adopted  is  not  generic,  or  de- 
scriptive of  the  article,   its  quali- 
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ties,  ingredients  or  characteristics, 
but  is  arbitrary  or  fanciful,  and  is 
not  used  merely  to  denote  grade 
or  quality,  he  is  entitled  to  be 
protected  in  the  use  of  that  name, 
notwithstanding  it  has  become  so 
generally  known  that  it  has  been 
adopted  by  the  public  as  the  or- 
dinary appellation  of  the  article. 

As  a  general  rule,  this  court  will 
not  review  an  order  granting  or 
refusing  a  temporary  order  of  in- 
junction which  the  court  below 
had  jurisdiction  to  grant.  Where, 
however,  it  clearly  appears  that 
the  complaint  showed  no  cause  of 
action,  a  preliminary  injunction 
would  not  be  authorized,  and  the 
granting  of  it  would  be  an  error 
of  law  which  might  be  reviewed 
on  appeal.  90  N.  Y.,  58.  This 
rule  does  not  apply  where  a  doubt- 
ful question  of  law  arises  upon 
the  complaint. 

Order  of  General  Term,  aflBrm- 
ing  an  order  granting  an  injunc- 
cion,  affirmed. 

Opinion  by  Rapallo^  J.  All 
concur. 


DEED.     DESCRIPTION.    PAR- 
TITION. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Richard     G.     Frost     v.     Mary 
Hirschberg  et  al. 

Decided  March  20,  1883. 

When  a  deed  describes  the  property  con- 
veyed as  a  lot  of  a  certain  number  on  a  map 
referred  to,  but  the  boundaries  given  and 
the  area  staled  include  not  only  the  lot  re- 
ferred to  but  also  an  adjoining  one  on  the 
same  map,  the  boundaries  and  area  prevail 
and  the  deed  conveys  both  lots. 


Delay  in  entering  final  judgment  in  a  parti- 
tion suit  will  not  relieve  the  purchaser  at 
the  partition  sale  of  his  purchase,  particu- 
larly in  the  absence  of  proof  of  any  loss 
sustained  by  him  by  reason  of  the  delay. 

Appeal  from  an  order  denying 
the  motion  of  a  purchaser  at  the 
partition  sale  under  judgment  in 
this  action  to  be  relieved  of  his 
purchase. 

In  1812  S.,  the  owner  of  the  land 
partitioned  in  this  action,  executed 
a  mortgage  to  the  Eagle  Fire  In- 
surance Company  of  New  York, 
mortgaging  a  piece  of  land  de- 
scribed as  lot  No.  33  on  a  certain 
map,  and  bounded  northerly  by 
the  land  of  H.,  easterly  by  lot  No. 
34,  southerly  by  lot  No.  32,  and 
westerly  by  lots  Nos.  12  and  13, 
containing  nine  acres  and  thirty- 
three  perches.  In  1817  S.  con- 
veyed the  property  sought  to  be 
partitioned  in  this  action  to  one 
H.,  and  the  same  year  the  Eagle 
Fire  Insurance  Company  fore- 
closed the  mortgage,  and  the  prop- 
erty sought  to  be  partitioned  in 
this  action  was  bought  by  one  M. 
at  the  foreclosure  sale,  and  M.  and 
his  heirs  remained  the  undisputed 
owners  of  it  down  to  the  time  when 
this  partition  suit  was  instituted 
between  the  latter.  The  purchaser 
at  the  partition  sale  refused  to 
complete  his  purchase  because  lot 
33,  referred  to  in  the  mortgage 
under  w^hich  the  parties  to  this 
action  claimed  title,  was  only  a 
portion  of  the  land  partitioned, 
which  included  not  only  lot  33  but 
also  lot  O  on  the  same  map.  It 
appeared,  however,  that  the 
boundaries  mentioned  in  the  mort- 
gage included  lot  O,  and  that  that 
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lot  had  to  be  taken  with  lot  33  to 
make  up  the  area  stated  in  the 
mortgage.  The  purchaser  also  ob- 
jected to  completing  his  purchase 
on  the  ground  of  delay  in  entering 
final  judgment  in  the  action,  but 
^ve  no  proof  of  any  loss  that  he 
had  sustained  thereby. 

M.  S.  Isaacs^  for  purchaser, 
applt. 

Thomas  H,  Rodman^  for  respt. 

Held^  That  there  can  be  no  ques- 
tion but  that  the  mortgage  ex- 
tended over  both  lot  33  and  lot  O, 
and  that,  moreover,  the  title  of 
plaintiff  was  marked  by  an  ad- 
verse possession  of  nearly  sixty- 
five  years,  and  there  was  no  reason, 
therefore,,  to  doubt  the  validity  of 
the  title. 

That  delay  in  entering  final 
judgment  could  not  be  considered 
upon  an  application  of  this  kind  as 
sufficient  to  release  the  purchaser 
from  his  purchase,  particularly  in 
the  absence  of  proof  that  any  loss 
had  been  sustained  by  him  by  rea- 
son of  such  delay. 

Order  affirmed,  with  costs. 

Opinion  by  Brady ^  J.  ;  Davis^ 
P.  /.,  and  Daniels^  /.,  concur. 


PLEADING. 

N.Y.  Supreme  Court.     General 
Term.    First  Dept. 

Thomas  H.Walter  et  al.,  respts., 
V.  Jonathan  O.  Fowler,  appU. 

Decided  March  20,  1883. 

When  a  series  of  actions  is  necessarily  brought 
to  recover,  under  an  indenture  of  lease,  the 
rent  that  accrues  at  the  periods  named  in  it, 
the  defendant  cannot  interpose  the  same 
defence  to  each  action,  but  must  elect  in 
Vol.  17.— No.  10a. 


which  of  the  actions  he  will  avail  himself 
of  it. 
A  mere  trespass  is  not  a  breach  of  the  cove- 
nant of  quiet  enjoyment  and  will  not  con- 
stitute a  defence  to  an  action  for  rent  in  the 
absence  of  a  statement  of  facts  placing  up- 
on the  landlord  the  responsibility  for  such 
trespass  and  to  such  an  extent  as  to  amount 
to  an  interference  with  the  possession  and 
therefore  to  a  breach  of  the  said  covenant. 

Appeal  from  a  judgment,entered 
on  an  order  therefor,  striking  out 
portions  of  defendant's  answer. 

This  action  was  brought  by 
plaintiffs,  as  landlords,  to  recover 
of  defendant,  their  tenant,  the 
quarter's  rent  of  the  leased  prem- 
ises falling  due  February  1,  1880. 
An  action  similar  in  character  was 
brought  to  recover  the  amount  due 
as  rent  up  to  December,  1879.  In 
that  action  defendant  interposed 
an  answer  setting  up  various  coun- 
terclaims and  defences,  based  up- 
on alleged  breaches  of  covenant, 
and  in  this  action  he  again  set 
them  up.  The  court  below  gave 
defendant  the  privilege  of  electing 
in  which  action  he  would  try  the 
issues  founded  upon  them,  and  on 
his  failing  to  make  this  election 
it  struck  them  out  of  his  answer 
in  this  action  and  ordered  judg- 
ment for  plaintiffs. 

D.  Noble  Jiowan,  for  applt. 

Oeo.  W.  BlliSy  for  respt. 

Seldy  No  error  ;  that  when  a 
series  of  actions  is  necessarily 
brought  to  recover,  under  an  in- 
denture of  lease,  the  rent  that  ac- 
crues at  the  periods  named  in  it, 
the  defendant  cannot  interpose  the 
same  defence  to  each  action  as  it 
is  brought,  but  must  elect  in  which 
of  the  actions  he  will  avail  himself 
of  his  defence. 
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The  only  new  defence  set  up  by 
the  answer  in  this  action  was  that 
during  the  occupancy  of  the  prem- 
ises by  defendant  plaintiffs  had 
instituted  a  partition  suit  to  divide 
them  ;  and  that,  owing  to  the  vis- 
its of  the  referee  and  commission- 
ers, and  of  masons,  carpenters,  &o., 
to  the  premises  for  the  purpose  of 
ascertaining  how  they  could  be 
actually  partitioned,  certain  of  his 
tenants  became  alarmed  and  moved 
away,  thereby  causing  a  diminu- 
tion of  his  rentals  to  the  amount 
of  $20,000.  This  defence  was  also 
stricken  out. 

Held^  No  error ;  that,  assum- 
ing these  facts  to  be  true  as  pleaded, 
they  did  not  constitute  a  defence 
to  the  action.  They  did  not  amount 
to  a  breach  of  the  covenant  for 
quiet  enjoyment,  the  object  and 
legal  consequence  of  which  is  a 
guaranty  of  protection  against 
the  disturbance  of  the  tenant  in 
his  possession  by  persons  having 
title  paramount  to  that  of  his  land- 
lord. 4  T.  &  C,  651.  A  mere 
trespass  is  not  a  breach  of  the  cove- 
nant, 1  E.  D.  Smith,  174  ;  and,  in 
the  absence  of  a  statement  of  facts 
placing  upon  the  landlords  the  re- 
sponsibility of  such  acts,  and  to 
such  an  extent  as  to  amount  to  an 
interference  with  the  possession, 
and  therefore  a  violation  of  the 
covenant,  either  by  paramount 
title  or  by  acts  which  amount  to 
an  eviction,  a  defence  founded  up- 
on them  will  not  be  available. 
20  N.  Y.,  281. 

Order  aflBrmed,  unless  defendant 
elects  to  substitute  his  defences  in 
this  action,  and  strike  them  out  of 
the  former  action,  in  which  case 


the  order  should  be  modified  ac- 
cordingly. 

Opinion  by  jBracfy,  J,;  Daniels^ 
/.,  concurs  ;  Dams^  P.  /.,  was  for 
aflSrmance  of  the  order  without 
modification,  but  concurred  in  all 
other  respects. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term,    Third  Dept. 

Thos.  B.  Holcomb,  admr.,  respt.^ 
V.  Friend  H,  Holcomb,  applL 

Decided  July,  1883. 

In  an  action  brought  by  the  administrator  of 
the  estate  of  H.  to  set  aside  an  assignment 
of  a  bond  and  mortgage  on  the  ground  that 
such  assignment  was  procured  by  defend- 
ant from  the  deceased  when  he  was  men- 
tally incompetent  and  through  undue  influ- 
ence»  the  next  of  kin  of  the  deceased  are 
competent  witnesses  to  prove  the  declara- 
tions of  the  deceased  in  their  presence,  but 
not  to  them,  and  the  acts  and  conditions  of 
the  deceased  as  seen  by  them  ;  and  they 
and  other  witnesses  may  properly  be  al- 
lowed to  give  their  impressions  derived 
from  such  acts  and  declarations  of  the  de- 
ceased. 

Appeal  from  judgment  for  plain- 
tiff, entered  upon  the  decision  of 
the  court  in  an  action  brought 
to  set  aside  an  assignment  of  a 
bond  and  mortgage  by  plaintiff's 
testator  to  defendant,  on  the 
ground  that  at  the  time  of 
the  making  and  delivery  of  said 
assignment  the  assignor  was  of 
unsound  mind  and  incapacitated 
to  make  the  same ;  and  also  on 
the  ground  of  undue  influence  al- 
leged to  have  been  practiced  upon 
the  assignor.  Plaintiff  was  al- 
lowed to  prove  by  the  children  of 
the    deceased  his  declamtions  in 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


227 


their  presence,  but  not  to  them, 
and  the  acts  and  conditions  of 
their  father  as  seen  by  them  ;  and 
they  and  other  witnesses  were  al- 
lowed to  give  their  impressions  de- 
rived from  such  acts  and  declara- 
tions of  the  deceased. 

Orismold  &  Crowell^  for  respt. 

King  &  Hallock,  for  applt. 

Held^  That  such  testimony  as 
the  children  were  allowed  to  give 
did  not  constitute  personal  trans- 
actions between  the  witnesses  and 
the  deceased,  such  as  are  prohib- 
ited by  §  829  of  the  Code  of  Civil 
Procedure.  20  Hun,  166;  26  N. 
Y.,  264;  69  N.  Y.,  336  ;  18  Abb., 
186.  The  impressions,  opinions  or 
judgment  of  the  various  witnesses 
touching  the  mental  condition  of 
the  deceased,  based  upon  what 
they  saw  and  heard  when  with  and 
near  him,  were '  competent  evi- 
dence.  86  N.  Y.,  611  ;  34  N.  Y., 
196;  36  N.  Y.,  282;  65  N.  Y., 
634. 

Such  evidence  is  peculiarly  pro- 
per where  mental  imbecility  is  the 
issue.  17  N.  Y.,  340,  and  cases 
cited. 

Judgment  afQrmed,  with  costs. 

Opinion  by  Boardman^  J.;  Lear- 
ned P.  j;,  and  Bockes^  /.,  concur. 


ASSESSMENT  OP   RAILROAD 
STOCK. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

The  People  ex  rel.  The  Yonkers 
&  West  Side  RR.  Co.,  applts.^  v. 
The  Tax  Commissioners  of  the  City 
of  New  York,  respt. 

Decided  May  11,  1883. 


Under  Chap.  456,  Laws  of  1857,  the  stock  of 
a  railroad  company  is  to  be  assessed,  for 
the  purpose  of  taxation,  at  its  actual  value, 
whether  above  or  below  the  nominal  par, 
and  irrespective  of  its  possessing  a  surplus 
capital  or  reserve  fund,  and  it  is  the  duty 
of  the  Tax  Commissioners  to  examine  and 
dispose  of  the  question  of  the  value  of  such 
stock,  and  when  it  appears  that  the  indebt- 
edness of  the  company  exceeds  its  assets,  its 
stock  has  no  actual  value  and  cannot  be  as- 
sessed at  any  sum. 

It  seems  that  it  must  appear  that  the  real 
estate  owned  by  a  company  was  paid  for 
out  of  its  capital  stock  in  order  to  entitle 
the  company  to  have  the  value  of  its  real 
estate  deducted  from  the  value  of  the  capi- 
tal stock  for  the  purpose  of  ascertaining  the 
amount  which  is  to  be  the  basis  of  taxation. 

Certiorari  to  review  the  action 
of  the  Tax  Commissioners  of  the 
City  of  New  York  in  assessing  the 
capital  stock  of  the  relator  for  the 
year  1882. 

The  Tax  Commissioners  assessed 
the  capital  stock  of  the  relator  at 
$10,000.  In  objection  to  this  as- 
sessment, the  relator  proved  that 
the  amount  of  its  capital  stock 
paid  in  was  $400,000,  the  amount 
of  its  stock  retired  in  exchange 
for  an  equal  amount  of  stock  of 
the  New  York  City  and  Northern 
Railroad  Company  was  $390,000, 
leaving  a  balance  of  stock  of 
$10,000,  and  that  the  amount  paid 
for  real  estate  by  the  relator  was 
$183,000.  It  was  also  proved  by 
the  relator  that  it  had  no  surplus 
earnings,  and  that  its  real  estate 
was  covered  by  bonds  of  the  New 
York  City  and  Northern  Rail- 
road Company  to  the  amount  of 
$4,000,000;  that  the  New  York 
City  and  Northern  Railroad  was 
•largely  in  debt,  had  not  earned  its 
running  expenses  since  its  opening 
for  business,  and  was  in  the  hands 
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of  a  receiver,  as  was  also  the  re- 
lator. The  relator  claimed  that  the 
assessment  should  be  canceled  for 
the  reason  that  its  stock  was  worth- 
less, and  that  its  real  estate  ex- 
ceeded its  capital  stock  in  value, 
and  the  law  (Ch.  456,  Laws  of 
1857)  required  the  stock  to  be  as 
sessed  at  its  actual  value,  and  re- 
quired the  value  of  the  real  estate 
of  the  company  to  be  deducted 
from  the  value  of  its  capital  stock 
in  order  to  ascertain  the  basis  of 
taxation. 

Fordham  Morris^  forapplt. 

Oeorge  P.  Andrews^  for  respt. 

HeU,  That  under  Ch.  456,  Laws 
of  1857,  the  stock  is  to  be  assessed 
at  its  actual  value,  whether  above 
or  below  the  nominal  par,  21  N.  Y., 
455,  and  this  irrespective  of  its 
possessing  a  surplus  capital  or  re- 
serve fund,  88  N.  Y.,  142,  and  that 
it  is  the  duty  of  the  Tax  Commis- 
sioners to  examine  and  dispose  of 
the  question  of  its  actual  value. 

That  it  appeared  that  the  in- 
debtedness of  the  company  was  in 
excess  of  its  assets,  and  conse- 
quently the  stock  had  no  actual 
value. 

That  it  seems  that  it  must  ap- 
pear that  the  real  estate  owned  by 
a  company  was  paid  for  out  of  its 
capital  stock  in  order  to  entitle 
the  company  to  have  the  value  of 
its  real  estate  deducted  from  the 
value  of  the  capital  stock  for  the 
purpose  of  ascertaining  the  amount 
upon  which  taxes  are  to  be  levied. 
23  N.  Y.,  193;  21  N.  Y.,  455. 

Action  of  the  Tax  Commissioners 
reversed. 

Opinion  by  Brady^  J.;  Daniels^ 
J.^  concurs. 


REFERENCE.     LIEN. 

N.  Y.  Supreme  Court.  Gteneral 
Term.     First  Dept. 

Lucien  Birdseye,  respt.  v.  Chas. 
W.  Goddard  et  al.,  exrs.,  appUs, 

Decided  May  11,  1883. 

To  constitute  a  delivery  of  a  referee's  report 
to  the  attorney  for  the  successful  party  it 
must  be  put  into  his  possession  with  liberty 
to  use  it  in  carrying  on  the  subsequent 
proceedings  upon  it  in  the  action,  and 
made  subject  to  his  control,  use  and  dis- 
position. 

When  a  referee  has  finished  his  report  and 
holds  it  ready  for  delivery  there  is  no  con- 
sideration of  public  policy  which  prevents 
him  from  entering  into  an  agreement  with 
the  successful  party,  as  a  condition  of  the 
delivery  of  the  report,  that  his  fees  shall  be 
a  lien  upon  the  recovery  in  the  action. 

Appeal  from  a  judgment  in  fa- 
vor of  plaintiff,  declaring  his  claim 
to  be  a  lien  upon  funds  in  the 
hands  of  defendants  as  executors 
of  Francis  O.  J.  Smith,  deceased. 

Plaintiff  was  referee  in  an  action 
in  which  defendants'  testator  was 
plaintiff.  Plaintiff  and  defend- 
ants' testator  agreed  that  plain- 
tiffs fee  as  referee  should  be  $6,- 
000,  and  plaintiff  refused  to  deliv- 
er his  report  until  his  fees  were 
paid.  He  did,  however,  allow 
Smith's  attorney  to  take  the  re- 
port for  the  sole  purpose  of  read- 
ing it,  and  subsequently  it  was 
agreed  between  plaintiff  and  de- 
fendants' testator  that  the  report 
should  be  used  for  the  purpose  of 
entering  judgment  thereon,  on  the 
payment  to  plaintiff  of  $1,260,  and 
that  the  balance  of  his  fees  should 
be  a  lien  upon  the  recovery  in  the 
action.  It  was  argued  by  defend- 
ants, among  other  things,  that  this 
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agreement  was  invalid  both  be- 
canse  plaintiflF,  having  delivered 
his  report  to  Smith's  attorney, 
had  no  right  to  impose  conditions 
as  to  its  use,  and  because  it  was 
against  public  policy. 

John  E.  Develin^  for  applt. 

James  C,  Cloyd,  for  respt. 

ffeld.  That  allowing  Smith's  at- 
torney to  receive  the  report  for 
the  sole  purpose  of  reading  it  was 
not  a  delivery  of  it  by  plaintiff. 
To  produce  that  result  the  report 
should  have  been  handed  over 
with  liberty  to  use  it  in  carrying 
on  the  subsequent  proceedings  in 
the  action  upon  it.  It  should 
have  been  subject  to  the  control, 
use  and  disposition  of  the  attor- 
ney who  received  it.  41  N.  Y., 
416 ;  28  Hun,  104. . 

That  there  was  no  policy  of  the 
law  which  prevented  plaintiff  from 
making  the  agreement  in  contro- 
versy. 

Judgment  affirmed. 

Opinion  by  Daniels ^  J,;  Davis, 
P.  J.,  and  Brady,  /.,  concur. 


BILL  OP  PARTICULARS. 

N.Y.  Superior  Court.    General 
Term. 

Samupl  L.    Solomon,  applt,,  v. 
Donald  McKay,  president,  respt. 

Decided  April  9,  1883. 

The  complaint  aHeged  that  plaintiff  was  ex- 
pelled from  the  New  York  Stock  Exchange 
and  deprived  of  his  valuable  rights  as  a 
member  thereof,  without  any  violation  on 
his  part  of  the  rules  of  the  association. 
The  answer  alleged  that  the  said  Stock 
Exchange  is  a  voluntary  unincorporated 
association  having  a  constitution,  <&c.,  to 
which  plaintiff  pledged  himself  on  becom- 


ing a  member,  and  which  provides  that 
any  member  guilty  of  "obvious  fraud," 
of  which  the  governing  committee  shall 
be  the  judge,  shall  on  conviction  be  ex- 
pelled, and  his  seat  escheat  to  said  Ex- 
change. HM,  Not  in  a  case  in  which 
defendant  was  entitled  to  a  bill  of  par- 
ticulars of  the  fraud  alleged. 

Appeal  from  an  order  of  Special 
Term,  denying  motion  made  on  be- 
half of  plaintiff  for  a  bill  of  par- 
ticulars of  the  ''obvious  fraud" 
alleged  in  defendant's  answer. 
^  The  complaint  alleged  that  plain- 
tiff was  expelled  by  defendant  and 
the  other  oflScers  of  the  New*  York 
Stock  Exchange,  and  deprived  of 
his  valuable  rights  as  a  member, 
without  any  violation  on  his  part 
of  the  rules  of  that  association. 
The  answer  alleges  that  the  New 
York  Stock  Exchange  is  a  volun- 
tary unincorporated  association 
having  a  constitution  and  by-laws 
for  the  government  of  its  members. 
That  the  plaintiff  on  becoming  a 
member  pledged  himself  to  abide 
by  said  constitution,  and  that  it  is 
provided  by  Art.  XX.  of  said  con- 
stitution that  any  member  guilty 
of  '* obvious  fraud,"  of  which  the 
governing  committee  shall  be 
judge,  shall  on  conviction  be  ex- 
pelled, and  his  membership  shall 
escheat  to  the  Stock  Exchange  As- 
sociation. The  defendant  as  Presi- 
dent of  the  Stock  Exchange  Asso 
ciation  resists  this  motion  for  a 
bill  of  particulars  of  the  specific 
offences  charged  against  the  plain- 
tiff as  constituting  '*  obvious 
fraud"  on  the  ground  that  the 
subject  of  the  inquiry  is  immater- 
ial and  irrelevant  to  the  issue  made 
on  the  pleadings,  which  he  claimed 
is  only,  whether  or  not  plaintiff 
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has  been  regularly  expelled  from 
the  association  in  accordance  with 
its  constitution,  and  defendant 
claims  that  if  the  plaintiff  were  so 
expelled,  the  decision  of  the  "gov- 
erning committee"  thereon  is  res 
adjicdicata,  which  plaintiff  is  pre- 
cluded from  going  behind,  unless 
the  adjudication  be  first  set  aside 
in  some  proper  manner. 

(7.  E,  Davison^  for-applt. 

Scudder  &  Carter^  for  respt. 

Eeldu  That  the  order  denying 
the  bill  of  particulars  must  be  af- 
firmed. Defendant's  objection 
goes  to  the  foundation  and  essence 
of  this  action,  and  involves  impor- 
tant questions  as  to  the  powers  of 
such  voluntary  associations  over 
the  rights  of  the  associates,  and 
their  pecuniary  interests  in  the 
property  of  the  association,  which 
should  more  properly  be  discussed 
and  determined  when  the  case 
comes  up  for  trial  than  on  an  ap- 
peal from  an  order.  It  is  enough 
for  the  present  to  say  that  on  the 
pleadings,  as  the)'-  now  stand,  and 
on  the  facts  which  they  disclose, 
the  issue  is  as  claimed  by  defend- 
ant ;  that  the  order  appealed  from 
was  within  the  discretion  of  the 
judge  at  Special  Term  to  grant  or 
deny,  and  that  his  discretion  in 
this  instance  was  properly  exer- 
cised, and  that  this  is  not  a  casein 
which  a  bill  of  particulars  should 
be  ordered. 

Order  affirmed,  with  $10  costs. 

Opinion  by  0' Gorman^  J,  ;  In- 
graham,  J.n  concurs. 


ATTACHMENT.      NATIONAL 
BANKS. 

N.  Y.  Superior  Court.  General 
Term. 

Samuel  Ray  nor  et  al.,  appUs., 
V.  The  Pacific  National  Bank  of 
Boston,  respt. 

Decided  April  9,  1883. 

Under  §  5242,  United  States  Revised  Statutes, 
no  attachment  can  be  issued  against  a  na- 
tional banking  association  or  its  property 
af t«r  it  has  committed  an  act  of  insolvency, 
and  the  word  "insolvency  "  therein  has  its 
usual  and  general  meaning,  viz.,  a  condition 
in  which  it  cannot  meet  its  current  pecuni- 
ary obligations. 

The  fact  that  such  a  bank  had  stopped  busi- 
ness for  several  weeks  before,  and  did  not 
do  any  business  for  several  weeks  after  the 
attachment  was  allowed,  constitutes  such 
an  act  of  insolvency  as  is  contemplated  by 
the  law.  ' 

Appeal  from  order  granting 
motion  to  vacate  attachment  of 
property  of  defendant. 

The  motion  was  made  on  the 
ground  that  the  attachment  was 
contrary  to  the  provisions  of 
United  States  Revised  Statutes, 
§  6242,  defendant  being  a  national 
bank.  The  motion  was  made  by 
the  receiver  of  the  property, 
&c.,  of  defendant.  The  evidence 
showed  that  the  bank  had  stopped 
business  for  several  weeks  before 
the  attachment  was  issued. 

Appellants  argued  that  the  in- 
solvency referred  to  in  §  5242  was 
of  the  kind  that  was  referred  to  in 
the  other  parts  of  the  act  on  the 
same  subject ;  such  as  allowing 
circulating  notes  to  go  to  protest, 
§§5226,  6227,  5234,  or  allowing 
judgments  recovered  to  remain  un- 
paid for  thirty  days.  Act  of  June 
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30, 1876,  or  by  the  determination 
of  the  comptroller  of  the  currency 
after  an  examination.     §  5244. 

Thornton^  Earle  &  Kiendl.,  for 
applts. 

Willard  Bartlett,  for  respt. 

Held,  That  the  construction  of 
§5242,  United  States  Revised 
Statutes,  is  that  no  attachment 
shall  be  issued  against  a  national 
banking  association  or  its  property 
after  it  has  committed  an  act  of 
insolvency.     81  N.  Y.,  386. 

A  consideration  of  the  character 
and  policy  of  §  5242  shows  that  in 
it  the  word  insolvency  had  its 
usual  and  general  meaning,  viz., 
a  condition  in  which  it  cannot 
meet  its  current  pecuniary  obliga- 
tions.    6  Biss.,  301. 

The  proof  of  insolvency  was  too 
strong  to  sustain  any  supposition 
that  the  bank  could  then  have 
been  solvent.  The  bank  had 
Slopped  business  for  several  weeks 
before,  and  did  not  do  any  busi- 
ness for  several  weeks  after  the 
attachment  was  allowed.  With- 
out some  clear  explanation  of  these 
facts  the  inference  is  that  it  must 
have  been  unable  to  meet  its  pe- 
cuniary obligalions. 

Order  affirmed,  with  $10  costs. 

Opinion  by  Sedgwick,  Ch.  J. ; 
0' Gorman  and  Ingraham,  J  J., 
concur.     . 


ATTORNEYS'    LIEN.     DE 
FAULT. 

N.Y.  Superior  Court.   General 
Term. 

The  Albert  Palmer  Co.,  respt., 
V.  Edward  Van  Orden,  applt. 

Decided  Feb.  19,  1883. 


Before  the  time  to  answer  had  expired,  the 
parties  hereto  settled  the  cause  of  action 
for  $50,  without  the  intervention  of  their 
attorneys.  Plaintiff's  attorneys  claiming 
their  compensation  by  agreement  to  be  the 
taxable  costs  and  the  amount  of  the  recov- 
ery on  the  cause  of  action  above  $50,  after 
the  time  to  answer  had  expired,  forthwith 
entered  judgment  for  default  of  answer  for 
the  full  amount  of  the  claim  ($87.50),  be- 
sides interest  and  costs,  and  credited  the 
$50  as  a  payment  thereon.  It  did  not  ap- 
pear that  defendant  had  notice  of  the  lien 
of  plaintiff's  attorneys,  nor  was  the  good 
faith  of  the  settlement  impeached.  Ueld, 
That  the  attorneys  were  not  irregular  in 
proceeding  to  judgment  in  the  enforcement 
of  their  lien  upon  the  costs,  but  that  they 
had  no  authority  to  enter  judgment  for  the 
full  amount  claimed,  crediting  the  $50  as  a 
payment  on  account ;  that  the  lien  was 
upon  the  actual,  not  the  alleged  cause  of 
action,  and  the  attorneys  could  not  claim 
the  right  to  proceed  for  the  purpose  of  en- 
forcing such  asserted  lien  upon  the  cause 
of  action  by  showing  the  amount  due  to 
be  greater  than  the  parties  had  fixed  by 
their  settlement. 

Upon  a  motion  to  open  a  default  for  failure 
to  answer,  strict  practice  requires  that  a 
copy  of  the  proposed  answer  be  served 
with  the  moving  papers,  but  upon  appeal 
it  will  be  held  sufficient  if  the  papers,  in- 
cluding the  order  to  show  cause,  show  upon 
their  face  the  nature  of  the  proposed  de- 
fense and  that  it  is  good  and  sufficient,  e.  g., 
a  settlement  between  the  parties  before  the 
expiration  of  the  time  to  answer. 

Appeal  from  order  denying  mo- 
tion to  open  judgment  entered  for 
want  of  answei',  &c. 

The  action  was  to  recover  the 
sura  of  $87.50  upon  contract.  Be- 
fore the  time  to  answer  expired 
the  parties,  without  the  interven- 
tion of  the  attorneys,  made  a  set- 
tlement by  which  defendant  paid 
to  plaintiff  the  sum  of  $50  in 
satisfaction  of  the  claim  made 
in  the  complaint.  It  did  not  ap- 
pear conclusively  that  this  settle- 
ment included   the   costs   of    the 
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action.  No  answer  was  served, 
and  for  want  of  answer  plaintiff 
entered  judgment  for  $87.60,  $11.19 
interest  thereon,  and  $18.58  costs, 
in  all  $117.27.  After  entry  of 
judgment  its  satisfaction  to  the 
extent  of  $50  was  made  by  plain- 
tiff as  if  the  $50  had  been  paid  on 
account.  It  appeared  that  plain- 
tiff's attorneys  were  aware  of  said 
settlement  before  entering  judg- 
ment. Defendant  moved  to  set 
aside  judgment  and  for  leave  to 
serve  answer  on  the  ground  of  the 
settlement,  and  the  papers  showed 
that  he  intended  to  plead  the  set- 
tlement as  a  defense.  Plaintiff's 
attorneys  claimed  that  they  and 
plaintiff  had  agreed,  before  action 
Ibegun,  that  their  compensation 
was  to  be  the  taxable  costs  and  the 
amount  of  the  recovery  above  $50, 
and  that  they  had  a  lien  upon  the 
cause  of  action  and  the  judgment 
in  the  amount  of  the  judgment 
after  the  application  of  the  $50, 
citing  §  66,  Code  of  Civ.  Pro.  It 
did  not  appear  that  defendant  had 
notice  of  the  lien  of  plaintiff's  at- 
torneys. 

H,  B.  WhitlocJc,  for  applt. 

James  B.  Dill^  for  respt. 

Held,  That  plaintiff  was  not  ir- 
regular in  entering  judgment  for 
default  of  answer,  and  that  the 
judgment  should  not  be  modified 
as  to  the  costs  included  therein. 

Further  held.  That  as  plaintiff's 
attorneys  do  not  deny  that  as  be- 
tween the  parties  to  the  action  the 
cause  of  action  had  been  definitely 
settled,  they  had  no  authority  to 
apply  the  $50  to  the  judgment  as 
if  it  were  a  payment  on  account, 
but  that  this  error  will  not  affect 


the  result.  Under  §  66,  Code  Civ. 
Pro.,  the  lien  is  upon  the  actual 
cause  of  action,  and  not  upon  the 
alleged  e^use  of  action.  A  cause 
of  action  exists  and  has  its  validity 
without  its  being  stated  in  a  plead- 
ing. There  is  no  proof  that  the 
cause  of  action  which  plaintiff  had 
is  other  than  a  legal  right  to  re- 
cover $50.  This  has  to  be  shown 
as  against  defendant.  Against 
him  the  complaint  does  not  prove 
it ;  nor  does  his  default  of  an  an- 
swer prove  it,  in  view  of  the  facts 
shown  which  include  the  settle- 
ment. Plaintiff's  attorneys  claim 
the  power  to  proceed  with  the  ac- 
tion irrespective  of  the  otherwise 
manifest  rights  of  plaintiff  to  agree 
to  a  compromise,  and  this  power  is 
claimed  because  the  attorneys  as- 
sert a  lien.  Assume  that  the  par- 
ties had  no  right  to  agree  ;  that 
the  amount  due  was  less  than  in 
fact  it  was  ;  the  attorneys  must 
show  that  the  amount  was  less. 
There  is  no  proof  of  this.  In 
truth,  the  attorneys  claim  the 
right  to  proceed  with  the  action 
for  the  purpose  of  showing  that 
more  than  $50  was  due.  Parties, 
however,  do  not  always  succeed  in 
proving  what  they  assert.  Plain- 
tiff might  be  unsuccessful,  and  it 
would  then  appear  that  the  attor- 
neys had  no  lien  bey ondthe  taxable 
bosts.  The  experiment  that  the 
theory  of  the  respondent  proposes 
should  not  be  made  at  the  expense 
of  both  parties. 

What  has  been  said  does  not  re- 
fer to  the  taxable  costs.  It  would 
appear  that  the  attorneys  hadalien 
for  them.  The  motion  should  have 
been  denied  as  to  them.  The  judg- 
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ment  as  to  the  amount  of  recovery 
should  have  been  reduced  to  $50. 
It  was  correct  to  provide  that  the 
motion  costs  be  paid  by  defend- 
ant. Although  this  result  requires 
a  modification  of  the  order  made 
below,  it  seems  to  be  in  accord- 
ance with  McCabe  v.  Fogg,  2 
Monthly  Law  Bulletin,  p.  7. 

Order  modified  as  above  direct- 
ed, without  costs  to  either  party. 

Opinion  by  Sedgwick,  Ch.  J,; 
Tricdx  and  O'Oorman,  JJ.,  con- 
cur. 


FRAUDULENT  CON  YE  YANCE. 
MARRIED  WOMEN. 

N.  Y.  Court  of  Appeals. 

Coleman,  respL,  v.  Burr  et  al., 
applts. 

Decided  June  5,  1883. 

A  conveyance  by  a  husband  who  is  insolvent 
to  his  wife,  in  pursuance  of  a  contract  to 
compensate  her  for  services  in  taking  care 
of  tiis  aged  mother,  who  was  living  with 
him,  is  invalid  as  against  creditors  ;  such  a 
contract  is  without  compensation  and  void. 

Tlie  married  women's  acts  do  not  absolve  a 
wife  from  the  duty  of  rendering  all  the  ser- 
vices in  her  household  which  are  commonly 
expected  of  a  married  woman  according  to 
her  station. 

Affirming  S.  C,  13  W.  Dig.,  153. 

This  action  was  brought  by  a 
judgment  creditor,  after  return  of 
an  execution  unsatisfied,  to  set 
aside  a  deed  by  B.  of  a  farm,  on 
the  ground  that  it  was  made  with 
intent  to  hinder,  delay  and  de- 
fraud his  creditors.  It  appeared 
that  in  1869  B.  entered  into  an 
agreement  with  his  wife  to  pay 
her  $5  a  week  for  taking  care  of 
his  mother,  who  was  then  eighty 
Vol.  17.— No.  lOb. 


years  old  and  helpless  from  pa- 
ralysis and  resided  with  B.  under 
an  agreement  that  he  would  sup- 
port her  as  long  as  she  lived  in 
consideration  of  the  conveyance 
by  her  to  him  of  certain  land.  The 
mother  lived  eight  years  and  four 
months  after  the  agreement  be- 
tween B.  and  his  wife,  and  there 
was  due  the  latter  $2,175.  In  pay- 
ment of  this  sum,  B.  conveyed  to 
his  wife  through  a  third  party,  for 
a  nominal  consideration,  (52  acres 
of  land,  which  included  the  land 
conveyed  to  B.  by  his  mother  and 
36  acres  of  land  inherited  by  B. 
from  his  mother.  At  the  time  of 
the  conveyance  to  his  wife  B.  was 
to  his  own  knowledge  insolvent, 
and  his  creditors  were  pressing 
him.  The  referee  found  that  the 
contract  between  B.  and  his  wife 
was  fair,  just  and  honest,  and 
made  at  a  time  when  there  was 
little  expectation  that  the  life  of 
his  mother  would  be  so  greatly 
prolonged,  and  that  the  compen- 
sation agreed  upon  was  only  a  fair 
and  reasonable  one  for  the  services 
rendered. 

H.  Z>.  Tucker,  for  respt. 

Isaac  8.  Slgnor,  for  applts. 

Held,  That  the  conveyance  to 
the  wife  was  invalid;  that  the 
married  women's  acts  of  1848,  1849 
and  1860,  while  they  secured  to  a 
married  woman  the  separate  and 
independent  control  of  all  her  own 
property  and  her  earnings  from 
her  trade,  business,  labor  or  ser- 
vices, carried  on  or  performed  on 
her  sole  and  separate  account, 
which  at  common  law  would  have 
belonged  to  her  husband,  did 
not  absolve    her    from   the  duty 
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of  rendering  all  the  services  in  her 
household  which  are  commonly 
expected  of  a  married  woman  ac- 
cording to  her  station  in  life ; 
therefore  a  contract  with  her  hus- 
band whereby  she  was  to  receive 
compensation  for  such  services 
would  be  without  compensation 
and  void.  41  Iowa,  88  ;  49  N.  Y., 
47  ;  54  id.,  343  ;  64  id.,  689  ;  52  id., 
368;  74  id.,  357. 

In  rendering  these  services  to 
her  husband's  mother  the  wife 
was  simply  performing  a  marital 
right  she  owed  her  husband. 

When  a  wife  renders  service  in 
the  household  of  her  husband,  in 
discharge  of  a  duty  she  owes  him, 
or  which  he  owes  to  another,  an 
inmate  of  his  family,  and  receives 
no  payment  from  the  person  to 
whom  the  service  is  rendered,  and 
is  entitled  to  receive  none,  and 
brings  no  money  or  property  by 
her  service  to  her  husband,  she 
cannot  stipulate  with  him  for  com- 
pensation from  him,  and  the  ser- 
vices thus  rendered  are  not  under 
the  act  of  1860. 

It  was  claimed  that  as  there  was 
no  finding  by  the  referee  of  a 
fraudulent  intent,  but  that  as  he 
found  the  whole  transaction  to  be 
fair  and  honest,  and  as  the  stat- 
ute (2  R.  S.,  137,  §  4)  provides  that 
the  question  of  fraudulent  intent 
in  cases  of  this  character  shall  be 
deemed  a  question  of  fact  and  not 
of  law,  that  fraud  could  not  be  in- 
ferred. The  referee  found  facts 
from  which  the  inference  of  fraud 
was  inevitable. 

Held^  That  the  fact  that  he  char- 
acterized these  transactions  as  hon- 
est and  fair  did  not  make  them  in- 


nocent or  change  their  essential 
character  in  the  eye  of  the  law. 
B.  must  be  deemed  to  have  in- 
tended the  natural  and  inevitable 
consequence  of  his  acts,  which  was 
to  hinder,  delay  and  defraud  his 
creditors.  Bump  on  Fraud.  Conv. 
(3d  ed.  \  22,  24,  272,  278;  11  Wend., 
240;  9  N.  Y.,  213;  24  id.,  359, 
623-632. 

Judgment  of  General  Term,  re- 
versing judgment  for  defendants 
on  report  of  referee  and  granting 
new  trial,  aflSrmed,  and  judgment 
absolute  for  defendants  on  stipu- 
lation. 

Opinion  by  Earl^  J.  All  concur, 
except  Danforth  and  Finchy  JJ.^ 
dissenting. 

COSTS.     APPEAL. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

I7h  re  application  of  Stephen  H. 
Tyng,  Jr. 

Decided  May  11,  1883. 

In  an  Action  by  an  assignee  to  coUect  a  prom- 
issory note  where  the  consideration  for  as- 
signing the  same  is  that  tlie  assignee  shall 
bring  suit  for  its  collection  and  if  he  re- 
covers retain  a  portion  of  the  recovery,  if 
a  verdict  for  defendant  is  recovered  for 
that  reason  the  assignor  may  be  held  liable 
for  costs. 

The  granting  or  reduction  of  costs  is  within 
the  discretion  with  which  the  Court  is  in- 
vested by  the  statute  and  from  which  it 
would  seem  no  appeal  can  be  taken. 

Appeal  by  Henry  T.  and  Chaun- 
cey  Holt  from  a  final  order  made 
in  this  proceeding,  as  resettled  by 
an  order  entered  February  12, 
1883,  directing  them  to  pay  the 
costs  awarded  defendant  in  the 
case  of  Van  Roy  v.  Tyng. 
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Cross  appeal  by  Stephen  H. 
Tjng  from  order  resettling  the 
final  order  and  from  so  much  of 
the  final  order,  as  resettled,  as 
awarded  him  ten  dollars  costs  of 
this  application. 

Messrs.  Holt  assigned  a  note 
bearing  the  endorsement  of  de- 
fendant Tyng  to  one  Van  Roy 
npon  an  agreement  that  Van  Roy 
should  retain  only  a  part  of  the 
recovery  and  return  the  balance  to 
the  assignors  for  the  purpose  of 
collecting  the  same.  The  issue 
was  distinctly  raised  that  Van 
Roy  was  not  the  real  party  in  in- 
terest, but  that  the  Messrs.  Holt 
were  the  beneficial  parties,  and 
upon  the  trial  a  verdict  was  di- 
rected for  defendant  on  that 
ground  Judgment  vras  entered 
against  Van  Roy,  and  no  appeal 
taken.  Payment  of  the  costs  were 
demanded  of  Messrs.  Holt  and  re- 
fused. An  order  was  granted 
directing  Messrs.  Holt  to  pay  the 
costs,  and  also  the  costs  of  the 
application,  amounting  to  seventy- 
four  3^0  dollars  ($74. 3^/^),  which 
was  entered  by  the  clerk.  An 
order  of  resettlement  of  the  final 
order  was  granted  resettling  and 
amending  it  by  striking  out  the 
($74.iVoX  costs  of  this  application, 
and  inserting  $10.  Froth  this  or- 
dei\Mr.  Tyng  appeals.  The  Messrs. 
Holt  appeal  from  the  order  direct- 
ing them  to  pay  the  costs  awarded 
against  Van  Roy. 

8.  F.  Kneeland^  for  Holt  Bros. 

M.  A.  Tyng,  for  S.  A.  Tyng. 

Held^  Although  it  is  claimed  on 
the  part  of  the  Messrs.  Holt  that 
the  testimony  is  not  suflScient  to 
establish  the  fact  that  they  were 


beneficially  interested  in  the  claim 
prosecuted  in  the  name  of  Van 
Roy,  there  is  no  doubt  whatever 
on  that  subject.  The  learned  Jus- 
tice who  presided  on  the  trial  so 
decided,  and  as  no  appeal  has 
been  taken  from  his  decision  it 
must  be  regarded  as  having  been 
established  aflBrmatively  in  that 
action. 

On  the  evidence  before  us,  no 
other  conclusion  can  be  justly 
entertained,  and  it  may  be  added 
that  no  attempt  was  made  at  the 
hearing  of  the  application  at  the 
Special  Term,  by  affidavit  or  other- 
wise, to  deny  the  facts.  This  dis- 
poses of  the  appeal  of  the  Messrs. 
Holt. 

The  appeal  of  Mr.  Tyng  cannot 
be  sustained.  The  court,  upon  a 
reconsideration  of  that  question, 
which  it  had  the  power  to  enter- 
tain, reduced  the  costs  to  ten  dol- 
lars. This  was  the  exercise  of  a 
discretion  with  which  the  court  is 
invested  by  the  statute  and  from 
which  it  would  seem  no  appeal 
can  be  taken. 

Orders  affirmed,  without  costs  of 
the  appeal  to  either  party. 

Opinion  by  Brady,  J.;  Davis, 
P.  /.,  and  Daniels,  J.,  concur. 


PERPETUITIES. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

John  L.  Hobson  et  al.,  applts,, 
V.  Ruth  C.  Hale  et  al.,  respts., 

Decided  May  11,  1883. 

A  will,  made  in  Massachusetts  by  a  person 
domiciled  there,  which  is  probated  in  that 
State,  and  which  is  perfectly  valid  in  all  its 
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provisions  according  to  the  laws  of  that 
State,  but  which  attempted  to  dispose  of 
real  estate  situated  in  New  York  State  in  a 
manner  at  variance  with  the  New  York 
Statute  of  Perpetuities,  is  void  in  New  York 
State  so  far  as  it  relates  to  real  estate  situ- 
ated there. 

Appeal  from  judgment  of  Spe- 
cial Term. 

This  action  was  brought  by  the 
executors  of  the  will  of  Ezekiel 
J.  M.  Hale  to  obtain  a  judicial 
determination  as  to  the  validity  of 
such  portions  of  said  will  as  af- 
fected real  estate  in  the  city  of 
New  York  owned  by  the  testator. 
The  testator  in  his  will  granted  life 
annuities  to  some  nineteen  or  twen- 
ty persons,  and  directed  that  his 
executors  hold  his  real  estate  until 
the  death  of  the  last  annuitant, 
when  it  should  be  divided  equally 
among  the  testator's  grandchil- 
dren. Testator  was  a  resident 
of  Massachusetts,  where  his  will 
was  made,  published  and  probated. 
It  appeared  that  the  will  was  per- 
fectly valid  according  to  the  laws 
of  Massachusetts,  and  it  was  ar- 
gued on  behalf  of  the  executors 
that  the  courts  of  this  State  should 
regard  the  will  as  operating  to  con- 
vert the  real  estate  in  New  York 
into  personalty  for  the  purpose  of 
a  lawful  disposition  of  the  same, 
in  order  to  remit  the  proceeds  to 
the  State  of  Massachusetts,  to  be 
there  administered  in  accordance 
with  the  intention  of  the  testator; 
and,  for  that  purpose,  to  hold  that 
the  executors  were  vested  with  a 
power  of  sale  of  the  real  estate. 
The  Special  Term  decided  that  the 
will  was  invalid  so  far  as  regarded 
the  real  estate  in  New  York,  and 
decreed  that  such  real  estate  de- 


scended to  the  testator's  heirs-at- 
law. 

Theodore  F.  Miller,  for  applts. 

Joseph  H.  Ohoate,  for  respts. 

Held,  That  in  so  far  as  the  will 
related  to  real  property  situated 
in  New  York  State,  it  was  void,  be- 
cause it  operated  to  suspend  the 
power  of  alienation  beyond  two 
lives  in  being.  11  Hun,  147,  af- 
firmed 72  N.  Y.,  603. 

Judgment  affirmed. 

Opinion  by  Davis,  P,  J.;  Brady 
and  Daniels,  JJ.,  concur. 


PRACTICE.    APPEAL. 

N.Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Seth  Parsons,  committee,  respt,, 
V.  Isaac  W.  Winne,  applt. 

Decided  May,  1883. 

A  judge  at  Special  Term  cannot  set  aside  a 
judgment  and  order  it  re-entered  for  the 
sole  purpose  of  enabling  a  party  to  make 
an  effectual  appeal. 

Appeal  from  an  order  of  Special 
Term  setting  aside  a  judgment  of 
Special  Term  and  ordering  it  re- 
entered. 

In  January,  1882,  a  judgment 
was  entered  on  the  decision  of 
the  justice  in  favor  of  defendant 
Plaintifif  appealed,  but  failed  to 
get  his  case  and  exceptions  made 
and  settled  in  time  to  attach  to 
the  roll.  The  General  Term,  upon 
a  hearing  in  September,  1882,  dis- 
missed the  appeal  and  affirmed 
the  judgment  of  January,  1882, 
because  no  case  and  exceptions 
had  been  made  and  settled  and  no 
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papers  printed  and  served.  In 
January,  1883,  upon  a  motion  made 
by  plaintiff,  tlie  Special  Term 
ordered  that  the  judgment  entered 
in  January,  1882,  ''be  and  the 
same  is  hereby  set  aside  and  va- 
cated ;  and  it  is  further  ordered 
that  defendant  re-enter  said  jndg- 
ment  and  make  the  case  and  ex- 
ceptions, as  settled  by  the  judge 
who  tried  the  case,  a  part  of  the 
jndgment  roll  in  this  action." 

Isaac  W,  Winne,  for  applts. 

A,  B.  Coons^  for  respt. 

Held^  Error.  No  reason  Is 
shown  for  setting  aside  the  judg- 
ment, except  to  enable  plaintiff  to 
make  an  effectual  appeal.  The 
practical  operation  of  this  order 
was,  therefore,  to  extend  the  time 
to  appeal.  The  same  judgment 
set  aside  is  ordered  to  be  re- 
entered, and,  of  course,  the  time 
to  appeal  begins  to  run  when  due 
notice  of  such  new  judgment  has 
been  given  to  appellants'  attor- 
ney. 

Such  an  order  violates  in  spirit, 
and  in  fact,  §  784  of  the  Code  of 
Civ.  Pro.  No  court  or  judge  is  au- 
thorized to  extend  the  time  to  take 
an  api)eal.  The  setting  aside  a 
judgment  to  accomplish  that  pur- 
pose is  an  evasion  of  the  law, 
which  will  not  be  permitted.  7 
Hun,  233 ;  67  N.  Y.,  40 ;  29  How., 
327 ;  22  N.  Y.,  319  ;  11  N.  Y.,  274. 

Order  reversed. 

Opinion  by  Boardman.  J. ; 
Lear  Tied,  P.  /.,  and  BocJces^  /., 
concur. 


ORDER  OP  ARREST. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Alice  M.  Morris  et  al.,  respts.^  v. 
James  C.  Talcott,  appU. 

Decided  March  30,  1883. 

Where  a  person's  liabilities  exceed  his  assets 
he  is  insolvent,  and  where  he  wilfully  rep- 
resents himself  as  being  in  a  sound  condi- 
tion financially,  but  knows  that  he  is  insol- 
vent, and  upon  such  statement  obtains 
goods  upon  credit,  he  is  guilty  of  fraud 
and  may  be  taken  into  custody  upon  an 
order  of  arrest. 

Appeal  from  an  order  denying  a 
motion  to  vacate  an  order  of  ar- 
rest. 

Defendant  represented  himself 
to  be  good  and  solvent.  Upon  this 
statement  plaintiff  took  his  note  in 
settlement  of  an  account,  without 
ail  indorser.  Subsequently  de- 
fendant again  commenced  dealing 
with  plaintiffs  until  they  discover- 
ed the  statements  made  by  him 
were  not  true,  and  declined  fur- 
ther credit.  Soon  afterwards  de- 
fendant made  an  assignment  for 
the  benefit  of  his  creditors.  It 
appeared  by  the  evidence  that  de- 
fendant must  have  known  of  his 
insolvency  at  the  time  of  making 
the  statement  to  plaintiffs.  The 
motion  was  made  upon  the  aflBda- 
vits  on  which  the  order  had  been 
issued. 

Charles  W,  Dayton^  for  respts. 

Benj.  W,  Downing^  forapplt. 

Heldy  That  it  is  reasonable  to 
presume,  as  defendant  must  have 
known  what  his  indebtedness  was, 
that  he  knew  when  he  represented 
that  he  was  perfectly  good  and 
solvent    that  such    was    not    the 
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truth.  This  representation  was 
fraudulent,  and  it  was  because  of 
the  conviction  produced  by  it  that 
he  was  able  to,  and  did  in  fact, 
obtain  the  goods  for  the  recovery 
of  the  price  of  which  this  action 
has  been  brought. 

He  obtained  the  goods  without 
intending  or  expecting  that  they 
would  be  paid  for,  and  in  judg- 
ment of  law  this  itself  was  a  fraud 
upon  these  creditors.  So,  too,  it 
was  also  fraudulent  for  hira  to 
conceal  his  insolvent  condition,  in- 
tending, as  he  evidently  did,  by 
that  circumstance  and  the  favor- 
able impression  produced  by  his 
preceding  representations,  to  ob- 
tain plaintiflTs  property  without 
paying  for  it.  29  Barb.,  314;  2 
Keyes,  646;  53  N.  Y.,  462;  67 
N.  Y.,  104.  The  unreported  case 
of  Talcott  V.  Harris,  decided  by 
this  General  Term,  also  sustains 
the  liability  of  the  defendant  to 
arrest. 

Order  affirmed,  with  usual  costs 
and  disbursements. 

Opinion  by  Daniels^  J,;  DaviSy 
P.  J.,  and  Brady^  J.,  concur. 


ASSIGNMENT.      CONSIDERA- 
TION. 

N.Y.  SuPKEME  Court.     General 
Term.    Third  Dept. 

Agnes    A.    Gallup,    respt,    v. 
Sherman  S.  Jewett  et  al.,  applts. 

Decided  May,  1883. 

A  father  sold  his  son  goods,  a  part  of  the  con- 
sideration being  that  the  son  should  pay  hie 
mother  a  debt  due  her  from  the  father.  The 
son  sold  the  stock  subsequently  and  assign- 
ed the  balance  due  him  on  the  sale  to  his  ' 


mother,  under  the  above  agreement.  Bdi* 
That  creditors  of  the  son  could  not  attack 
the  assignment  and  inquire  whether  there 
was  a  consideration  for  the  debt  between 
the  father  and  mother ;  that  the  sale  be- 
tween the  father  and  son  being  conceded  to 
be  valid,  the  father  could  direct  payment  of 
the  purchase  price  to  any  person. 

In  1877,  plaintiflTs  husband  sold 
to  their  son,  R.,  a  stock  of  goods, 
part  of  the  consideration  being  that 
R.  was  to  pay  plaintiflf  a  cer- 
tain sum  which  the  husband 
owed  her..  In  October,  1879,  R. 
sold  the  stock  to  C.  &  Co.,  and 
the  balance  due  him  on  the  sale  he 
assigned  to  plaintiflf  under  the 
above  agreement.  It  was  less  than 
her  due.  In  this  action  defend- 
ants, who  are  creditors  of  R.,  seek 
to  prevent  plaintiflf  from  obtaining 
this  sum,  not  reduced  by  her  to 
possession  when  the  assignment 
was  made.  Defendanis  raise  the 
question  of  consideration.  Plain- 
tiflf had  a  verdict. 

ClarJCy    Brown  &  Bahcock,  for 
applts. 

O.  A.  Haven^  for  respt. 

Held,  That  there  was  a  good  con- 
sideration for  the  assignment.     If 
the  sale  in  1877  was  as  stated,  the 
promise  was  binding  on  R.,  wheth- 
er her  husband  owed  plaintiflf  or 
not.     The  promise  was  by  R.  to 
pay  a  debt  which  he  owed   his 
father.     The   father  could  direct 
this  payment    to  be  made  to  any 
other  person,  and  such   payment 
could  not  be  in  fraud  of  R.'s  cred- 
itors.    If  there  were  no  consider- 
ation, it  might  be  in  fraud  of  the 
father's    creditors.      But  defend- 
ants are  not  creditors  of  the  father. 

Judgment  aflBrmed,  with  costs. 
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Mem.  by  Learned^  P.  J* ; 
Boardman  and  BocJces^  JJ^,  con- 
cur. 


JURISDICTION.      LEAVE    TO 
SUE. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

William  H.  Baldwin,  applt.^  v. 
William  Roberts,  respt. 

Decided  July,  1883. 

A  justice's  court  has  no  jurisdiction  to  enter- 
tain an  action  on  a  judgment  rendered  by  a 
justice's  court  after  such  judgment  has  been 
made  a  judgment  of  the  county  court  by 
the  filing  of  a  transcript. 

The  clianges  in  the  Code  have  not  taken  away 
the  necessity  for  leave  to  be  obtained  to  sue 
over  a  county  court  judgment  entered  upon 
filing  a  justice's  transcript. 

Appeal  from  judgment  of  county 
court,  reversing  a  judgment  of  a 
justice  of  the  peace,  in  favor  of 
plaintiff,  in  an  action  on  a  judg- 
ment rendered  by  a  justice's  court 
after  such  judgment  had  been 
made  a  judgment  of  the  county 
court  by  the  filing  of  a  transcript. 

Hart  &  Diainny^  for  applt. 

Edgar  DevJer^  for  respt. 

Held,  No  error ;  Section  1913, 
Code  of  Civil  Procedure,  prohibits 
the  bringing  of  an  action  upon  a 
judgment  for  a  sum  of  money,  ren- 
dered in  a  court  of  record  of  the 
State,  except  where  otherwise  pro- 
vided, unless  "  the  court  in  which 
the  action  is  brought  has  previ- 
ously made  an  order  granting  leave 
to  bring  it." 

The  present  action  is  brought  in 
a  justice's  court  which  has  not  and 
cannot  make  an  order  granting 
leave  to  bring  it.     It  could  not. 


therefore,  have  been  contemplated 
that  leave  should  be  asked  of  a 
justice's  court.  Leave  granted  by 
tlie  county  court  would  not  answer, 
because  it  is  not  ''the  court  in 
which  the  action  is  brought"  or  to 
be  brought.  §  1913.  Under  §  63  of 
the  Old  Code,  it  was  held  that  the 
filing  of  a  transcript  made  it  a 
judgment  of  the  county  court.  10 
Abb.,  337;  9  Abb.  N.  C,  315. 
The  change  in  §  3017,  Code  Civil 
Procedure,  is  trivial,  and  the  same 
construction  must  be  given  it.  It 
would  seem  to  follow  that  the  jus 
tice's  court  had  no  further  juris- 
diction over  its  judgment.  It  has 
ceased  to  be  the  judgment  of  the 
justice's  court  and  it  has  become 
the  judgment  of  the  county  court 
'' rendered  in  a  conn  of  record" 
for  a  sum  of  money. 

It  being  by  the  filing  of  a  tran- 
script a  judgment  of  a  court  of 
record,  a  justice's  court  is  not 
given  jurisdiction  to  entertain  an 
action  on  it.  §§  2862,  3154  ;  1 
Wait's  L.  &  P.,  598-9. 

The  changes  in  the  Code  have 
not  taken  away  the  necessity  for 
leave  to  be  obtained  to  sue  over  a 
county  court  judgment  entered 
upon  filing  a  justice's  transcript. 
But  inasmuch  as  the  leave  must  be 
granted  by  the  court  in  which  it  is 
proposed  to  bring  the  action,  such 
leave  must  be  granted  and  such 
action  brought  either  in  the  county 
court  or  the  Supreme  Court. 

Judgment  of  county  court  af- 
firmed, with  costs. 

Opinion  by  Boardman^  J. ; 
Learned^  P.  •/.,  and  Bockes^  •/., 
concur. 
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COVENANT. 

N.  Y.  Supreme  Court.     General 
Term.     Third  Dept. 

William  W.  Lewis  etal.,  respts,^ 
V.  Eli  B.  Smith,  applt 

Decided  May,  1883. 

A  paramount  right  in  the  next  owner  down 
stream  to  set  the  waters  of  a  river  back 
upon  plaintiffs'  land  and  overflow  it  is, 
when  exercised  with  such  results,  a  breach 
of  the  covenant  of  quiet  enjoyment  con- 
tained in  plaintiffs*  deed. 

Appeal  by  defendant  from  an 
interlocutory  judgment  overruling 
a  demurrer  to  the  complaint. 

D.  owned  a  water  power  and 
dam  next  below  certain  premises 
conveyed  by  defendant  to  plain- 
tiffs by  a  deed  containing  covenants 
of  warranty  and  for  quiet  and 
peaceable  possession  of  the  prem- 
ises conveyed.  At  the  time  such 
deed  was  given  the  dam  of  D.  did 
not  back  water  upon  the  premises 
described  in  the  deed,  but  the  right 
existed,  and  was  afterwards  exer- 
cised by  D.  to  raise  his  dam  ten 
inches,  whereby  the  waters  of  the 
river  were  thrown  back  ui)on  said 
premises. 

Edward  C.  James,  for  respts. 
^  Cantwell,  Paddock  &  Cantwell, 
for  applt. 

Held,  That  the  exercise  by  D.  of 
this  conceded  right  gave  to  plain- 
tiff a  right  of  action  under  the 
covenant  for  quiet  enjoyment. 
If  plaintifTs  possession  is  taken 
away  by  a  paramount  title  the 
action  will  lie  for  a  breach  of 
covenant  for  quiet  enjoyment.  It 
is  as  effectually  taken  away  in 
this  case  at  the  election  of  D.  as 


though  he  had  the  title  in  fee  sim- 
ple. To  the  extent  that  the  lands 
deeded  hy  defendant  to  plaintiflfs 
are  taken  possession  of  by  D.  to 
maintain  his  dam  and  sustain  bis 
head  of  water,  plaintiffs  are  in- 
jured and  have  their  action  for 
the  breach  of  covenant.  5  Lans., 
196. 

McMullen  v.  Wooley,  2  Lans., 
394,  and  Whitbeck  v.  Cook,  15 
Johns.,  483,  distinguished. 

Judgment  affirmed,  with  costs, 
with  the  usual  leave  to  answer. 

Opinion  by  Boardiaan^  J,; 
Bockes,  •/.,  concurs;  Learned,  P. 
y.,  dissents. 


SUMMARY    PROCEEDINGS. 
PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Robert    C.    Martin,    applt,    v. 
Jacob  S.  Rector,  respt. 

Decided  May,  1883. 

In  an  action  of  ejectment  for  non-payment 
of  rent,  defendant  proved  thatL.,  who  was 
lessee  when  the  action  was  begun  in  1860, 
had  told  his  daughter  (who  was  defendant's 
wife)  in  1856  that  if  she  would  move  upon 
the  premises  she  could  have  them;  that  she 
could  have  a  deed  of  them  by  calling  for  it; 
that  the  defendant  and  wife  thereupon 
moved  upon  and  built  upoh  the  premises 
and  lived  there  twenty-two  years.  The  wife 
then  had  no  separate  estate.  The  wife  hired 
female  servants,  the  husband  the  men  ser- 
vants. He  sold  the  produce  and  managed 
the  farm.  In  1863  the  husband  testified  he 
was  in  occupation  in  1860,  and  in  1879  the 
husband  and  wife  made  affidavit  that  they 
were  occupants.  Held,  That  the  Court 
properly  left  to  the  jury  the  question 
whether  the  husband  or  wife  was  the  actual 
occupant  at  the  commencement  of  the  ac- 
tion. 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


241 


The  action  was  ejectment,  plain- 
tiff claiming  to  recover,  as  grantee 
of  the  original  lessor,  for  non  pay- 
ment of  rent  upon  a  lease.     The 
rights  of  the  original  lessee  passed 
to  one  Lansing  in  1845.     Non-pay- 
ment of  the  rent  in  1859  was  shown. 
The  action  was  begun  in  1860  and 
tried  in  1882.     Defendant  proved 
that  in  1856  Lansing,  whose  daugh 
ter  was  defendant's  wife,  told  the 
dangbter  that  if  she  would   move 
upon  the  premises  she  could  have 
them  ;  that  she  could  have  a  deed 
of  the  land  by  calling  for  it.     De- 
fendant and  his  wife,  upon  this 
statement,  moved  upon   the  land, 
built  on  it,  and  lived  there  twenty- 
two  years.     The  wife  had  no  sepa- 
rate property  when  she  went  there. 
She  hired  the  women,  her  husband 
the  men.     The  husband  sold  the 
prodnce  and   managed  the  farm. 
At  various  times   the  wife,  in  the 
presence  of  the  husband,  claimed 
to  own  the  premises.     Defendant, 
examined  before  trial  by  plain tiflf 
in  1863,  testified  he  was  in  posses- 
sion at  the  commencement  of  the 
action.    In  1879  defendant  and  his 
wife  made  an  affidavit  in  the  action 
that  they  were  occupants  of  the 
premises.      Plaintiff    asked     the 
Court  to  direct  a  verdict  for  him, 
which  was   refused.      The  Court 
submitted  to  the  jury  whether  de- 
fendant was   the  actual  occupant 
at  the  commencement  of  the  ac- 
tion, and  charged  them  that  if  he 
was,  plaintiff  should  recover ;   if 
not,  defendant  should  have  a  ver- 
dict.   The  jury  found  that  defend- 
ant was  not  the  occupant.   Plaintiff 
appeals. 
Samuel  Hand,  for  applt. 
Vol.  17.— No.  11. 


O,  W.  Miller y  for  respt. 

Held,  That  the  question  of  oc- 
cupancy was  for  the  jury.  The 
testimony  in  1863  and  the  affida- 
vit in  1879  were  not  estoppels,  be- 
cause given  and  made  after  action 
begun.  They  were  important  evi- 
dence for  the  jury. 

There  was  a  parol  promise  by 
Lansing  to  give  the  land  to  the 
wife,  not  to  defendant,  and  this, 
followed  by  the  expenditure  of 
money,  might  entitle  the  wife  to 
a  deed.  43  N.  Y.,  35.  It  cannot 
be  said,  we  think,  as  matter  of 
law,  that  defendant  was  in  pos- 
session. Were  there  not  inferences 
to  be  drawn  which  were  not  certain 
and  incontrovertible,  and  which 
might  be  differently  made  by 
different  minds?    80  N.  Y.,  622. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned,  P.  J, ; 
Boardman,  /.,  concurs ;  BocJces, 
/.,  doubting. 


APPEAL.      EXECUTORS. 
LUNATICS. 

N.  Y.  Court  of  Appeals. 

In  re  estate  of  Halsey. 

Decided  June  12,  1883. 

An  order  of  General  Term,  affirming  the  or- 
der of  a  surrogate  refusing  to  note  an  inter- 
vention in  proceedings  before  him,  or 
affirming  a  Special  Term  order  denying  a 
motion  for  stay  of  proceedings  before  a 
surrogate,  is  discretionary  and  involves  no 
substantial  right,  and  is,  therefore,  not 
appealable  to  the  Court  of  Appeals. 

An  order  of  a  surrogate  denying  motion  to 
resettle  a  former  order  made  by  him  is  not 
appealable. 

An  order  directing  executors  to  pay  a  legac}' 
is  final  and  involves  a  substantial  right. 

Where  such  an   order  was  granted  and  the 
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executors  resisted  payment  on  the  ground 
that  proceedings  in  lunacy  were  pending 
against  the  legatee,  it  appeared  that  a 
verdict  of  sanity  had  been  rendered  in  such 
proceedings,  but  the  inquisition  had  not 
been  confirmed.  The  General  Term 
affirmed  the  order.  Held,  That  a  payment 
under  said  order  would  be  valid. 
Affirming  S.  C,  16  W.  Dig..  437. 

An  appeal  was  taken  by  I.  from 
an  order  of  General  Term,  affirm- 
ing an  order  of  the  Surrogate  of 
New  York  refusing  to  note  her 
intervention  in  proceedings  before 
him,  and  also  affirming  an  order 
of  Special  Term  denying  a  motion, 
by  L,  for  a  stay  of  the  proceed- 
ings in  the  Surrogate's  Court. 

S,  P.  Nash  and  Samuel  Hand, 
for  applts. 

JoJin  E.  Parsons,  for  respts. 

Held,  That  both  of  these  orders 
were  in  the  discretion  of  the  court 
and  involved  no  substantial  right. 

An  order  was  made  by  the  Sur- 
rogate on  April  5,  1882,  denying  a 
motion  by  the  executors  of  H.  for 
a  resettlement  of  an  order  made  by 
the  Surrogate  March  2,  1882. 

Held,  That  this  order  was  not 
appealable.  The  Surrogate  had  a 
right  to  determine  the  form  of  his 
own  order.  What  he  intended 
to  decide  was  for  him  to  say  and 
not  for  an  appellate  court  to  dic- 
tate. 

An  order  was  made  March  2, 
1882,  directing  the  executors  to 
pay  to  H.  $70,000  on  account  of 
the  share  of  said  estate  bequeathed 
to  her  by  the  will  of  W.  H.  It 
appeared  that  when  this  order  was 
made  the  legacy  was  due  and 
payable,  and  that  the  executors 
had  on  hand  the  means  of  pay- 
ment.    They  resisted  the  paj^ment 


on  the  ground  that  proceedings  in ' 
lunacy  were  pending  against  the 
legatee.  These  proceedings  had 
reached  the  point  of  a  trial  before 
the  jury  summoned  for  that  pur- 
pose and  a  verdict  in  favor  of 
sanity,  but  the  inquisition  had  not 
been  confirmed. 

Held,  That  this  order  was  neces- 
sarily final,  as  it  respected  the 
sum  involved  and  affected  a  sub- 
stantial right ;  that  the  lunacy 
proceedings  were  no  defense  to  the 
executors  unless  they  affected  the 
validity  of  their  payment;  that 
the  Supreme  Court,  with  all  the 
facts  before  it  and  the  power  to 
lay  its  hand  on  this  fund,  having 
declined  to  interfere,  has  practi- 
cally adjudged  that  there  is  noth- 
ing in  H.'s  mental  condition  which 
makes  her  receipt  of  her  own  money 
unsafe  and  imprudent.  After  such 
a  decision  by  the  Supreme  Court 
and  a  peremptory  order  by  the 
Surrogate  to  pay,  there  cannot  be 
a  doubt  of  the  validity  of  the  pay- 
ment. Whatever  else  may  happen, 
the  executors  will  be  in  no  danger 
of  a  second  demand  for  the  same 
money. 

Order  of  General  Term,  affirm- 
ing order  of  Surrogate  of  March  2, 
1882,  affirmed. 

Opinion  by  Fvach,  J,  All  con- 
cur. 


WILLS.      POWER  OF  SALE. 

N.  Y.  Court  of  Appeals. 

Mott,  adm'r,    respt,,  v.  Acker- 
man,  applt. 

Decided  June  5,  1883. 
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One  M.  devised  his  property  to  his  executors 
in  trust,  to  invest  the  proceeds  and  pay  one- 
third  of  the  income  to  each  of  his  daugh- 
ters, and  in  case  of  their  dying  married 
leaving  issue,  to  pay  same  to  such  issue,  and 
if  any  died  unmarried,  then  "upon  such 
trust  and  for  such  purpose  as  she  shall  and 
may  appoint  by  will,"  and  upon  failure  of 
appointment  in  trust  for  the  use  of  the  next 
of  kin.  Beld,  That  the  power  of  appoint- 
ment conferred  by  the  will  embraced  the 
fee  of  the  real  estate. 

One  of  the  daughters,  who  died  unmarried, 
gave  by  her  will  the  residue  of  her  property, 
both  real  and  personal,  to  her  two  sisters, 
and  to  the  survivor  of  them.  Held,  a  valid 
execution  of  the  power  of  appointment,  and 
the  surviving  sisters  took  the  fee  of  the 
share  of  the  one  so  dying  as  tenants  in  com- 
mon, and  a  deed  made  by  them  would  con- 
vey an  absolute  fee  in  possession. 

A.  will  directed  the  executors,  after  the  death 
of  one  M.  and  within  three  years  from  the 
proof  of  the  will,  to  convert  the  real  estate 
into  money.  M.  lived  more  than  three 
years  after  proof  of  the  will.  ITdd,  That 
the  power  of  sale  was  imperative,  and  was 
not  limited  by  the  injunction  as  to  time,  and 
that  the  neglect  of  the  executors  to  sell 
within  three  years  after  probate  did  not  de- 
stroy the  authority  to  sell. 

Deeds  were  tendered  by  a  sole  surviving  ex- 
ecutor to  a  purchaser  who  refused  to  re- 
ceive them  on  account  of  alleged  defects  in 
the  title.  The  deeds  were  afterwards  de- 
termined to  be  sufficient,  and,  pending  ap- 
peal, the  executor  died  and  an  administra- 
tor was  appointed.  Held,  That  there  was 
no  valid  delivery  of  the  deeds  and  there 
could  now  be  none;  but  that  the  adminis- 
trator with  the  will  annexed  had  authority 
to  make  the  necessary  deeds. 

This  action  was  brought  to  com- 
pel the  specific  performance  of  a 
contract  of  purchase  of  real  estate. 
The  validity  of  the  title  tendered 
depends  upon  the  construction  of 
the  will  of  M.  and  those  respect- 
ively of  his  three  daughters.  M. 
died  in  1839,  leaving  him  surviving 
his  widow,  now  dead,  three  daugh- 
ters, W.,  E.  and  M.;  also  a  son, 
v.,  who  is  now  dead,  and  who  left 


surviving  him  issue  of  full  age. 
By  a  codicil  M.  appointed  his 
three  daughters  executors  and 
trustees  of  his  will.  He  devised 
to  his  wife  the  use  of  certain  prem- 
ises and  an  annuity  during  her 
life.  All  his  real  estate  and  the 
residue  and  remainder  of  his  per- 
sonal estate,  charged  with  said  an- 
nuity and  life  estate  and  the  pay- 
ment of  his  debts,  he  devised  and 
bequeathed  to  his  executors  and 
their  heirs  and  assigns  forever  as 
joint  tenants  in  common,  in  trust, 
to  invest  the  proceeds  of  his  per- 
sonal estate  on  bond  and  mortgage. 
When  the  real  estate  should  be 
sold  '*  (which  ray  said  trustees  are 
authorized  but  not  enjoined  to  sell 
until  such  sale  becomes  expedient 
or  necessary  for  the  final  settle- 
ment and  distribution  of  the  said 
trust  property  or  estate)  the  net 
proceeds  thereof  shall  be  invested 
or  kept  invested  in  like  manner 
and  in  like  securities."  The  will 
then  provides  that  the  said  trus- 
tees''shall  and  do  stand  seized 
and  possessed  of  one  equal  third 
part  of  said  trust  property  and  es- 
tate, subject  to  the  annuity  to  the 
testator's  wife,  upon  certain  trusts 
for  the  benefit  of  each  of  the  three 
daughters,  viz.;  to  pay  to  each  of 
them  one-third  of  the  income  an- 
nually; in  case  of  their  marriage 
and  death  leaving  issue,  to  pay  the 
same  to  such  issue,  and  if  any  of 
said  daughters  should  be  single 
and  unmarried  at  her  death,  ''then 
from  and  immediately  after  her 
decease  upon  such  trust  and  for 
such  purpose  as  she  shall  and  may 
appoint  by  will,  and  in  default  ot 
such  appointment  upon  trust  for 
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the  sole  use  and  benefit  of  her  next 
of  kin."  The  will  also  provides 
that  if  the  daughter  M.  should 
give  to  her  husband  any  part  of 
the  income  of  her  estate  or  pay 
any  of  his  debts,  '*  I  will  that  she 
shall  thereby,  and  for  the  same, 
forfeit  all  her  right  and  interest  in 
and  to  her  income  from  my  estate." 

J.  Henry  AcJcerman  and  Isaac 
N.  Miller^  for  applt. 

James  N.  Yarnum^  for  respt. 

Held^  That  the  power  of  ap- 
pointment by  will  conferred  by  the 
will  of  M.  upon  each  of  his  daugh- 
ters who  should  die  unmarried  and 
without  issue,  extended  to  and 
embraced  the  fee  of  M.'s  real  es- 
tate. The  daughters  had  each  a 
life  estate  under  a  trust  vested  in 
the  executors. 

W.  died  leaving  a  will  by  which 
she  directed  the  payment  of  her 
debts  and  funeral  expenses  and 
then  gave  all  the  rest,  residue  and 
remainder  of  her  estate,  both  real 
and  personal,  to  her  sisters  and  to 
the  survivor  of  them,  and  to  the 
heirs,  executors,  administrators 
and  assigns  of  such  survivors. 

Held^  That  this  was  a  valid  ex- 
ecution by  W.  of  the  power  of  ap- 
pointment as  to  her  third  of  the 
estate.  1  R.  S.,  737,  §  126.  That 
the  two  surviving  sisters  took  as 
tenants  in  common.  1  R.  S.,  727, 
§44;  17  W.  Dig.,  220.  Each  be- 
came the  owner  of  an  undivided 
half  of  W.'s  one-third.  The  limi- 
tation to  the  survivor  was  a  fee 
limited  upon  a  fee,  which  is  lawful 
where  the  contingency,  if  it  should 
occur,  must  happen  within  two 
lives.  1  R.  S.,  724,  §  24.  Each  of 
the  surviving  sisters  took  legal  es- 


tates in  W.'s  one-third,  since  the 
trust  in  her  father's  executors,  af- 
ter her  death,  was  passive,  and  did 
not  prevent  the  vesting  of  the  en- 
tire title.  While  each  held  her  fee 
in  one-sixth  defeasible  upon  a  con- 
tingency, and  each  had  a  contin- 
gent remainder  in  the  one-sixth  of 
the  other,  these  estates  were  alien- 
able, and  the  deed  of  the  two  sis- 
ters, immediately  upon  W.'s 
death,  would  have  conveyed  an 
absolute  fee  in  possession. 

One  piece  of  property  was  pur- 
chased by  and  conveyed  to  E.  & 
M.,  who  owned  it  as  tenants  in 
common.  E.  died  after  W.  but 
before  M.  She  gave  her  executors 
a  power  of  sale,  to  be  exercised 
during  the  life  of  M.,  and  with  her 
concurrence.  The  will  then  pro- 
vides that  after  the  death  of  M.,and 
within  three  years  from  the  proof 
of  the  will,  the  executor  should 
convert  the  real  estate  into  money. 
M.  lived  more  than  three  years  af- 
ter E.'s  will  was  proved,  and  no 
sale  was  made  till  after  her  death, 
and  about  12  years  after  probate. 

Held^  That  the  neglect  of  the 
executors  to  sell  within  three  years 
after  the  probate  did  not  destroy 
the  authority  to  sell,  the  power  of 
sale  was  imperative  and  was  not 
limited  by  the  injunction  as  to 
time  which  qualified  the  command. 

It  appeared  that  deeds  were  ten- 
dered to  the  purchaser  by  the  sole 
surviving  executor  of  the  wills  of 
E.  and  M.,  which  were  refused ; 
that  since  said  tender  and  the 
judgment  of  the  Special  Terni  an- 
nouncing the  deed  sufficient  and 
its  affirmance  by  the  General 
Term,    said    executor    has    died. 
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Thereafter  the  present  plaintiff 
was  duly  appointed  administrator 
with  the  will  annexed  of  E.  and 
M.,  and  the  action  has  been  revived 
in  his  name. 

Heldj  That  there  was  a  tender  of 
the  deed  but  no  delivery,  for  a 
delivery  which  vests  title  implies 
an  acceptance,  and  here  there  was 
a  refusal;  that  a  delivery  now 
would  be  ineffectual,  and  that  the 
administrator  with  the  will  an- 
nexed has  authority  to  make  the 
necessary  deeds.  Where  a  power 
of  sale  is  given  to  executors  for  the 
purpose  of  paying  debts  and  lega- 
cies, or  either,  and  especially 
where  there  is  an  equitable  con- 
version of  land  into  money  for  the 
purpose  of  such  payment  and  for 
distribution,  and  the  power  of  sale 
is  imperative  and  does  not  grow 
out  of  a  personal  discretion  confi- 
ded to  the  individual,  such  power 
belongs  to  the  ofBce  of  executor, 
and  under  the  statute  passes  to 
and  may  be  exercised  by  the  ad- 
ministrator with  the  will  annexed. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Finch^  «/.  All  con- 
cur. 


TAXATION.    ACTION. 
N.  Y.  Court  of  Appeals. 

The  Mayor,  &c.,  of  N.  Y.,  applL^ 
V.  Davenport,  Comptroller,  impld., 
respt 

Decided  June  6,  1883. 

An  error  in  the  judgment  of  the  State  Board 
of  Equalization  or  mistake  in  its  conclu. 
sions  can  be  asserted  only  in  some  direct 


proceeding  for  a  review.  The  action  of  the 
Board  cannot  be  reviewed  collaterally 
through  a  complaint  against  the  Comp- 
troller, to  which  it  is  not  even  a  party. 

Where  the  Board,  legally  constituted,  meets 
at  the  appointed  time,  and  has  the  county 
valuations  before  it,  it  has  jurisdiction  to 
revise  and  examine  such  valuations,  al- 
though no  written  digest  of  facts  prepared 
by  the  State  Assessors  is  presented  be- 
fore it. 

A  county  or  municipality  cannot  recover 
from  the  State  the  amount  compulsorily  paid 
by  it  for  taxes  assessed  but  not  collected. 

PlaintiflPs  complaint  alleged  an 
unjust  and  incorrect  determination 
of  taxable  value  by  the  State  Board 
of  Equalization,  imposing  upon 
the  city  of  New  York  more  than 
its  due  share  of  the  aggregate  State 
tax.  It  also  alleged  a  compulsory 
payment  by  the  city  for  twenty 
years  of  taxes  which  could  not 
be  collected  from  the  persons  as- 
sessed, such  deficiencies  exceeding 
$2,000,000,  for  which  the  city 
claimed  credit  as  against  the  State. 

James  W.  M,  Newlin,  for  applt. 

Leslie  W.  Russell,  Atty.-Gen., 
for  respt. 

Held,  That  the  action  of  the 
State  Board  of  Equalization  cannot 
be  reviewed  in  this  collateral  way 
through  a  complaint  against  the 
Comptroller,  to  which  the  Board 
is  not  even  a  party.  The  duty  of 
the  Board  is  of  a  judicial  charac- 
ter,  and  if  it  has  acquired  juris- 
diction, any  error  in  its  judgment 
or  mistake  in  its  conclusions  can 
be  asserted  only  in  some  direct 
proceeding  for  a  review.  35  N.  Y., 
238;  37  id.,  511  ;  48  id.,  93,  390; 
51  id.,  610. 

It  appeared  that  the  State  Board 
of  Equalization,legally  constituted, 
met  ac  the  appointed  date.     The 
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county  valuations  returned  to  the 
Comptroller  were  before  the  Board. 
It  was  alleged  that  the  Board 
did  not  have  before  it  a  written 
digest  of  facts  prepared  by  the 
State  Assessors.  There  was  no 
allegation  that  such  a  digest  was 
not  made. 

Held,  That  the  Board  had  juris- 
diction to  revise  and  examine  the 
valuations  returned  ;  that  the  de- 
fects pointed  out  in  the  complaint 
were  in  no  respects  jurisdictional. 

The  Board  was  not  bound  to 
swear  and  examine  witnesses  as  to 
the  valuation  of  the  <;ity. 

It  was  alleged  that  the  Board 
adopted  a  schedule  of  equaliza- 
tion prepared  by  one  of  the  as- 
sessors, and  accepted  it  after  a 
ten  minutes'  secret  session. 

ITeld,  That  it  is  the  duty  of  the 
court  to  assume  that  it  was  care- 
fully framed. 

Also  held,  That  the  city  is  not 
entitled  to  recover  the  amount  paid 
for  taxes  assessed  bu  t  no t  collected . 

The  State  makes  each  county,  as 
the  representative  of  the  taxpayers 
within  its  area,  a  debtor  to  its 
share  of  the  general  tax.  From 
each  it  requires  payment  in  full, 
and  a  failure  in  any  given  case  to 
collect  a  fraction  of  the  tax  does 
not  diminish  the  debt  due  the 
State.  If  all  do  not  pay,  and  some 
cannot  be  compelled  to  pay,  to 
that  extent  the  apportionment  is 
inaccurate,  and  founded  on  an  in- 
correct basis,  and  each  taxpayer 
owes  in  addition  his  own  propor- 
tionate share  of  the  deficiency 
which  occurs. 

Judgment  of  General  Term, 
affirming  judgment  sustaining  de- 


murrer and  dismissing  complaint, 
affirmed. 

Opinion  by  Mnchy  J.    All  con- 
cur. 


TOWN  BONDS. 

N.  Y.  Court  of  Appeals. 

Potter,  applt.y  v.  The  Town  of 
Greenwich,  respt 

Decided  June  5,  1883. 

Plaintiff,  after  the  fullest  opportunity  for  ex- 
amination, purchased  a  town  bond  which 
did  not  conform  to  the  statute  as  to  the 
time  of  payment.  In  an  action  to  amend 
the  bond,  one  of  the  commissioners  who 
ex^uted  it  testified  that  he  read  it  before 
he  signed  and  knew  its  contents,  and  it  did 
not  appear  that  he  was  ignorant  of  the 
statute.  Held,  That  what  was  done  was  in- 
tentionally done,  and  there  could  be  no 
mistake,  and  that  plaintiff  should  be  left  to 
his  remedy  when  the  bond  matures. 

This  was  an  appeal  from  an 
order  of  the  General  Term,  revers- 
ing a  judgment  in  favor  of  plaintiff 
and  granting  a  new  trial.  It  ap- 
peared that  plaintiff  on  March  26, 
1871,  after  the  fullest  opportunity 
for  examination,  purchased  a 
bond  issued  by  defendant  under 
Chapter  907,  Laws  of  1869,  and 
made  no  objection  to  it  until  May 
25,  1880,  when  he  brought  this 
action  to  have  the  bond  amended, 
on  the  ground  that,  although  it 
purports  to  have  been  issued  under 
said  statute,  it  does  not  conform 
therewith  as  to  the  time  when 
payable,  being  made  payable  in 
twenty  years  instead  of  thirty,  as 
required  by  the  statute.  For 
aught  that  appears  or  is  war- 
ranted by  the  evidence,  the  bond 
in  question  is  exactly  as  the  drafts- 
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man  intended  it  should  be.  Only 
one  of  the  comnjissioners  who 
executed  the  bonds  was  sworn, 
and  he  testified  that  he  read  the 
bond  before  he*  signed  it  and 
knew  its  contents.  It  was  not 
found  that  he  was  ignorant  of  the 
statute  under  which  he  was  ap- 
pointed. There  was  no  evidence 
as  to  the  other  commissioners. 

Samuel  Hand,  for  applt. 

Esek  Cowen,  for  respt. 

Held,  That  the  case  presents 
itself  as  one  where  what  was  done 
was  knowingly  and  intentionally 
done  and  one  where  there  could  be 
no  mistake.  As  plaintiff's  case  is 
not  presented  in  such  an  aspect  as 
calls  for  aid  from  a  court  of  equity, 
he  should  be  left  to  his  remedy 
when  the  bond  matures. 

Order  of  General  Term,  revers- 
ing judgment  for  plaintiff  and 
granting  new  trial,  affirmed,  and 
judgment  absolute  ordered  for 
defendant  on  sripulatidn  dismiss- 
ing the  complaint. 

Opinion  by  Danforth,  J.  All 
concur,  except  Andrews  ^nd.  Earl, 
J  J,,  dissenting. 


ATTACHMENT. 
N.  Y.  Court  of  Appeals. 

Tim  et  al.,  respts,,  v.  Smith. 
Boyd  et  al.,  respts.,  v.  Smith. 

Decided  June  26,  1883.   , 

The  affidavit  of  the  attorney  for  the  moving 
creditor  that  an  attachment  against  the 
property  of  the  defendant  was  granted  in 
Ms  client's  suit  and  the  warrant  was  duly 
wsued  to  the  sheriff,  who  had  by  virtue 
thereof  attached  the  property  of  the  de- 
fendant, that  the  attachment  herein  consti- 


tutes a  prior  lien  to  that  referred  to  herein, 
and  that  the  said  attachment  was  in  force 
and  the  action  pending,  is  not  suflflcient 
evidence  of  the  fact  that  his  client  had  ac- 
quired a  lien  upon  the  same  property  cov- 
ered by  the  prior  attachment. 

The  opinion  of  an  attorney  that  a  lien  has 
been  secured,  although  put  in  the  form  of 
an  affidavit,  is  not  sufficient  evidence  to 
establish  the  jurisdictional  fact  entitling  a 
general  creditor  to  interfere  in  the  dispo- 
sition of  his  debtor's  property. 

Before  the  issuing  of  the  junior  attachment 
the  plaintiffs  in  the  prior  attachment  made 
an  arrangement  by  which  they  abandoned 
any  attempt  to  perfect  a  levy,  defend- 
ant's assignee  agreeing  to  hold  certain 
moneys  for  them,  and  the  sheriff  made  affi- 
davit that  he  had  made  no  levies  under  the 
attachments,  and  could  find  no  property  on 
which  to  levy.  Held,  That  the  surviving 
creditor  had  no  interest  in  the  validity  of 
the  prior  attachments. 

Affirming  S.  C,  17  W.  Dig.,  134. 

The  appellant,  a  junior  attach- 
ing creditor,  sought  in  the  above 
entitled  actions  to  set  aside  and  va- 
cate attachments  which  had  been 
obtained  by  the  respondents,  and 
levied  upon  the  property  of  the 
defendant,  an  insolvent  debtor,  on 
the  ground  that  the  affidavits  upon 
which  the  prior  attachments  were 
obtained  were  insufficient,  and  that 
the  appellant  had  acquired  a  lien  by 
virtue  of  a  subsequent  attachment 
on  the  same  property  covered  by 
the  prior  attachments.  The  only 
proof  of  this  was  an  affidavit  of 
the  appellant's  attorney,  which 
alleged  that  he  was  attorney  for 
the  plaintiff  in  an  action  in  which 
the  appellant  was  plaintiff,  and 
the  defendant  here  defendant ; 
that  on  March  17,  1882,  an  attach- 
ment against  the  property  of  said 
defendant  was  granted  in  said  ac- 
tion, which  was  duly  issued  to  the 
sheriff,    who,    by    virtue    thereof. 
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attached  the  defendant's  property; 
that  said  attachment  is  in  force 
and  said  action  now  pending  ;  that 
on  March  9,  1882,  an  attachment 
was  granted  in  the  above  entitled 
action  against  the  property  of  the 
defendant,  *' being  the  same  prop- 
erty attached  by  the  attachment 
in  the  case  in  which  deponent  is 
plaintiffs  attorney.  That  the  at- 
tachment herein  constitutes  a  prior 
lien  to  that  referred  to  herein." 
The  affidavit  did  not  show  which 
attachment  was  first  levied,  or  give 
the  date  of  the  respective  levies. 
It  did  not  state  the  source  of  the 
affiant's  information,  or  that  the 
attachment  was  duly  issued,  or 
the  several  levies  duly  made. 

Samuel  Oreenbaum^  for  applt. 

OUo  HoTwitz  and  Daniel  Clark 
Briggs,  for  respts. 

Held,  That  the  affidavit  of  the 
appellant's  attorney  did  not  fur- 
nish sufficient  evidence  of  the  fact 
that  the  appellant  had  acquired  a 
lien  upon  the  same  property  cov- 
ered by  the  prior  attachments. 
Such  an  affiant  does  not  neces- 
sarily have  knowledge  of,  and  can- 
not be  presumed  to  know,  the  facts 
attempted  to  be  established  by  his 
affidavit. 

Proof  of  a  subsequent  valid 
levy  upon  the  same  property  cov- 
ered by  the  prior  attachment  is  a 
necessary  condition  to  the  right  of 
a  subsequent  creditor  to  initiate  a 
proceeding  to  vacate  the  prior 
attachment.  Code  of  Civil  Pro- 
cedure, §682.  The  opinion  of  an 
attorney  that  a  lien  has  been 
secured,  although  put  in  the  form 
of  an  affidavit,  falls  short  of  the 
evidence  required  to  establish  the 


'  jurisdictional  fact  entitling  a  gen- 
j  eral  creditor  to  interfere  in  the 
I  disposition  of  his  debtor's  prop- 
I  erty. 

Ruppert  V.  Haug,  87  N.  Y.,  141 ; 
I  Steuben   Co.   Bk.  v.  Alberger,  72 

id.,  252,  distinguished. 
I      After  the  prior  attachments  were 
issued,  and  apparently  before  the 
attachment  of  appellant  had  come 
into  the  sheriflTs  hands,  a  written 
agreement    was    entered  into  be- 
tween the  plaintiffs  in  said  prior 
I  attachments  and   the  assignee  of 
'  the    insolvent    debtor,    by  which 
i  said    plaintiffs    impliedly     aban- 
I  doned   any   attempt  to  perfect  a 
levy  upon  the  property,  in  consid- 
I  eration  of  an  agreement  by  said 
I  assignee    to    hold    $10,000  in   his 
hands    and    pay  it  over  to  said 
plaintiffs    in  case    they   obtained 
judgments  in  their  suits  and  their 
attachments  had  not  in  the  mean- 
time been  vacated  and  set  aside. 
There  is  also  an  affidavit  of  the 
sheriff  holding  these  attachments, 
verified  April  7, 1882,  alleging  that 
he  had   not  levied   upon,   or  ac- 
quired a  lien  upon,  any  property 
by  virtue  of  said  attachments,  and 
that  he  had  never  been  able  to  dis- 
cover  property  of  the  defendant 
liable  to  be  levied  upon. 

Held^  That  as  it  appears  that 
neither  the  appellant  nor  the  re- 
spondents have  any  liens  upon  the 
defendants'  property,  the  appel- 
lant has  no  legal  interest  in  the 
question  as  to  the  validity  of  the 
prior  attachments  ;  he  has  no  in- 
terest in  the  agreement  of  the  as- 
signee with  the  prior  attachment 
creditors,  as  the  only  obligation  of 
the  assignee  thereunder  is  to  the 
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prior  attaching  creditors,  and  such 
obligation  cannot  enure  to  the 
benefit  of  other  parties.  The  sher- 
iff can  bring  no  action  upon  and 
has  no  rights  under  such  agree- 
ment. 

Orders  of  General  Term,  rever- 
sing orders  vacating  attachments, 
affirmed. 

Opinion  by  Ruger,  Ch.  J.  All 
concur. 


I      Opinion   by  Earl,  J,     All  con- 
cur, except  Miller,  J.,  not  voting. 


RECEIVERS. 

N.   Y.  Court  of  Appeals. 

In  re  Atty.-Gen.  v.  The  Guar- 
dian Mut.  Life  Ins.  Co.,  et  al. 

Decided  June  12,  1883. 

Tbe  compensation  of  a  receiver  of  an  insol- 
vent insurance  company  appointed  prior  lo 
the  passage  of  Chapter  878,  Laws  of  1883, 
is,  within  the  limit  of  five  per  cent. ,  in  the 
discretion  of  the  Supreme  Court. 

Appeal  from  order  of  General 
Term,  affirming  an  order  of  Special 
Term  awarding  to  a  receiver  of  an 
insurance  company  commissions 
of  five  per  cent,  on  sums  received 
and  disbursed.  Said  receiver  was 
appointed  in  March,  1877.  It  was 
claimed  that  the  commissions 
should  be  only  such  as  are  allowed 
by  law  to  executors  and  adminis- 
trators. 

/.  C.  Keeler^  for  applt. 

Rufus  W,  Peckham^  for  respt. 

Held,  Untenable  ;  that  prior  to 
the  passage  of  Chapter  378  of  the 
liaws  of  1883,  the  compensation 
of  receivers  was,  within  the  limit 
of  five  per  cent.,  in  the  discretion 
of  the  Supreme  Court. 

Order  of  General  Term,  affirm- 
ing order  of  Special  Term,  affirm- 
ed. 

Vol.  17.— No.  11a. 


INJUNCTION. 

N.Y.  Supreme  Court.     General 
Term.     Third  Dept. 

Mary  Carter,  applt.  v.  The  N. 
Y.,  West  Shore  and  Buffalo  RR. 
Co.  et  al.,  respts. 

Decided  May,  1883. 

Plaintiff  sold  premises,  reserving  "a  spring 
of  water  and  the  use  thereof  and  access 
thereto."  These  premises  were  conveyed 
to  defendant,  which  is  constructing  a  rail* 
road.  Its  construction  destroys  the  spring. 
Plaintiff  began  an  injunction  action  to  re- 
strain defendant  from  interfering  with  the 
sspring.  HMf  Not  a  case  for  injunction. 
Defendant  can  obtain  title  to  the  spring  by 
condemnation  proceedings  in  any  event, 
and  in  such  proceedings  plaintiff  can  ob- 
tain adequate  compensation. 

The  action  was  brought  to  ob- 
tain a  perpetual  injunction  re- 
straining defendants  f ron  construc- 
ing  the  above-named  railroad  by 
building  an  embankment  over  a 
spring  upon  land  of  the  company, 
and  from  in  any  manner  interfering 
with  said  spring.  It  appeared  that 
plaintiff  deeded  said  land  to  one 
Reynolds,  *' reserving  a  spring  of 
water  and  tlie  use  thereof  and  ac- 
cess thereto."  By  mesne  convey- 
ances defendant  got  Reynolds' 
title.  The  building  of  the  road 
would  destroy  the  spring.  Defend- 
ant has  begun  condemnation  pro- 
ceedings to  obtain  title  to  it.  The 
Special  Term  vacated  a  preliminary 
injunction  granted  by  a  County 
J udge.     Plaintiff  appeals. 

/.  W,  Wilson^  for  applt. 

Everett  &  Lewis^  for  respt. 
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Held^  Not  a  proper  case  for 
an  injunction.  Defendant  owns 
the  land  on  which  the  spring 
is,  and  can  get  title  to  it  by 
condemation  proceedings,  which, 
if  seems,  have  been  begun.  For 
this  title  they  must  pay  plain- 
tiflF.  This  is  not  the  case  of  a  mere 
trespasser  going  on  land  with  no 
present  right  and  no  power  of  ob- 
taining aright,  and  impeding  the 
spring.  An  injunction  might  do 
much  harm  which  it  would  be 
difficult  to  compensate,  while  plain- 
tiflf  is  sure  to  obtain  what  will  be 
decided  to  be  an  adequate  com- 
pensation. 

Order  afl5rmed,  with  $10  costs 
and  printing  disbursements. 

Opinion  by  Learned.  P,  J. ; 
Boardman  and  Bockes^  JJ,^  con- 
cur. 


INJUNCTION. 

N.  Y.  Supreme  Court.    General 
Term.     First  Depi\ 

The  Railway  Age  Publishing 
Co.,  applt,^  V.  John  J.  Garnett 
et  al.,  respts. 

Decided  March  30,  1883. 

Where  there  are  two  publications  treating  of 
the  same  subjects,  similar  in  name,  but 
widely  different  in  appearance  and  form, 
an>injunction  will  not  be  granted  restrain- 
ing the  publication  of  one,  unless  after 
trial  it  is  shown  that  purchasers  are  likely 
to  be  deceived,  in  which  case  plaintiff  will 
be  protected  by  the  judgment. 

Appeal  from  an  order  denying 
an  application  for  an  injunction. 

The  application  was  made  to  re- 
strain the  publication  of  the  ffaiZ- 
roa<Z^^^,a  monthly  journal.  Itpro- 
ceeded  upon  the  ground  that  it  was 


'  published  in  such  form  and  title 
as  to  infringe  and  violate  the  right 
acquired  by  plaintiff  in  the  pub- 
lication of  a  journal  which  had 
been  published  under  the  name  of 
the  Railway  Age.  Defendants' 
publication  is  preceded  and  ac- 
companied by  a  title  page  on  light 
brown  paper,  and  is  designated 
the  '^Railroad  Age^  an  American 
journal,  devoted  to  every  interest 
of  American  railroads,  road  mak- 
ing, working  and  control."  Follow- 
ing is  a  more  minute  statement  of 
the  objects  of  the  publication.  The 
words  ^^ Railroad  Age^^  are  the 
largest.  The  publication  of  plain tiflf 
is  preceded  with  a  page  containing 
the  terms,  "  The  Railway  Age,  a 
weekly  journal,  devoted  to  railway 
intelligence—  construction — opera- 
tion— management."  This  por- 
tion is  mainly  in  capitals,  bat  the 
larger  type  are  made  use  of  in  the 
phrase  ''  The  Railway  Age.'^  Fol- 
lowing is  an  enumeration  of  the 
subjects  to  which  the  publication 
is  designed  to  relate.  This  was 
all  printed  upon  a  larger  page 
than  that  used  by  defendant,  and 
the  paper  itself  is  of  a  green  color. 

Alex,  Thain,  for  applt. 

M,  J,  A,  McCaffery,  for  respts. 

Held,  That  while  there  are  cer- 
tain points  of  resemblance  between 
the  two,  there  is  still  such  a  degree 
of  diversity  as  to  render  it  prob- 
able that  persons  desirous  of  ob- 
taining plaintiflTs  journal  would 
not  be  deceived  into  the  purchase 
of  defendants',  supposing  the  lat- 
ter to  be  the  publication  of  the 
former;  and  no  reliable  proof  of 
such  deception,  as  a  matter  of 
fact,    has  been   furnished  in   the 
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case.  For  these  reasons  the  right 
of  plaintiff  to  restmin  the  publica- 
tion of  defendants'  journal  was 
altogether  too  doubtful  to  justify 
the  issuing  of  an  injunction.  If 
such  proof  should  be  offered  upon 
the  trial  and  then  sustained,  then 
plaintiff  will  be  fully  protected  by 
the  judgment  directed  in  the  ac- 
tion. 

Order  affirmed,  with  $10  costs, 
besides  the  disbursements. 

Opinion  by  Daniels^  J.;  Davis ^ 
P.  •/.,  and  Brady ^  •/.,  concur. 


ATTOBNEYS. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Walter  Brown,  respt.^  v.  The 
Grand  Lodge,  Knights  of  Pythias, 
applt 

Decided  May,  1883. 

Where  W. ,  who  was  by  law  a  member  of  a 
Grand  Lodge,  without  its  authority,  ob- 
tained from  an  attorney  a  written  opinion 
relating  to  questions  in  which  the  body  had 
an  interest,  and  sent  the  same  to  its  highest 
officer,  and  the  latter  retained  the  opinion, 
but  refused  soon  after  its  receipt  to  pay  for 
it.  Held,  That  the  Lodge  was  liable. 

Appellant  was  incorporated  by 
Ch.  376,  Laws  of  1880.  One  W. 
was,  by  §  2  of  this  Act,  a  member 
of  the  Grand  Lodge,  Knights  ot 
Pythias.  He  was  called  upon  to 
investigate  charges  against  one 
A.,  the  commander  of  a  lodge. 
Counsel  appeared  for  A.  and  pro- 
teats  (stating  various  grounds) 
were  filed  against  W.'s  taking  ac 
tion  in  the  matter.  W.  applied  to 
plaintiff,  an  attorney,  for  advice, 


at  the  same  time  stating  that  it 
was  the  business  of  appellant,  and 
that  appellant  would  pay.  Plain- 
tiff wrote  an  opinion  in  the  matter 
and  sent  with  it  a  bill.  Theopinion 
related  to  the  powers  of  W.,  also 
to  the  status  of  A.  in  the  Order 
of  Knights  of  Pythias.  W.  sent 
both  opinion  and  bill  to  one  B., 
the  highest  oflBcer  of  the  Order, 
who  retained  the  opinion  and  filed 
it  away  among  the  papers  of  the 
Order,  where  it  remains.  Soon 
after  receipt  of  the  opinion  B.  sent, 
word  Corespondent  that  the  Lodge 
would  not  pay  the  bill.  This  ac- 
tion is  for  its  amount.  Plaintiff 
recovered. 

O.  J,  Brown^  for  applt. 

Walter  Brown^  respt.  in  person. 

Held^  That  the  recovery  was 
proper.  The  opinion  examined 
the  rights  of  the  corporation  in 
certain  respects  and  the  rights  of 
A.  to  a  certain  endowment  insur- 
ance. Thus  it  dealt  with  matters 
of  interest  to  defendant  in  its  cor- 
porate capacity.  Without  decid- 
ing whether  W.  had  power  to 
contract  such  a  debt,  we  think  it 
enough  that  appellant  received 
and  retained  this  opinion,  and  re- 
tained it  knowing  that  it  had 
been  procured  on  its  own  credit. 
On  such  facts,  refusal  to  pay  will 
not  save  the  defendant  from  lia- 
bility. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P.  J. ; 
Boardman  and  Bockes^  JJ.^  con- 
cur. 
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REFERENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept, 

William  H.  Peacock,  respt.,  v. 
Daniel  E.  Comstock,  appU. 

Decided  May,  1883. 

Unless  in  exceptional  cases,  the  General  Term 
will  not  disturb  a  finding  of  fact  made  by 
a  referee  where  there  is  a  mere  conflict  of 
testimony. 

Action  for  services.  The  case 
presents  a  question  of  fact.  Plain- 
tiff succeeded.  Defendant  asks  a 
reversal  of  a  finding  of  fact  made 
by  the  referee. 

W.  F,  Jenks,  for  applt. 

E,  H,  Prindle^  for  respt. 

Held^  If  the  decision  of  a  dis 
puted  question  of  fact  were  to  be 
determined  by  a  mere  counting  of 
witnesses,  it  would  be  a  simple 
matter :  but  it  involved  much 
more  than  this — more,  perhaps, 
than  the  number  of  witnesses. 
Such  a.  decision  must  depend  on 
their  appearance  on  the  stand  and 
their  manner  of  testifying.  As 
we  have  often  said,  the  referee  saw 
the  witnesses  and  heard  them  tes- 
tify. Something  in  their  appear- 
ance or  in  their  testimony  induced 
him  to  give  more  weight  to  the 
testimony  given  for  plaintiff  than 
to  that  given  for  defendant,  al- 
though the  witnesses  for  the  latter 
were  more  numerous.  In  the 
printed  case  all  the  witnesses  ap- 
pear alike.  And  we  are  reluctant, 
therefore,  to  reverse  a  finding 
when  we  act  at  such  a  disadvan- 
tage. As  a  general  rule  we  are 
satisfied  that  on  a  mere  question 
of  fact,  upon  conflicting  evidence 


the  decision  of  an  honest  referee, 
who  sees  the  witnesses,  is  better 
than  that  of  any  appellate  court. 
Such  courts  lose  what  may  be 
called  the  atmosphere  of  the  case. 
It  is  true  a  referee  may  err.  So 
may  an  appellate  court.  And  un- 
less in  exceptional  cases  we  think 
that  where  there  is  a  mere  conflict 
of  testimony  on  facts  the  finding 
of  fact  by  a  referee  should  be  ac- 
cepted. Undoubtedly  in  a  proper 
case  we  should  not  hesitate  to  re- 
verse such  findings.  49  N.  Y.,  1. 
We  do  not  think  the  present  such 
a  case. 

Judgment  aflSrmed,  with  costs. 

Mem.  h^  Learned,  P.  /.;  Board- 
man  and  Bockes^  JJ,^  concur. 


I    LANDLORD  AND  TENANT. 

N.  Y.  Supreme  Court.    General 
!  Term.     First  Dbpt. 


Pabiano  R.  Fra^cke  et  al., 
applts.^  V.  Kate  L.  Youmans  et  al., 
respts. 

Decided  May  11,  1883. 

A  dwelling  house  which,  during  the  continu- 
ance of  the  term  for  which  it  is  leased,  be- 
comes so  damp  as  to  endanger  the  health  of 
the  tenant  while  living  in  it,  is  untenantable 
within  the  meaning  of  Chapter  345,  Laws 
of  1860,  but  if  rent  has  been  paid  in  ad- 
vance, and  if  the  tenant  chooses  to  occupy 
the  premises  notwithstanding  their  condi- 
tion, he  is  under  no  obligation  to  leave  them 
prior  to  the  expiration  of  the  time  for  which 
the  rent  has  been  paid,  in  order  to  avail 
himself  of  the  remedy  given  by  the  said 
statute. 

Appeal  from  a  judgment  entered 
in  favor  of  defendants  on  report  of 
a  referee. 
I      The  action  was  brought  to  re- 
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cover  the  sum  of  $700,  as  an  instal- 
ment of  rent,  under  a  lease,  of  a 
dwelling  house  in  New  York  city. 
Defendants  entered  into  possession 
of  the  house  on  October  15th,  1878, 
under  a  lease  for  one  year,  and 
paid  six  months'  rent  in  advance. 
On  March  22d,  they  notified  plain- 
tiffs that  they  would  give  up  the 
house  April  15th,  on  which  day  the 
six  months  for  which  rent  had 
been  paid  expired,  for  the  reason 
that,  on  account  of  dampness  in 
the  cellar  and  in  other  parts  of  the 
house,  it  had  become  untenantable 
and  dangerous  to  life  and  health 
to  live  in.  On  the  15th  of  April 
defendants  vacated  the  premises, 
and  in  defence  to  this  action 
claimed  that,  under  Chapter  345, 
Laws  of  1860,  they  were  relieved 
from  all  liability  for  rent  for  the 
unexpired  term.  Plaintiffs  claim- 
ed, among  other  things,  that  the 
house  could  not  have  been  unten 
antable,  inasmuch  as  defendants 
had  lived  in  it  from  March  22d, 
1879,  when  they  gave  notice  of 
their  intention  to  leave,  to  April 
15th.  The  referee  found,  on  the 
evidence,  that  the  house  had  be- 
come untenantable  since  the  com- 
mencement of  the  term,  and  judg- 
ment was  entered  in  favor  of  de- 
fendants. 

Joseph  A.  Shoudy,  for  applts. 

/.  ClintonOray^  forrespts. 

Held^  That  under  Chapter  345, 
Laws  of  1860,  when  any  building 
shall,  without  the  fault  or  neglect 
of  the  lessee,  be  so  injured  by  the 
elements,  or  other  causes,  as  to  be 
untenantable  and  unfit  for  occu 
pancy,  the  lessee  is  not  bound  to 
pay  the  rent  unless  it  is  otherwise 


expressly  provided  by  written 
agreement,  and  provided  also  that 
the  occupants  quit  and  surrender 
the  possession  of  the  premises  and 
give  notice  thereof.  24  How.  Pr., 
347  ;  55  N.  Y.,  280;  29  How.  Pr., 
389  ;  54  N.  Y.,  450  ;  1  Daly,  485  ; 
42  How.  Pr.,  64;  18  Hun,  181. 

That  a  dwelling  house  which, 
during  the  term,  becomes  so  damp 
as  to  endanger  the  health  of  the 
tenant  while  living  in  it,  is  unten- 
antable within  the  meaning  of 
Chapter  345,  Laws  of  1860,  but  in 
order  to  avail  himself  of  the  rem- 
edy given  by  that  law,  the  tenant 
is  not  obliged  to  leave  the  prem- 
ises prior  to  the  expiration  of  the 
time  for  which  the  rent  has  been 
paid,  if  he  chooses  to  occupy  them, 
notwithstanding  their  condition. 

Judgment  affirmed. 

Opinion  by  Brady^  J.;  Davis^ 
P.  /.,  and  Daniels,  /.,  concur. 


MARINE   INSURANCE. 
i  PLEADING. 

N.  Y.  Supreme  Court.     General 
I  Term.     First  Dept. 

I      Frederick  Reck,  applL,  v.  The 
Phoenix  Ins.  Co.,  respt. 

Decided  May  11,  1883. 

When  a  material  allegation  is  omitted  from 
the  complaint,  and  defendant  does  not  de- 
mur, but  puts  in  an  answer  setting  out  and 
answering  what  is  omitted  from  the  com- 
plaint, so  that  the  parties  go  to  trial  upon  a 
full  knowledge    of    the  cliarge,   and  the 
record  contains  enough  to  show  the  court 
I      that  all  the  material  facts  are  in  issue,  it  is 
too  late,    upon  the  trial,  for  defendant  to 
I      object  to  the  complaint  as  not  containing 
I      facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 
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The  rule  of  law  in  the  case  of  missing  vessels 
never  heard  from  after  a  definite  date,  is 
that  they  are  presumed  to  have  been  lost 
immediately  after  the  date  of  the  last  news 
from  them,  and,  consequently,  in  an  action 
on  a  policy  of  marine  insurance,  an  allega- 
tion that  the  vessel  was  last  heard  of  as  pur- 
suing her  voyage  on  a  certain  date,  before 
the  expiration  of  the  policy,  is  equivalent 
to  an  allegation  that  the  ship  was  lost  dur- 
ing the  life  of  the  policy. 

Appeal  from  judgment  entered 
on  dismissal  of  complaint,  and 
from  an  order  denying  plaintiff's 
motion  to  set  aside  the  dismissal 
of  the  complaint  and  refusing 
leave  to  amend  the  same. 

This  was  an  action  upon  a  policy 
of  insurance  on  the  ship  Elise  Ru- 
ger,  alleged  to  have  been  lost  at 
sea.  The  policy  insured  the  vessel 
from  the  29th  of  December,  1866, 
at  noon,  to  the  29th  of  December, 
1866,  at  noon.  The  complaint 
alleged  that  at  the  time  said  insur- 
ance was  applied  for  and  said 
policy  issued,  said  ship  was  in  the 
port  of  Rotterdam  ;  that  she  after- 
wards sailed  for  the  port  of  New 
York,  where  she  arrived  on  the 
14th  day  of  April,  1866,  and  after- 
wards, on  or  about  the  28th  day  of 
April,  1866,  sailed  from  said  port 
of  New  York  for  Yokohama,  in 
Japan  ;  that  the  said  ship  had  not 
been  heard  from  since  the  16th  day 
of  October,  1866,  on  which  day  she 
was  in  the  Indian  Ocean,  pursuing 
her  said  voyage,  and  although  a 
reasonable  length  of  time  had 
elapsed  to  complete  the  same  prior 
to  the  commencement  of  the  ac- 
tion, said  ship  never  arrived  at 
Yokohama,  but  was  totally  lost  by 
and  through  the  perils  of  the  sea. 
It  also  alleged  that  due  proofs 
of  loss  and  interest  of  plaintiff  had 


been  presented  to  defendants  and 
demanded  judgment  for  the 
amount  of  the  insurance. 

To  this  complaint  an  answer  was 
interposed  by  defendant,  which, 
amongst  other  things,  alleged  that 
defendant  denied  that  the  said 
vessel  was  lost  during  the  contin- 
uance of  said  policy,  or  through 
any  peril  insured  against  in  said 
policy. 

On  the  trial,  after  plaintiff's 
counsel  had  opened  his  case,  de- 
fendant's counsel  moved  to  dis- 
miss the  complaint  on  the  ground 
tha,t  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action, 
which  motion  was  reserved  until 
the  hearing  of  the  non-suit  at  the 
conclusion  of  plaintiff's  case. 

Plaintiff  then  proceeded  to 
prove,  without  any  objection  to 
the  evidence  as  being  inadmissible 
under  the  pleadings,  that  the  ves- 
sel had  never  been  heard  from 
since  the  16th  of  October,  1866,  on 
which  day  she  was  in  the  Indian 
Ocean.  At  the  close  of  plaintiff's 
case,  defendant  renewed  the  mo- 
tion to  dismiss  upon  the  ground 
that,  upon  the  face  of  the  com- 
plaint, it  was  not  shown  or  alleged 
that  the  vessel  was  lost  during  the 
life  time  of  the  policy  by  any  peril 
insured  against,  and  on  this 
ground  the  court  dismissed  the 
complaint. 

An  application  subsequently 
made  by  plaintiff,  at  Special  Term, 
to  set  aside  the  dismissal,  and  for 
leave  to  amend,  was  denied. 

J,  A.  Shoudy,  for  applt. 

Geo,  A.  Black,  for  respt. 

Held,  Error ;  that  upon  this 
state  of  the  pleadings  an  issue  was 
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distinctly  presented  upon  the 
question  whether  or  not  the  vessel 
was  lost  during  the  life  of  the 
policy,  for  when  a  defendant 
chooses  to  understand  the  plain- 
tiff s  complaint  to  contain  all  the 
facts  essential  to  his  liability,  and 
in  his  answer  sets  out  and  answers 
those  which  have  been  omitted  in 
the  complaint,  so  that  the  parties 
go  to  trial  upon  a  full  knowledge 
of  the  charge,  and  the  record  con- 
tains enough  to  show  the  court 
that*  all  the  material  facts  are  in 
issuH,  and  especially  after  evidence 
has  been  given  by  plaintiff  tending 
to  establish  his  cause  of  action,  it 
is  too  late  for  defendant  to  object 
to  the  complaint  as  not  containing 
facts  suflScient  to  constitute  a 
causp  of  action.  26  Mass.,  62;  14 
N.  Y.,247;  11  N.  Y.,  242  ;  18  N. 
Y.,  515  ;  13  N.  Y.,  542.  That  un- 
der §  723  of  the  Code  the  court 
should  have  granted  the  motion 
for  leave  to  amend  the  complaint. 

Held  also.  That  the  complaint 
was  not  defective,  for  inasmuch  as 
the  rule  of  law  in  the  case  of  miss- 
ing vessels  never  heard  from  after 
a  definite  date  is,  that  the  loss  is 
presumed  to  have  happened  im- 
mediately after  the  date  of  the  last 
news  from  them,  3  Kent's  Com., 
410,  the  allegation  that  the  ves- 
sel was  last  seen  in  the  Indian 
Ocean  on  October  16th,  1866,  and 
that  she  had  never  since  been 
heard  from,  was  equivalent  to  an 
allegation  that  she  was  lost  during 
the  life  of  the  policy,  which  con- 
tinued to  December  29th,  1866. 

Jndgment  and  order  reversed. 

Opinion  by  Davis ^  P,  /.  /  Dan- 
ieU,  J.,  concurs. 


ARREST. 

N.Y.  Supreme  Court.     General 
Term.     First  Dept. 

The  Sberill  Roper  Air  Engine 
Co.,  respt.,  V.  William  B.  Har- 
wood,  impld.,  applt. 

Decided  May  11,  1883. 

In  order  to  justify  an  order  of  arrest  on  the 
ground  that  the  defendant  has  disposed  of 
his  property  with  intent  to  defraud  his 
creditors,  an  actual  and  guilty  intent  to 
defraud  creditors  must  be  shown.  A  mere 
constructive  fraud  which  the  law  implies 
because  an  act  done  is  in  violation  of  the 
statute,  or  of  the  rights  of  creditors  at  com- 
mon law,  is  not  sufficient. 

The  mere  fact  that  a  partner  of  an  insolvent 
firm  has  paid  certain  of  his  individual  debts 
with  money  belonging  to  the  firm  is  not 
evidence  of  such  a  guilty  intent  to  defraud 
the  creditors  of  the  firm  as  to  subject  him 
to  an'est  within  the  provisions  of  the  Code 
authorizing  that  remedy. 

Appeal  from  order  denying  mo- 
tion to  vacate  order  of  arrest. 

In  February,  1881,  William  A. 
Harwood  and  William  B.  Har- 
wood  entered  into  a  copartnership 
under  the  lirm  name  of  William 
A.  Harwood  &  Son  for  the  pur- 
pose of  buying  and  selling  goods, 
wares  and  merchandise  ;  William 
A.  Harwood  furnishing  the  capital 
of  $30,000.  Subsequently  the 
health  of  William  A.  Harwood 
failed,  incapacitating  him  from 
personally  attending  to  the  busi- 
ness of  the  firm,  and  in  December, 
1881,  the  firm  being  then  entirely 
solvent,  he  gave  to  his  two  daugh- 
ters interests  in  the  stock  of  goods 
on  hand  in  the  store,  of  $5,000  and 
$10,000  respectively,  retaining  for 
himself  $10,000  interest  in  said 
stock,  and  thereupon   William  B. 
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Harwood  purchased  of  his  sisters 
their  interests  in  the  goods,  giving 
to  each  of  them  his  notes  for  their 
respective  amounts.  In  January, 
1882,  the  firm  of  William  A.  Har- 
wood &  Son  was  dissolved  by  mu- 
tual consent,  the  firm  being  per- 
fectly solvent  at  that  time,  and  a 
new  partnership  was  formed  to 
succeed  it  under  the  name  of  Har- 
wood &  Beckwith,  consisting  of 
William  A.  Harwood,  who  con- 
tributed the  $10,000  interest  re- 
served by  him  in  the  former  stock 
and  business,  William  B.  Har- 
wood, who  contributed  the  $15,000 
interest  in  the  stock  bought  by 
him  of  his  sisters,  and  one  Beck- 
with, who  was  to  contribute 
$25,000.  In  February,  1882,  Wil- 
Ham  B.  Harwood  sailed  for  Europe 
for  the  purpose  of  buying  goods, 
leaving  the  management  of  the 
business  in  the  hands  of  his  part- 
ner Beckwith  ;  William  A.  Har- 
w^ood  being  at  that  time  in  ill 
health,  and  being  unable  to  give 
any  personal  attention  to  the  bus- 
iness. On  the  return  of  William 
B.  Harwood  from  Europe  he  dis- 
covered that  Beckwith  had  fraud- 
ulently issued  the  firm  notes,  with- 
out the  knowledge  or  consent  of 
either  of  the  other  partners,  to  the 
amount  of  $88,000,  for  which  the 
firm  had  received  no  considera- 
tion, and  by  reason  whereof  the 
firm  was  hopelessly  insolvent, 
Beckwith  having  absconded  and 
never  having  paid  in  his  propor- 
tion of  the  capital.  After  the  con- 
dition of  the  firm  became  known 
the  appellant's  sisters  demanded 
payment  of  their  notes,  and  the 
appellant     paid    the    same    from 


mon«y  belonging  to  the  firm.  The 
payment  of  these  notes  to  his  sis- 
ters under  these  circumstances 
was  the  alleged  fraudulent  act  for 
which  he  was  arrested.  Appel- 
lant denied  any  fraudulent  inten- 
tion. 

/.  Jf.  Ferguson,  for  applt. 

Ellis  E.  Yates,  for  respt. 

Held,  That  the  transaction  be- 
tween defendant  and  his  sisters 
might  be  fraudulent  and  void  as 
against  the  creditors  of  the  firm 
without  imputing  any  actual 
fraudulent  intent  to  either  of  the 
parties.  That  plaintiff  holds  the 
affirmative  to  establish  something 
more  than  a  transaction  which  the 
law  will  adjudge  fraudulent  and 
void  as  against  creditors,  because, 
under  the  Code,  in  order  to  justify 
a  warrant  of  arrest,  there  must  be 
shown  an  actual  and  guilty  intent 
to  defraud  creditors.  A  mere  con- 
structive fraud  which  the  law  im- 
plies because  an  act  done  is  in  vio- 
lation of  the  statute,  or  of  the 
rights  of  the  creditors  at  common 
law,  is  not  sufficient.  35  Barb., 
444. 

That,  upon  the  whole  of  the 
facts,  it  was  not  affirmatively 
shown  that  appellant  acted,in  pay- 
ing his  sisters  out  of  the  firm 
money,  with  any  guilty  intent  to 
defraud  the  firm  creditors,  but 
with  the  intent  to  give  preference 
to  those  debts,  upon  the  idea  that 
he  was  justified  in  taking  care  of 
them  before  the  firm  debts  were 
paid. 

Wilson  V.  Robertson,  21  N.  Y., 
587,  and  Menagh  v.  Whitwell,  52 
id.,  146,  distinguished. 

Order  reversed. 
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Opinion  by  Davis^  P.  J,;  Brady 
and  Daniels^  JJ,^  concur. 


CONTRACT.    TITLE.     LEVY. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Albert  W.  Schroeppel,  admr., 
respt^  V  Ephraiin  Dingman  et  al., 
ajypUs, 

Decided  April,  1883. 

Where  M.  worked  the  farm  of  S.  on  shares 
under  an  agreement  that  M.  was  to  have  a 
certain  share  of  the  products  on  his  per- 
forming the  contract,  and  that  8.  should 
have  the  sole  right  to  sell  the  products,  and 
afterwards  should  pay  M.  any  balance  of 
his  share  remaining  after  deducting  ad- 
vances, and  expressly  providing  that  the 
products  should  belong  to  8.  as  security 
for  performance  by  M.  and  for  advances, 
EM,  That,  so  long  as  anything  remained 
to  be  performed  by  M.,  he  had  no  leviable 
interest  in  the  products;  the  agreement  was 
not  a  lease,  and  the  question  of  fraud  as  to 
creditors  cannot  arise. 

Appeal  from  judgment  on  ver- 
dict at  circuit  and  from  order  de- 
nying motion  for  new  trial  on  the 
minutes. 

Action  to  recover  for  conversion 
of  buckwheat  and  cheese  produced 
by  one  McMnllin  upon  a  farm  be- 
longing to  Richard  Schroeppel, 
plaintifTs  intestate,  and  taken 
nnder  executions  against  McMul- 
lin.  McMullin  worked  the  farm 
under  a  written  agreement  with 
Schroeppel,  which  provided  that, 
on  his  performing  the  contract, 
McMullin  was  to  have,  among  | 
other  things,  ''one-half  of  the  ' 
products  of  the  dairy  and  half  the 
proceeds  of  the  farm,  except 
hay,  straw  and  fodder ;"  that  I 
Schroeppel  was  to  have  "  the  sole  ' 

Vol.  17— No.  lib. 


right  to  make  sales  of  the  dairy 
products  and  other  property  pro- 
duced on  the  farm,  in  which  said 
McMullin  shall  be  entitled  to 
share  *  *  *  and,  after  such 
sales,  shall  pay  the  share  of  said 
McMullin  to  him,  after  deducting 
any  moneys  he  had  or  may  have 
to  pay  for  said  McMullin,  as  here- 
inbefore provided.  And  it  is 
expressly  agreed  that  all  such 
produce  and  property  and  the 
proceeds  of  the  same  shall  belong 
to  said  Schroeppel  for  his  security 
for  the  faithful  performance  of 
this  agreement  *  *  *  by  said 
McMullin  on  his  part,  and  also  for 
any  money  said  Schroeppel  may 
pay  to  or  advance  for  said  McMul- 
lin under  this  agreement  or  other- 
wise." The  agreement  was  for 
one  year,  to  be  extended  to  two, 
unless  either  party  gave  notice  to 
the  contrary,  and  it  provided  that, 
if  McMullin  failed  to  perform  at 
any  time,  Schroeppel  might  de- 
clare the  agreement  at  an  end,  and 
take  the  farm,  stock  and  property 
into  his  exclusive  custody  and 
management.  The  agreement  was 
dated  March  1,  1878,  and  the  levy 
was  made  in  the  summer  or  fall  of 
1879.  . 

(7.  TT.  Avery,  for  applts.  Hart 
and  Dingman. 

F.  David,  for  applt.  Hopkins. 

Adams  &  Swan,  for  respt. 

Held,  That  the  title  to  the  stock 
and  farm  products  was  vested  in 
Schroeppel  exclusively,  and  con- 
tinued in  him  so  long  as  anything 
remained  to  be  done  by  McMullin 
under  the  agreement,  and  at  the 
time  of  the  levy  McMullin  had  no 
leviable  interest  in  the  property. 
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Andrew  v.  Newcomb,  32  N.  Y., 
417,  and  Van  Hoozer  v.  Cory,  34 
Barb.,  9,  considered. 

The  agreement  was  not  a  techni- 
cal lease,  but  was  a  mere  contract 
to  work  the  farm  on  shares  for  a 
compensation  to  be  made  out  of 
the  products.     39  N.  Y.,  129,  139. 

Johnson  v.  Crofoot,  53  Barb., 
574,  distinguished. 

As  McMuUin  never  had  any- 
leviable  interest,  the  question 
whether  the  contract  was  made 
to  defraud  McMullin's  creditors 
could  not  arise. 

Judgment  and  order  affirmed. 

Opinion  by  Smithy  P,  J.;  Har- 
din and  Barker^  JJ,^  concur. 


REFERENCE.     PARTNER- 
SHIP. 

N.Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Joseph  Radel,  respt,^  v.  Matthew 
L.  McMorran  et  al.,  applts. 

Decided  June,  1883. 

Though  a  referee  may,  in  his  report,  err  in  a 
conclusion  of  law,  yet  if,  upon  an  examina- 
tion of  the  residue  of  his  report  and  the 
evidence  in  the  case,  it  is  found  that  the 
referee's  final  conclusion  was  correct,  the 
judgment  entered  upon  his  report  will  be 
upheld. 

Where  one  member  of  a  partnership,  with 
the  full  consent  of  all  his  co-partners,  trans- 
fers his  entire  interest  in  the  firm  to  another, 
by  such  assent  the  co-partners  adopt  such 
transferee  as  their  co- partner,  and  render 
themselves  liable  to  be  called  upon  by  ac- 
tion in  any  case  of  indebtedness  of  the  old 
firm. 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee. 

Prior  to  December,  1879,  plain- 
tiff had  been  in  partnership  with 


the  defendants  Miller  and  McMor- 
ran. December  12,  1879,  the  firm 
owed  plaintiff  for  his  services  un- 
der a  special  arrangement,  $236. 
On  that  day,  with  the  full  consent 
of  his  co-partners,  plaintiff  trans- 
ferred his  entire  interest  in  the 
business  and  property  of  the  firm 
to  the  defendant  Hayes,  but  reserv- 
ed to  himself  this  account  of  $236 
due  him.  Defendants  continued 
the  business,  paid  in  part  plain- 
tiff's account,  leaving  $70.41  due 
him,  for  which  amount  he  recov- 
ered judgment  against  defendants. 
The  agreement  by  which  he  trans- 
ferred his  interest  in  the  partner- 
ship to  Hayes  was  in  writing, 
signed  by  himself  and  Hayes,  and 
witnessed  by  defendant  Miller.  By 
this  agreement  the  account  men- 
tioned was  excepted  out  of  the 
operation  of  the  general  transfer 
of  plaintiff's  interest  to  Hayes, 
and  was  agreed  to  be  paid  to  him 
by  the  new  co-partners. 

The  referee  found  that  the  prom- 
ise by  defendants  to  pay  plaintiff's 
individual  account  against  the  old 
firm  was  a  parol  promise  to  answer 
for  the  debt  of  another  and  hence 
an  invalid  debt,  but  that  defend- 
ants not  having  pleaded  the  stat- 
ute of  frauds,  could  not  avail 
themselves  of  it. 

E.   Merriam  Bagg^  for  applts. 

Bently  &  Jones^  for  respt. 

Held^  That  the  referee  was  in 
error  in  this  finding,  because  the 
promise  sued  upon  was  not  a  parol 
promise,  nor  was  it  a  promise  to 
answer  for  the  debt  of  another,  nor 
is  it  necessary  to  plead  the  statute 
of  frauds.  Though  this  conclu- 
sion  of   the  referee  is  erroneous, 
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yet  upon  examination  of  the  resi- 
due of  his  report  and  the  evidence 
in  the  case,  it  is  found  that  the 
final  conclusion  of  the  referee  was 
correct.  No  agreement  was  neces- 
sary on  the  part  of  the  defendants 
Miller  and  McMorran,  because 
they  already  were  liable  to  account 
to  plaintiff  at  any  time  for  tlie 
amount  due  him  and  to  pay  him 
their  proportion  thereof.  When 
they  assented,  as  they  clearly  did, 
to  the  transfer  of  plaintiflTs  inter- 
est to  Hayes,  they  adopted  Hayes 
as  their  co- partner  in  the  place  of 
plaintiff,  and  rendered  themselves 
liable  to  be  called  upon  by  action 
in  any  case  of  indebtedness  of  the 
old  iirm. 

Judgment  aflSrmed. 

Opinion  by  Macomber,  J,  ; 
Smithy  P.  /.,  and  Hardin,  /., 
concur. 


BANK  STOCK.  ASSIGNMENT. 

N.  Y.  Supreme  Cottrt.    General 
Term.     Fourth  Dept. 

William  H.  Robinson,  respL,  v. 
The  National  Bank  of  New  Berne, 
applt. 

Decided  April,  1883. 

Provisions  concerning  the  transfer  of  stock, 
contained  in  the  by-laws,  or  charter,  or  act 
creating  the  corporation,  are  for  the  pro- 
tection of  the  corporation,  and  do  not  inca- 
pacitate a  shareholder  from  assigning  his 
title  to  stock.  The  assignor  remains  the 
stockholder  for  certain  purposes  as  be- 
tween him  and  the  corporation,  but  as  be- 
tween the  parties  the  assignment  is  good. 

A  by-law  forbidding  a  transfer  by  a  stock- 
holder indebted  to  the  corporation  is  void. 

Where  the  corporation  denies  plaintiff's  rights, 
and  recognizes  the  conflicting  claims  of  a 
third  party,  no  demand  by  plaintiff  is  ne- 
cessary. 


Appeal  from  judgment  on  a  ref- 
eree's report. 

Action  by  a  resident  of  this  State 
against  a  corporation  organized  in 
North  Carolina  under  the  national 
banking  laws,  to  recover  certain 
dividends  upon  certain  shares  of 
defendant's  stock,  which  plaintiff 
claims  to  own.  The  shares  were 
originally  owned  by  one  Satterlee. 
who  transferred  them,  prior  to 
May  4,  1869,  to  one  Hope.  In 
July,  1869,  Hope  sent  the  instru- 
ments of  assignment  and  the  cer- 
tificates of  stock  to  defendant,  and 
demanded  the  transfer  of  said 
shares  to  him  upon  defendant's 
books,  but  defendant  refused  and 
returned  the  papers.  At  that 
time  the  shares  were  registered  on 
defendant's  books  in  the  name 
of  Satterlee  as  holder  thereof.  On 
July  19,  1877,  Hope  transferred 
said  shares  to  plaintiflf.  After  Sat- 
terlee's  assignment  to  Hope,  and 
before  Hope's  assignment  to  plain- 
tiff, dividends  were  declared  on 
defendant's  stock  aggregating  59 
per  cent.  After  the  assignment  to 
plaintiff  and  before  this  action, 
other  dividends  were  declared  ag- 
gregating 15  per  cent.  Defendant 
does  not  appear  to  have  given  any 
reason  for  refusing  to  transfer  the 
stock  when  requested  by  Hope, 
but  it  appears  that  at  that  time  the 
bank  had  certain  notes  indorsed 
by  Satterlee,  on  which  the  bank 
subsequently  obtained  judgment 
in  North  Carolina,  and  caused  said 
shares  to  be  attached  and  sold  at 
sheriff's  sale,  as  Satterlee' s,  to  a 
Raleigh  bank,  and  the  sheriff  ex- 
ecuted on  defendant's  bpoks,  with 
its  consent,  a  transfer  of  said  stock 
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to  the  Raleigh  bauk,  and  defend- 
ant issued  to  the  Raleigh  bank  a 
certificate  therefor,  and  paid  the 
dividends  to  it  or  its  assigns.  On 
February  26,  1866,  defendant  en- 
acted a  by-law  which  provided 
that  no  transfer  of  stock  should  be 
made  without  consent  of  the  di- 
rectors by  any  stockholder  liable 
to  the  bank  as  principal  debtor  or 
otherwise.  That  by-law  was  re- 
pealed September  25,  1866,  and  on 
January  21,  1868,  the  repealing 
resolution  was  rescinded.  On  Oc- 
tober 28,  1878,  plaintiff  demanded 
of  defendant  payment  of  all  the 
dividends  declared  as  above  set 
forth,  and  defendant  refused  to 
pay  the  same.  The  referee  report- 
ed in  favor  of  plaintiff  for  the  div- 
idends declared  after  the  assign- 
ment to  him  from  Hope,  with  in- 
terest from  the  commencement  of 
the  action. 

A,  R.  Dyett,  for  applt. 

T,  C.  Oronin,  for  respt. 

Ifeld,  That  provisions  making 
stock  transferable  on  the  books, 
whether  contained  in  the  by-laws 
of  the  corporation,  or  in  its  char- 
ter or  the  act  creating  it,  are  in- 
tended solely  for  the  protection  of 
the  corporation;  they  do  not  inca- 
pacitate the  shareholder  from  part- 
ing with  his  interest ;  and  his  as- 
signment, not  on  the  books,  passes 
the  entire  legal  title  to  the  stock, 
subject  only  to  such  claims  as  the 
corporation  may  have  upon  it,  and 
excepting  the  right  to  vote  at  elec- 
tions, &c.,  46  N.  Y.,  375,  and  cases 
cited  by  Rapallo,  J.,  at  foot  of  p. 
331.  The  assignor  remains  the 
stockholder,  as  between  him  and 
the  corporation,  for  certain   pur- 


poses, 53  N.  Y.,  372,  376;  yet,  as 
between  the  parties,  the  assign- 
ment with  delivery  of  the  certifi- 
cate passes  the  entire  legal  and 
equitable  title. 

The  by-laws  forbidding  the 
transfer  by  a  stockholder  indebted 
to  the  bank  was  void,  and  gave  the 
bank  no  lien  upon  the  stock  held 
by  Satterlee.  45  N.  Y.,  655.  Nor 
did  the  refusal  of  the  bank  to  en- 
ter the  tranfer  on  its  books  de- 
prive Hope  of  his  right  to  the  div- 
idends. 17  Alb.  L.  J.,  146.  And 
all  the  rights  of  Hope  passed  by 
his  assignment  to  plaintiff. 

As  the  bank  denied  plaintiflTs 
right  to  the  stock  and  dividends 
and  recognized  the  right  of  the 
Raleigh  bank  to  the  same,  and 
paid  the  dividends  to  that  bank,  a 
demand  by  plaintiff  was  unneces- 
sary. 5  Co.  Rep.,  21,  2d  res.;  1 
Cow.,  75;  3  Barb.,  584;  40  id., 
220;  5  Hun,  214;  43  N.  Y.,  693. 

Judgment  aflSrmed. 

Opinion  by  Smithy  P.J,;  Bar- 
kery /.,  concurs;  Hardin,  J.,  not 
sitting. 


ASSESSMENT.  • 

N.Y.  Supreme  Court.   General 
Term.    First  Dept. 

Francis  Bruecher,  applt.,  v.  The 
Village  of  Portchester,  respt. 

Decided  May  11,  1883. 

Where  the  owner  of  property  pays  an  as- 
sessment under  protest,  on  the  ground  that 
the  assessment  is  void,  the  assessors  threat- 
ening to  sell  the  land  for  the  payment  of 
said  assessment,  and  it  is  subsequently  ad- 
judged to  be  void  and  illegal,  the  owner  of 
the  property  at  the  time  the  assessment  was 
paid  may  recover  the  same. 
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Unless  the  Commissioners  of  Assessment  take 
the  oath  required  by  statute  to  be  taken  be- 
fore making  their  estimates  and  assessments, 
the  assessments  are  absolutely'  void. 

Appeal  from  judgment  entered 
on  an  order  made  at  Special  Term 
sustaining  defendant's  demurrer  to 
the  complaint. 

Defendant  levied  an  assessment 
against  plaintiflf's  land,  which 
plaintiff  paid  under  protest,  alleg- 
ing that  the  same  was  illegal  and 
void.  Defendant  issued  a  war- 
rant for  the  collection  of  the  as- 
sessment and  threatened  to  sell  the 
premises.  Plaintiff  being  about  to 
sell  the  premises  paid  the  assess- 
ment to  remove  the  cloud  from  the 
title,  and  now  brings  this  action 
to  recover  the  same,  as  this  as- 
sessment on  other  property  has 
subsequently  been  decided  to  have 
been  illegal  and  void  on  the  ground 
that  the  commissioners  who  made 
the  estimates  and  assessments  had 
not  taken  the  oath  prescribed  by 
the  statute.  The  demurrer  was 
sustained,  upon  the  proposition 
that  there  was  no  averment  in  the 
complaint  that  as  to  plaintiff's 
property  the  assessment  had  ever 
been  adjudged  illegal  or  void,  and 
upon  the  further  proposition  that 
the  declaration  of  its  invalidity  or 
illegality,  made  at  the  instance 
and  on  behalf  of  other  parties,  was 
not  suflScient  to  sustain  this  action; 
and  upon  the  proposition  also  that 
no  facts  were  set  forth  showing  a 
want  of  jurisdiction  in  imposing 
the  assessment,  and  that  the  pro- 
priety of  such  an  act  could  not  be 
reviewed  in  a  collateral  proceed- 
ing. 

David  B.  Ogden^  for  respt. 


/.  T,  Williams^  for  applt. 

Held^  That  the  Justice  in  the 
Court  below  is  in  error  in  the  state- 
ment that  no  facts  were  alleged 
showing  a  want  of  jurisdiction, 
because  the  commissioners  did  not 
take  the  oath  required  by  the  stat- 
ute to  be  taken  before  making 
their  estimates  and  assessments, 
the  effect  of  which  is  to  make  the 
assessment  absolutely  void.  71 
N.  T.,  309.  It  should  be  held  to 
be  suflScient  to  justify  the  pay- 
ment that  a  threat  is  made  by  per- 
sons having  the  apparent  author- 
ity to  consummate  it  that  the 
property  of  the  land-owner  was  to 
be  sold,  leaving  him  to  bring  his 
action  to  recover  it*  back;  more 
particularly  where  it  was  paid  un- 
der protest.  Under  the  facts  stated 
by  the  complaint  and  admitted  by 
the  demurrer,  namely,  that  the 
assessment  was  void  and  had  been 
so  declared,  and  that  the  payment 
of  it  was  made  under  a  threat  that 
plaintiff's  property  would  be  sold 
if  it  were  not  paid,  it  is  thought 
tliat  his  right  of  action  was  com- 
plete, and  that  the  judgment  upon 
the  demurrer  was  erroneous  and 
should  be  reversed. 

Ordered  accordingly,  with  costs. 

Opinion  by  Brady,  J,;  Daniels, 
/.,  concurs;  Davis^  P,J.,  dissents. 


ATTACHMENT. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

Wm.  M.  Parsons  et  al.,  respts.^ 
V.  Danl.  J.  Sprague,  impld.,  applt 

Decided  May  11,  1883. 
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A  motion  may  be  made  to  vacate  an  attach- 
ment at  any  time  before  the  actual  applica- 
tion of  the  attached  property  or  its  proceeds. 

Appeal  from  order  denying  nio- 
tion  to  vacate  an  attachment. 

The  motion  to  vacate  was  not 
made  until  after  final  judgment 
and  the  issuing  of  an  execution. 
None  of  the  property  appears  to 
have  been  sold  or  applied  on  the 
execution.  For  that  reason  the 
Court,  at  Special  Term,  denied  the 
motion. 

W.  J.  Lamed,  for  applt. 

Gilbert  R.  Howe^  for  respts. 

Held.  Error.  The  Code,  §  682, 
gives  to  the  defendant,  or  any  one 
who  has  acquired  a  lien  upon,  or 
interest  in  the  property  attached, 
the  right  to  apply  to  vacate  the 
attachment  or  to  require  an  in- 
crease of  the  security  given  by  the 
I)laintiflf  at  any  time  prior  to  the 
actual  application  of  the  attached 
property. 

While  this  provision  may  be 
anomalous,  the  attachment  having 
performed  its  oflSce  and  the  prop- 
erty being  in  custodia  legis  under 
another  process,  yet  there  can  be 
no  doubt  but  that  it  was  the  inten- 
tion of  the  Legislature  to  extend 
the  remedy  to  the  period   named. 

What  the  particular  object  of 
this  was  cannot  well  be  divined. 
The  Court,  however,  must  declare 
what  was  accomplished  by  the 
Legislature  ;  it  cannot  undertake 
to  furnish  the  reasons  on  which  it 
acted. 

Order  reversed. 

Opinion  by  Brady,  J.;  Davis, 
P.  J.,  and  Daniels,  J,,  concurring. 


FIRE  INSURANCE. 

N.Y.  Supreme  Court.     General 
Term.     First  Dept. 

The  National  Fire  Ins.  Co.,  of 
Baltimore  v.  The  Celluloid  Shoe 
Protector  Co.,  respt,  and  Eliza  6. 
Wilson,  applt. 

Decided  March  30,  1883. 

An  indorsement  by  an  insurance  company 
upon  the  back  of  a  fire  insurance  policy, 
transferring  the  policy  to  Uie  vendee  of  the 
goods  covered  by  the  policy,  is  effectual  to 
produce  a  change  in  the  legal  title  to  the 
insurance. 

Appeal  from  judgment  recovered 
on  trial  at  Special  Term. 

This  was  an  interpleader  action, 
in  which  the  controversy  related 
to  the  right  to  insurance  moneys 
paid  upon  a  policy  of  insurance 
issued  by  plaintiff. 

The  business  of  respondent  was 
carried  on  not  as  a  corporation, 
but  as  a  co-partnership.  All  its 
interests  were  transferred  to  one 
Wilson,  husband  to  appellant, 
who  transferred  the  same  to  his 
wife.  The  property  remained  with 
respondent.  No  new  policy  of  in- 
surance was  made,  but  the  follow- 
ing indorsement  was  made  on  the 
existing  policy  by  the  insurance 
company  :  *'  No.  14,  '79.  This  in- 
surance is  now  for  the  benefit  of 
Eliza  G.  Wilson,  as  owner,  to  cover 
goods  left  with  Celluloid  Shoe  Pro- 
tector Co.  J,  H.  L.  &  Co.  $1,600, 
one  year."  No  evidence  was  given 
to  show  that  Wilson  did  intend 
that  there  should  be  a  transfer  of 
the  policy. 

Oeo.  F.  Betts,  for  applt. 

Orosvenor  8.  Hvhbard,  for 
respt. 
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Heldy  That  the  circumstances 
were  entirely  effectual  to  produce 
a  change  in  the  legal  title  to  the 
insurance.  It  \ias  not  necessary 
that  it  should  be  made  in  writing. 
It  could  be  completely  transferred 
by  the  mere  delivery  of  it,  which 
was  made  upon  a  good  consider- 
ation, intending  thereby  to  change 
the  title  to  it. 

A  mere  delivery  of  a  chose  in 
action,  intending  to  vest  the  title 
in  the  person  receiving  it,  will  be 
attended  with  that  eflfect.  11  Hun, 
484,  affirmed,  83  N.  Y.,  318;  34 
Barb.,  627;  17  Johns.,  284  ;  19id., 
95 ;  4  Hun,  458.  And  the  result 
is  the  same  where  the  delivery  is 
intended  only  to  make  a  gift  of 
the  article  delivered.  62  Barb., 
651,  659;  23  N.  Y.,  502.  Appel- 
lant should  be  protected  to  the  ex- 
tent of  her  loss.  This  should  be 
paid  from  the  insurance  money 
paid  into  court.  To  that  extent 
her  rights  in  the  case,  as  the  proof 
now  appears,  should  have  been 
sustained. 

Judgment  reversed  and  a  new 
trial  ordered,  with  costs  to  abide 
the  event. 

Opinion  by  Daniels y  J,;  Davis ^ 
P.  J.^  and  Brady ^  /.,  concur. 


INJUNCTION. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

The  Electrical  Power  Storage 
Co.,  limited,  applt,,  v.  Walter  B. 
Whiting  et  al.,  respts. 

Decided  May  11,  1883. 

To  entitle  a  party  to  an  injunction,  a  legal  or 
equitable  right,  free  from  reasonable  doubt, 


must  be  satisfactorily  shown.  The  appli- 
cation for  it  is  made  to  the  extraordinary 
power  of  the  court,  and  the  plaintiff  is 
bound  to  make  out  a  case  showing  a  clear 
necessity  for  its  exercise,  and  that  can  only 
be  done  by  proof  establishing  at  least  a  fair 
prima  facie  title. 

Appeal  from  an  order  denying  a 
motion  to  continue  an  injunction. 

Plaintiflf    claims   to   be   the  as- 
signee of  a   Belgian   corporation, 
which   had  acquired  the  right  of 
the  patentee,  Faure,  to  an  inven- 
tion for  the  storage  of  electricity, 
or    secondary    batteries.      By   an 
agreement  made  between  the  Bel- 
gian corporation  with  the  defend- 
ant and  others,  it  was  agreed  that 
defendant  should  organize  a  com- 
pany for  manufacturrng  electrical 
machines    included     within     the 
Faure  patents,  for   the  introduc- 
tion, sale,  and  licensing  of  the  use 
thereof  to  others.     As  an  equiva- 
lent consideration  for  this  right  it 
was  agreed  that  the  Belgian  corpo- 
ration should    receive    forty-nine 
thousand  shares  of  the  stock  for 
the   assignment    of    the    patents. 
The  company   was  formed  under 
the  name  of   the  Light  &   Force 
Company,  and   the   patents   were 
transferred  to  the  same.    The  com- 
pany thereupon  issued  its  shares 
of  stock,  but  failed  to  deliver  them 
to  the  plaintiff  as  the  assignee  of 
the  Belgian  corporation,  because, 
as  was  shown,  a  part  of  the  consid- 
eration for  the  transfer  was  to  be 
the  assignment  of  other  patents  to 
be  obtained  for  the  same  invention 
in  Mexico  and  the  States  of  Cen- 
tral and  South  America,  northerly 
of  Brazil  and  Peru.    No  successful 
effort    has    been   made  to  obtain 
I  these  patents  and  make  the  assign- 
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ments  of  them  to    the   Light    & 
Force  Co. 

It  has  not  been  made  to  appear 
that  the  company  proposes  to 
make  any  disposition  of  the  forty- 
nine  thousand  shares  which  in  any 
manner  may  be  prejudicial  or  in- 
jurious to  the  rights  of  plaintiff ; 
but  it  appears  that  the  shares  in 
question  have  been  placed  in  the 
hands  of  defendant  Whiting,  in 
trusty  to  await  the  proper  transfer 
and  assignment  of  the  patents»not 
yet  assigned.  It  does  not  appear 
that  he  is  an  improper  or  irre- 
sponsible person,  or  that  the  trust 
was  made  in  bad  faithw 

Ashbel  Oreen  and  F.  K,  Pen- 
dleton^ for  applt. 

TT.  W,  McFarland^  for  respts. 

Held,  That  no  injunction  ap- 
pears to  be  necessary  to  protect 
the  rights  secured  by  the  agree- 
ment to  the  Belgian  company 
or  to  plaintifl:  as  its  assignee.  The 
shares  appear  to  be  entirely  safe 
where  they  are,  and  no  reason 
exists  for  supposing  that  they  will 
be  in  any  manner  changed  until 
the  disputed  rights  of  the  parties 
can  be  settled  by  a  definite  trial 
and  determination  of  the  issues  in 
the  action.  90  N.  Y.,  58  ;  Hilliard 
on  Injunctions,  10-11. 

Order  affirmed,  with  costs  and 
disbursements. 

Opinion  by  Daniels,  J,;  Dams, 
P.  /.,  concurs. 


RECEIVER.     INJUNCTION. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Frederick  W.   Pratt,  respt.   v. 
Beiiah  G.  Underwood,  applt. 


Decided  May  11,  1883. 

Where  the  subject  of  a  partnership,  as  in  this 
case  the  editing  and  publishing  of  a  direc- 
tory for  the  detection  of  counterfeit  money, 
is  the  individual  property  of  one  of  the 
partners,  a  receiver  may  be  appointed  and 
an  injunction  granted,  upon  the  filing  of 
proper  security,  restraining  either  partner 
from  interfering  with  the  assets  of  the  firm. 
But  no  injunction  can  be  granted  restraining 
the  individual  owner  from  publishing  the 
same  where  the  ownership  appears  by  the 
copartnership  agreement. 

Appeal  from  an  order  appointing 
a  receiver,  restraining  and  enjoin- 
ing the  defendant  from  disposing 
of  any  of  the  property  of  the 
partnership  existing  between  the 
parties,  and  from  editing,  publish- 
ing, issuing  and  distributing  a 
paper  called  ''  Underwood's  Coun- 
terfeit Detector,"  and  other  publi- 
cations. 

The  parties  were  copartners  in 
business  under  an  agreement  for 
the    publication    and    issuing    of 
"Underwood's     Counterfeit    De- 
tector."    The  parties  disagreed  to 
the  extent  of  making  the  continu- 
ance of  the   partnership  business 
impracticable.     A  receiver  was  ap- 
pointed to  take  charge  of  the  assets 
and  property  and  a  dissolution  of 
the  partnership  prayed  for.    Am- 
ple security  was  given  by  the  re- 
ceiver.    The  order  appointing  the 
receiver  contained  also   a    clause 
restraining  defendant  from  dispos- 
ing   of    the    assets    of    the    firm, 
amounting  to  an  injunction,  but 
no  security  was  given  by  plaintiff 
on  this  portion  of  the  order.    The 
bond  given  on  the  appointment  of 
the  receiver  contained  no  stipula- 
tion of  that  nature.    An  additional 
restraint  was  imposed  by  the  order 
prohibiting  the  editing,  publishing 
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and  issuing  of  the  ''Detector." 
The ''Detector,"  according  to  the 
terms  of  the  copartnership  agree- 
ment and  the  affidavits  in  the  case, 
appears  to  have  been  the  individual 
property  of  defendant. 

Birdseye,  Cloyd  &  Baylis,  for 
respt. 

Robert  N.  Waite,  for  applt. 

Held^  The  parties  disagreed  in 
such  a  manner  as  to  render  the 
farther  prosecution  o'f  their  part- 
nership business  a  practical  impos- 
sibility, and  for  that  reason  a 
receiver  could  very  vs^ell  be  ap- 
pointed to  take  charge  of  the  assets 
and  effects  of  the  firm. 

So  m  uch  of  the  order  as  contained 
the  injunction  should  be  dissolved, 
unless  vsrithin  twenty  days  after 
notice  of  this  decision  the  plaintiff, 
with  one  or  more  sufficient  sureties, 
shall  enter  into  and  file  an  under- 
taking in  the  form  prescribed  by 
the  provisions  of  the  code  relating 
to  that  subject ;  au  undertaking 
in  the  sum  of  $250  will  probably 
be  sufficient. 

The  additional  restraint  imposed 
by  the  order  prohibiting  the  edit- 
ing, publishing  and  issuing  of 
"Underwood's  Counterfeit  De- 
tector" was  not  authorized  by  the 
circumstances.  For  this  Detector, 
according  to  the  terms  of  the 
copartnership  agreement  and  the 
affidavits  in  the  case,  appears  to 
have  been  the  individual  property 
of  the  defendant.  And  under  the 
circumstances  the  defendant,  as 
its  owner,  could  not  legally  be 
restrained  from  continuing  its  pub 
lication  himself  and  upon  his  own 
account,  as  it  could  not  be  pub- 
lished on  account  of  the  partner- 

Vol.  17.— No.  12. 


ship.  See  17  How.,  510.  ,  So  much 
of  the  order  as  restrained  defend- 
ant in  the  future  publication  of 
this  Detector  should  be  reversed, 
and  the  appointment  of  the  receiver 
should  be  affirmed,  and  so  should 
that  part  of  the  order  prohibiting 
interference  with  the  partnership 
assets,  in  case  the  undertaking 
directed  shall  be  given  and  filed  ; 
and,  as  neither  party  can  wholly 
succeed  in  the  appeal,  the  disposi- 
tion already  indicated  should  be 
made  of  it  without  costs  to  either 
party. 

Opinion  by  Daniels^  J.;  Davis^ 
P.  •/".,  and  Brady,  /.,  concur. 


INJUNCTION. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Amasa  J.  Kingman,  applt. ^  v. 
The  Rome,  Watertown  and  Og- 
densburgh  Railroad  Co.,  respt. 

Where  persons  buy  the  stock  of  a  company 
for  the  purpose  of  bringing  and  carrying  on 
litigation,  they  are  not  entitled  to  any  special 
favor  of  the  Court.  Such  parties  are  regarded 
as  interlopers,  seeking  to  disturb  the  rights  of 
innocent  holders  of  stock  to  their  great  preju- 
dice, and  should  not  be  allowed  to  have  or 
retain  injunctions  where  their  rights  can  be 
preserved  by  awarding  damages  for  such  in- 
jury as  they  may  have  sustained. 

Appeal  from  order  denying  mo- 
lion  for  injunction. 

Defendant  appointed  a  commit- 
tee to  devise  a  scheme  to  prevent 
the  foreclosure  of  a  mortgage, 
which  the  said  committee  suc- 
ceeded in  accomplishing  without 
violating  the  contract  contained  in 
the  mortgage  and  bonds  upon 
which  interest  was  directed  to  be 


Digitized  by 


Google 


266 


NEW  YORK  WEEKLY  DIGEST. 


paid.  After  all  this  had  trans- 
pired plaintiflPsassignor  purchased 
one  hundred  shares  of  the  stock, 
upon  which  plaintiff,  as  assignee, 
brought  this  action  on  the  ground 
of  an  excess  of  poVer  exercised  by 
the  board  of  directors  of  defend- 
ant. 

Stanley,  Clark  <ft  Smithy  for  ap- 
pellant. 

Turner^  Lee  &  McClure^  for  re- 
spondent. 

Held:  It  seems  to  be  a  fair  infer- 
ence from  the  facts  that  plaintiff 
and  his  assignor  bought  into  the 
company  for  the  purpose  of  bring- 
ing this  suit  and  carrying  on  this 
litigation,  and  it  has  been  held  in 
several  cases  that  persons  occupy- 
ing that  relation  to  a  transaction 
are  not  entitled  to  any  special 
favor  of  the  court.  L.  R.,  8  Eq., 
301;  104  U.  S.,  461;  Rule  of  Prac- 
tice  in  U.  S.  Ct.,  104  U.  S.,  9. 
Plaintiff  fails  to  show  excess  of 
power.  The  injunction  cannot  be 
granted  except  to  the  prejudice  of 
large  numbers  of  innocent  holders 
of  bonds  who  are  entitled  to  the 
payment  of  the  amount  of  interest 
directed  to  be  paid  by  the  board. 

Order  aflSrmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Davis,  P.  J.;  Brady 
and  Daniels,  JJ.,  concur. 


PAUPER.     POOR  LAWS. 

N.Y.  Supreme  Court.     General 
Term.     Third  Dept. 

Elias  Smith,  Superintendent  of 
the  Poor  of  Tompkins  Co.,  respt, 
V.  Hiram  W.  Brundage  et  al., 
Superintendents  of  the  Poor  of 
Steuben  Co.,  applts. 


Decided  July,  1883. 
An  overseer  or  superintendent  of  the  poor 
who  finds  a  pauper  in  his  county  or  town, 
has  no  right  to  remove  such  pauper  to  an- 
other town  or  county  where  he  believes  he 
belongs,  but  he  must  provide  for  the  pau- 
per and  then  pursue  the  remedy  afforded  by 
the  laws. 

Appeal  from  a  judgment  for 
plaintiff,  entered  upon  the  report 
of  a  referee. 

The  action  vs^as  brought  by  plaiD- 
tiflf,  as  Superintendent  of  the  Poor 
of  Tompkins  County,  against  the 
Superintendents  of  the  Poor  of 
Steuben  County,  to  recover  the 
costs  and  expenses  of  supporting 
a  pauper  whom  defendants  caused 
to  be  transported  from  Steuben 
County  to  Tompkins  County,  and 
there  left,  with  the  intent  to  make 
Tompkins  County  chargeable  with 
his  support.  K.  being  an  inmate 
of  the  Tompkins  County  Poor 
House,  as  a  county  charge,  escaped 
without  the  fault  of  plaintiff  or 
the  keeper  of  the  poor  house,  and 
became  an  inmate  of  the  Steuben 
County  Poor  House.  Defendants 
caused  K.  to  be  taken  back  and 
left  in  the  Tompkins  County  Poor 
House,  without  any  order  or  au- 
thority beyond  their  own  will  and 
purpose  to  impose  the  burden  of 
K.'8  support  on  Tompkins  County, 
where  they  believed  it  belonged. 

Almy  &  Bouton,  for  respt. 

McMasters  &  Parkhurst,  for 
applts. 

Held,  It  may  be  conceded  that 
Tompkins  County  ought  in  justice 
to  maintain  this  pauper,  but  that 
is  not  the  question  presented  by 
this  case.  The  act  of  defendants 
was  a  direct  violation  of  the  law. 
1  R.  S.,  *622,  §  31,  *628,  §§  68,  etc. 
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After  the  reqnisite  notice  by  plain- 
tiff, and  denial  of  liability  by  de- 
fendants, the  ri^ht  of  action  ac- 
crued. The  right  to  recover  on  the 
facts  shown  is  absolute.  1  R.  S., 
*629,  §  62. 

Judgment  affirmed,  with  costs. 

Opinion  by  Boardman^  J, ; 
Learned^  P.  /.,  and  BockeSy  /., 
concur. 

REFERENCE.     ACCOUNTING. 

N.  Y.  Common  Pleas.    General 
Term. 

George  Streat,  respL,  v.  Henry 
Rothschild  et  al.,  applts. 

Decided  March  15,  1883. 

A  compulsory  reference  of  the  issues  cannot 
be  ordered  in  an  action  for  an  accounting 
between  partners  where  the  answers  of  the 
defendant  partners  set  up,  respectively,  are- 
lease  under  seal  from  plaintiff  and  pay- 
ment in  full  of  all  sums  due  him,  though 
plaintiff,  in  contesting  the  validity  of  the 
release  and  settlement,  may  be  obliged  to 
put  in  evidence  entries  upon  the  books  of 
account. 

Appeal  from  an  order  of  refer- 
ence. 

The  action  was  brought  for  an 
accounting  between  the  partners. 
The  defendants  answered  sepa- 
rately, admitting  the  partnership 
agreement  and  business  under  it. 
The  defendant  Rothschild  alleged 
a  release  under  seal,  and  the  other 
defendant  i)ayment  of  all  sums 
due  plaintiff.  Upon  an  affidavit  in 
behalf  of  plaintiff  showing  that  he 
intended  to  attack  the  release  and 
settlement  on  the  ground  of  fraud, 
etc.,  and  staring  that  an  examina- 
tion of  the  accounts  will  be  neces- 
sary for  that  purpose,  an  order  of 


reference  was  granted  on  plaintiff's 
motion  and  defendants  appealed. 

S,  P,  Nash,  for  applts. 

Wm,  King  Hall,  for  respt. 

Held,  That  a  proper  construc- 
tion of  §1013,  Code  of  Civ.  Proc, 
is  adverse  to  the  power  of  the 
court  to  direct  a  compulsory  refer- 
ence, unless  the  trial  of  the  issue 
will  necessitate  the  examination  of 
a  long  account.  11  Abb.,  N.  S., 
29;  40  How.  Pr.,  143. 

It  was  held  by  this  Court,  2 
Daly,  278,  that  the  account  must 
be  directly  in  issue  and  not  the 
subject  of  examination  collater- 
ally to  establish  some  one  of  the 
issues  in  the  action. 

The  issue  here  is  upon  the  effi- 
cacy of  the  release,  and  that  is 
raised  by  plaintiff,  not  by  virtue  of 
his  complaint,  but  in  rebuttal.  To 
prove  this  contention,  entries  on 
the  books  of  account  may  be  given 
in  evidence,  but  this  is  not  the  ex- 
amination made  requisite  by  the 
statute.  The  reference  there  is  to 
an  examination  of  items  in  issue 
between  the  parties  and  affecting 
the  judgment  either  by  their  allow- 
ance or  disallowance  in  whole  or  in 
part. 

The  character  of  the  action  is  in 
no  wise  affected  by  the  answer,  but 
it  remains  one  where  an  accounting 
may  not  be  had  until  the  plaintiff 
succeeds  upon  an  issue,  the  dispo- 
sition whereof  the  defendant  has 
the  right  to  demand  should  be 
made  by  the  court  rather  than  by 
a  referee. 

Order  reversed,  with  $10  costs  to 
abide  event. 

Opinion  by  Beachy   J.;  Daly^ 
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Ch,  J,,  concurs;   Van  Brunty  J,^ 
concurs  in  result. 


UNDERTAKING.    REPLEVIN. 

N.  Y.  Supreme  Coubt.    General 
Term.    Fourth  Dept. 

Thomas  McGoey,  respt^v.  Henry 
P.  Ranger  et  al.,  appUs. 

Decided  April,  1883. 

The  condition  in  an  undertaking  ttiat  the 
party  ** shall  prosecute  his  suit"  is  not 
broken  wlien  judgment  passes  against  liim 
after  prompt  prosecution  on  his  part. 

Where  a  judgment  adjudging  plaintiffs  en- 
titled to  the  possession  of  certain  property 
is  reversed  on  appeal,  but  the  latter  judg- 
ment does  not  order  or  adjudge  a  return  of 
the  property,  plaintiffs  are  not  liable  for  a 
return  of  the  property  or  for  the  value  of 
its  use. 

Appeal  from  judgment  entered 
on  verdict  at  circuit. 

Action  upon  an  undertaking 
given  by  defendants  upon  com- 
mencement of  a  suit  in  the  Muni- 
cipal Court  of  the  City  of  Rochester 
in  favor  of  Gibbons  and  others 
against  McGoey,  this  plaintiff,  to 
recover  possession  of  certain  per- 
sonal property,  in  which  action 
plaintiffs  therein  claimed  imme- 
diate delivery  of  said  property. 
The  undertaking  was  in  the  usual 
form,  "for  the  prosecution  of  the 
said  action,  and  for  the  return  to 
the  defendant  therein  of  the  said 
property,  if  a  return  thereof  shall 
be  adjudged,  and  for  the  payment 
to  said  defendant  of  any  such  sum 
as  may,  for  any  cause,  be  recovered 
in  said  action  against  plaintiffs." 
Possession  of  the  property  was 
delivered  to  plaintiffs  by  virtue  of 
the  proceedings  so    taken.      The 


only  breach  alleged  in  the  com- 
plaint in  this  action  is  that  the 
plaintiffs  in  this  action  in  the 
Municipal  Court  neglected  to 
prosecute  the  same.  It  appeared 
on  the  trial  that  the  plaintiffs  in 
said  action  prosecuted  the  same 
promptly,  and  that  within  ten 
days  after  the  execution  of  the 
undertaking  they  recovered  judg- 
ment adjudging  them  to  be  the 
owners  of  the  property  and  entitled 
to  its  possession.  The  County 
Court,  on  appeal  by  defendant 
therein,  reversed  said  judgment, 
and  awarded  costs  to  the  appel- 
lant, but  did  not  adjudge  or  order 
a  return  of  the  property.  The 
costs  have  been  paid  by  plaintiffs 
in  that  action.  The  judgment  of 
the  County  Court  is  final,  it  not 
having  been  appealed  from,  and 
the  time  to  appeal  having  expired 
before  this  action  was  begun.  The 
property  was  a  piano  and  stool 
which  plaintiff  bought  from  Gib- 
bons, Stone  &  Co.,  the  plaintiffs 
in  the  action  in  which  the  un- 
dertaking was  given.  The  price 
was  $380,  of  which  $100  was  to 
be  paid  in  a  few  days  and  the 
balance  in  a  year,  with  interest. 
Until  full  payment  title  was  to 
remain  in  the  vendors,  and,  in 
case  of  default,  they  had  the  right 
to  resume  possession  and  sell  the 
property,  accounting  to  the  vendee 
i  for  any  surplus.  The  piano  was 
'  to  be  used  at  the  vendee's  residence 
only  while  the  contract  was  in 
force.  The  vendee  paid  $10  only. 
Before  the  year  expired  the  ven- 
dors, apprehending  that  the  vendee 
was  about  to  remove  the  piano, 
began  an  action  before  a  justice  to 
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recover     possession.       Possession 
was  delivered  to  them  by  virtue  of 
those  proceedings,  but  was  soon 
redelivered  to  the  vendee  on  his 
giving  the  proper  bond.  The  action 
was    adjourned,    and    before    the 
adjourned  day   plaintiffs    therein 
notified     the    justice     that     they 
wished  to  withdraw  the  same,  and 
thereupon  began  an  action  in  the 
Municipal  Court.  On  the  adjourned 
day,  the  vendors  notappearing,  the 
vendee  took  judgment  before  the 
justice  for  return  of  the  property. 
After  the  year  expired  the  vende? 
demanded    the    property    of    the 
vendors,  and,  on  their  refusal,  he 
began  this  action.    The  judgment 
of  the  Municipal   Court  was  re- 
versed by  the  County  Court  on  the 
ground  that  the  vendee  was  entitled  j 
to  possession  until  the  year's  credit  ! 
expired,  it  not  being  shown   that  i 
the  vendee  removed  the  property.  [ 
Plaintiff's  recovery  in  the  present 
action  was  for  $83.30,  which  sum 
he  claims  as  compensation  for  the 
use  of  the  property  from  the  time 
the  vendors  took  it. 

/.  A.  Stull,  for  applts. 

Patrick  Mclntyre^  for  respt. 

Held^  That  the  contention  that 
the  condition  that  the  party  shall 
prosecute  his  suit  is  broken  when 
judgment  passes  against  him, 
assumes  that  the  condition  is  for  a 
succes^ul  prosecution,  which  is 
not  the  case. 

The  claim  of  compensation  is  not 
within  the  undertaking.  No  return 
having  been  adjudged,  the  obligors 
are  not  liable  for  a  return  of  the 
property,  and,  consequently,  not 
for  the  value  of  its  use. 


Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Smith,  P.  J.;  Har- 
din and  Barker,  J  J ,  concur. 


WILLS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Mary  O'Hara  et  al  ,  applts.,  v. 
William  H.  Dudley  et  al.,  respts. 

Decided  May  11, 1883. 

Testatrix  by  her  will  devised  and  bequeathed 
a  sum  of  money  unqualifiedly  and  abso- 
lutely. Simultaneously  she  wrote  letters 
of  instruction  to  one  of  the  devisees,  direct- 
ing that  the  money  so  devised  should  be 
given  to  certain  charities.  Held,  That  the 
beneficiaries  have  no  stable  grounds  for 
legal  or  equitable  relief  against  the  devisees, 
founded  upon  the  idea  that  they  bold  the 
property  upon  a  tmst  which  the  courts  can 
enforce. 

Appeal  from  judgment  of  Spe- 
cial Term,  dismissing  complaint. 

The  residuary  clause  which  is 
sought  to  be  avoided  by  this  ac- 
tion, devises  and  bequeaths  to  de- 
fendants a  perfect  and  unqualified 
title  to  the  property  aflfected  by  it. 
After  making  her  will  testatrix 
wrote  a  letter  to  one  of  the  lega- 
tees under  the  will,  stating  such 
disposition  as  she  wished  to  be 
made  of  the  money  bequeathed  to 
defendants,  who  were  also  her  ex- 
ecutors, viz.  :  that  she  desired  that 
it  should  be  divided  among  certain 
charitable  institutions.  These  let- 
ters were  drawn  by  one  of  the  de- 
visees under  the  will  without  the 
knowledge  of  the  others.  Testa- 
trix had  been  advised  by  counsel 
to  the  effect  that  she  could  not  de- 
vise and  bequeath  her  property  to 
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the  charities  directly,  bat  sug- 
gested the  method  followed  by  her 
and  now  the  subject  of  this  con- 
troversy. 

O.  H,  Starr  and  S.  D,  Morris^ 
for  applts. 

W,  If.  DykmaUj  for  respts. 

ffeld^  There  may  be  a  moral  ob- 
ligation resting  upon  the  devisee 
who  knew  of  the  letters  of  instruc- 
tion— who  in  fact  drew  them— to 
apply  the  property,  in  so  far  as  he 
can  control  it,  as  the  letters  of  in- 
struction direct.  But  that  is  a 
subject  addressed  to  the  conscience 
of  the  devisees.  But  should  they 
disregard  the  moral  obligation 
arising  from  the  facts  and  cir- 
cumstances. I  do  not  see  that 
the  beneficiaries  have  any  stable 
grounds  for  legal  or  equitable  re- 
lief against  them,  founded  upon 
the  idea  that  they  hold  the  prop- 
erty upon  a  trust  which  the  court 
can  enforce.  Lewin  on  Trusts,  58 ; 
Gilbert  r)n  Uses,  162. 

Judgment  affirmed,  but  under 
the  circumstances  the  costs  of  ap- 
peal of  both  parties  may  properly 
be  directed  to  be  paid  out  of  the 
fund. 

Opinion  by  Davis,  P.  J. ;  Brady 
and  Daniels,  JJ,,  concur. 


TOWNS. 

N.Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Arad  Frazier,    appU.,    v.    The 
Town  of  Tompkins,  impFd,  respL 

Decided  July,  1883. 

Towns  are  not  liable  for  injuries  arising  from 
defects  in  highways  or  bridges  when  such 
injuries  were  sustained  prior  to  the  passage 
of  Chap.  700  of  the  Laws  of  1881. 


Appeal  from  an  interlocutory 
judgment  and  order  sustaining  a 
demurrer  interposed  by  the  town 
of  Tompkins  to  the  complaint  on 
the  ground  of  failure  to  state  a 
cause  of  action. 

This  action  was  brought  Septem- 
ber 25,  1882,  to  recover  damages 
sustained  by  reason  of  the  Com- 
missioners of  Highways  of  the  two 
defendants  having  negligently  suf- 
fered a  joint  bridge  between  said 
towns  to  become  and  remain  out  of 
repair  whereby,  in  September, 
1879,  the  bridge  fell  and  injured 
plaintiff's  wife  while  passing  over 
the  same.  The  complaint  alleges 
facts  sufficient  to  sustain  an  action 
against  the  commissioners  in  office 
at  the  time  of  the  injury,  individ- 
ually, by  reason  of  their  neglect  to 
repair  the  bridge  while  having 
funds  in  their  hands  and  having 
notice  of  the  defects. 

JE.  D.  CummingSy  forapplt. 

Arthur  More,  for  respt. 

Held,  That  the  towns,  defend- 
ants, could  not  be  and  were  not 
made  liable  by  reason  of  the  neg- 
lect of  the  commissioners.  76  N, 
Y.,  316.  The  action  against  de- 
fendants cannot  be  sustained  un- 
der Chap.  700  of  the  Laws  of  1881. 
Prior  to  the  passage  of  this  act 
towns  were  not  liable  for  injuries 
arising  from  defects  in  highways 
or  bridges.  Such  liability  is  pure- 
ly statutory.  75  N.  Y.,  319  ;  Dil- 
lon on  Mun.  Corp.,  note  to  §  786. 
The  same  principle  applies  to  a 
joint  liability  for  defects  in  a 
bridge  over  a  stream  between  two 
towns.     3  Hun,  500. 

Defendants  are  not  liable  for  the 
cause  of  action  now  stated  in  the 
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•  complaint  unless  the  law  of  1881  is 
retroactive  in  its  effect.  To  give  it 
such  a  construction  would  violate 
the  general  policy  of  the  law.  Pot- 
ter's Dwar.  on  Stat.,  162,  &c.;  67 
N.  Y.,  473.  The  words  in  §  1,  "in 
cases  in  which  the  commissioners 
of  said  towns  are  now  by  law  lia- 
ble," are  purely  and  evidently  de- 
scriptive, and  are  inserted  by  way 
of  limitation  of  liability  and  not 
to  extend  the  obligations  of  towns. 
The  evident  object  of  the  statute 
was  to  create  a  new  obligation  upon 
towns  from  the  date  of  its  passage 
without  disturbing  existing  laws, 
except  as  adapted  to  the  new  rule 
by  §  4.  The  act  is  readily  and 
naturally  capable  of  such  construc- 
tion, which  satisfies  its  language 
and  is  consistent  with  its  purposes. 
Such  construction  is  equally  just 
if  the  act  were  remedial.  But  the 
creation  of  a  duty  and  imposing 
of  an  obligation  upon  towns  never 
before  existing,  either  at  law  or  in 
equity,  cannot  easily  be  looked 
upon  as  a  remedial  act.  43  N.  Y., 
130. 

Judgment  affirmed,  with  costs. 

Opinion  by  Boardman^  J,  ; 
Learned^  P.  /.,  and  Bockes^  /., 
concur. 


WILLS. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Sarah   McCorn,  respt,  v.  John 
McCorn  et  al.,  applts. 

Decided  July,  1883. 

Wbere  the  extrinsic  facts  make  it  certain  that 
the  testator  knew  he  had  no  personal  prop- 
erty out  of  which  a  legacy  could  be  paid, 


and  the  will  plainly  shows  an  intention  it 
should  be  paid,  which  can  only  be  done  by 
charging  it  upon  the  testator's  real  estate, 
such  legacy  will  be  declared  a  charge  upon 
the  real  estate. 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee  in 
favor  of  plaintiflF. 

Testator,  by  his  will,  gave  $1,000 
and  some  specific  articles  of  per- 
sonal property  to  plaintiff.  In  the 
third  clause  1400  was  given  to  his 
son  Moses.  The  last  clause  read 
as  follows:  ''Fourthly,  I  devise 
that  the  rest  of  the  property  shall 
be  divided  equally  between  Mr. 
Moses  McCorn  and  Mr.  John  Mc- 
Corn, and  Mrs.  Eliza  Tompkinsand 
Mrs.  Mary  Jane  Alexander."  The 
will  was  made  on  the  day  before 
the  death  of  the  testator.  He 
did  not  have  enough  personal 
property  to  pay  the  funeral  ex- 
penses. Plaintiff  was  his  second 
wife,  to  whom  he  had  been  mar- 
ried fourteen  years.  Before  this 
marriage  an  ante-nuptial  contract 
was  made  between  them,  provid- 
ing for  ownership  and  control  of 
the  property  owned  by  each. 

The  testator  owned  a  farm  of  the 
value  of  $2,500,  subject  to  a  mort- 
gage claim  of  $500.  He  owned  no 
other  real  estate.  The  residuary 
legatees  are  the  sons  and  daughters 
of  the  testator. 

James  A.  Christie^  for  respt. 

Merril  King,  for  applts. 

Held,  Under  Lupton  v.  Lupton, 
2  Johns.  Ch.,  623,  Myers  v.  Eddy, 
47  Barb.,  263,  and  other  similar 
cases,  the  conrts  have  refused  to 
charge  real  estate  with  the  pay- 
ment of  legacies  wher^  the  lan- 
guage of  the  will  was,  in  substance, 
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like  the  present.     3  T.  &  C,  207  ; 
16  N.  Y.,  257;  42N.Y.,  f)31. 

But  in  Hoyt  v.  Hoyt,  85  N.  Y., 
142-147,  the  assumption  is  indulged 
that  no  man  will  make  a  legacy, 
"save  with  the  honest,  sober- 
minded  intention  that  it  shall  be 
paid."  It  is  further  shown  that  a 
legacy  like  the  present,  under  the 
residuary  clause  of  this  will,  would 
be  charged  upon  the  real  estate  in  j 
the  English  courts,  in  the  courts 
of  some  of  the  States  of  the  Union, 
and  in  the  Federal  Supreme  Court. 
In  Bevan  v.  Cooper,  72  N.  Y.,  325, 
H  distinction  is  made  between  the 
oases  of  Lupton  v.  Lupton,  ante^ 
and  Babcock  v.  Stoddard,  3  T.  & 
C,  207,  and  the  present  case.  In 
each  of  the  former  cases  there  was 
:i  devise  of  real  estate  as  well  as 
legacies  before  coming  to  the  re- 
siduary clause ;  while  in  the  pres- 
ent case  there  can  be  no  residue  of 
the  real  estate  unless  it  be  charged 
with  the  legacies.  Such  was  the 
distinction  taken  in  Ragon  v.  Al- 
len, 7  Hun,  537;  Hall  v.  Thomp- 
son, 23  Hun,  334;  Taylor  v.  Dodd, 
58  N.  Y.,  335;  Lefever  v.  Toole,  84 
N.  Y.,  95;  Finch  v.  Hull,  24  Hun, 
227. 

The  extrinsic  facts  make  it  cer- 
tain that  the  testator  knew  he  had 
no  personal  property  out  of  which 
this  legacy  could  be  paid,  and  the 
will  plainly  shows  an  intention  it 
should  be  paid,  which  can  only  be 
done  by  charging  it  upon  the 
real  estate.  We  concur,  therefore, 
in  the  conclusion  of  the  referee, 
charging  the  legacy  upon  the  real 
estate. 

Judgment  aflBrmed,  with  costs. 

Opinion    by     Boardman^     J.; 


Learned,  P.  /.,  and   Bockes,  /., 
concur. 

EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Charles  Ives,  respt,^  v.  Mrs. 
John  Waters,  applt. 

Decided  June,  1883, 

The  theory  upon  which  mercantile  books  may 
be  substituted  for  direct  evidence  of  a  sale 
and  delivery,  requires  that  they  be  actually 
produced.  Testimony  to  the  effect  only 
that  an  account  book  once  existed,  which 
in  the  aggregate  amounted  to  a  given  in- 
debtedness, and  is  lost,  proves  nothing, 
though  accompanied  by  the  general  state- 
ment that  some  of  the  items  were  in  fact 
delivered. 

A  foundation  must  be  laid  for  the  introduc- 
tion of  such  books  by  calling  the  salesman, 
or  showing  that  his  testimony  could  not  be 
procured,  or  by  proving  that  the  party  had 
no  clerk;  that  some  of  the  articles  charged 
have  been  delivered ;  that  the  books  pro- 
duced are  the  account  books  of  the  party, 
and  that  he  keeps  fair  and  honest  accounts, 
and  this  by  those  who  have  dealt  and  settled 
with  him. 

Appeal  from  judgment  entered 
upon  report  of  a  referee. 

Action  upon  an  alleged  balance 
of  account  for  meats  sold  and  de- 
livered by  plaintiff  to  defendant, 
between  August  5th,  1867,  and 
November  14,  1874.  The  bill  of 
particulars  consists  of  many  small 
items,  amounting  to  $266.79,  in- 
cluding one  item  of  $70.98,  stated 
to  be  the  account  "  allowed  us  on 
lost  book."  Tliereis  no  direct  tes- 
timony that  the  items  of  the  ac- 
count were  in  fact  sold  and  deliv- 
ered. Plaintiff,  the  only  witness 
on  that  subject,  testified  in  a  gen- 
eral way   that  defendant  was  in- 
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debted  to  him  for  meats  furnished 
at  different  times  by  him  and  his 
brother.  Another  witness  testified 
that  he  had  purchased  goods  of 
plaintiflf  and  that  he  had  a  running 
account  with  him,  and  settled  with 
plaintiflf  from  the  books  presented 
by  him,  and  found  them  to  be  fair 
and  honestly  kept.  The  account 
book  of  the  firm  of  S.  T.  &  C. 
Ives,  of  which  plaintiff  was  a  mem- 
ber, supposed  to  contain  the  items 
comprising  the  bill  of  particulars, 
was,  under  objection  and  excep- 
tion by  defendant,  put  in  evidence. 
Plaintiflf  s  evidence  concerning  the 
$70.98  item  was  as  follows :  *'  I  had 
an  account  of  meats  furnished  her 
from  January  1,  1867,  to  August 
6,  1867,  to  the  amount  of  $70.98. 
I  made  diligent  search  for  that 
book  and  did  not  find  it.  I  had  no 
other  book  containing  such  items. 
I  recollect  of  her  getting  meat  of 
me  in  1867  ;  she  did  not  pay  me.  I 
know  there  were  some  of  the  items 
delivered.    I  think  I  remember  it." 

It  further  appears  that  one- 
fourth  of  the  entries  upon  the 
book  put  in  evidence  were  in  plaiu- 
tiflTs  handwriting  and  three-fourths 
in  the  handwriting  of  his  partner. 
The  book  is  not  one  of  original 
entry,  but  one  Foot,  who  was  in 
the  employ  of  S.  T.  &  C.  Ives, 
made  the  original  entries  in  a  book 
called  the  blotter,  from  which  they 
were  transferred  to  the  ledger.  The 
blotter  was  not  produced,  nor  was 
its  absence  accounted  for,  nor  was 
Foot  called  as  a  witness,  nor  was 
the  failure  to  call  him  explained. 

George  W.  Bagg^  George  A. 
BentoUy  and  Theodore  W.  Dwight^ 
for  applt. 

Vol.  17.— No.  12a. 


A,  M,  Mills,  for  respt. 

Held,  That  there  is  no  right  of 
recovery  for  the $70. 98.  The  theory 
upon  which  mercantile  books  may 
be  substituted  for  direct  evidence 
of  a  sale  and  delivery,  requires 
that  they  be  actually  produced. 
Testimony  to  the  eflfect  only  that 
an  account  book  once  existed, 
which  in  the  aggregate  amounted 
to  a  given  indebtedness,  and  is  lost, 
proves  nothing,  though  accompa- 
nied by  the  general  statement  that 
some  of  the  items  were  in  fact  de- 
livered. 

Held  further^  That  no  founda- 
tion was  laid  for  the  introduction 
of  plaintiflf' s  books  in  evidence  for 
any  purpose.  The  rule  is  that  a 
foundation  must  be  laid  for  their 
admission  by  proving  that  the 
party  had  no  clerk ;  that  some  of 
the  items  charged  have  been  deliv- 
ered ;  that  the  books  produced  are 
the  account  books  of  the  party, 
and  that  he  keeps  fair  and  honest 
accounts,  and  this  by  those  who 
have  dealt  and  settled  with  him. 
It  was  error  to  receive  plaintiflf' s 
book  in  evidence.  12  Johns.,  462  ; 
2  Ad.  &  Ell.,  341 ;  59  Barb.,  366  ; 
18  Hun,  443  ;  15  Hun,  471  ;  29  N. 
Y.,  361 ;  17  id.,  134  ;  8  id.,  170. 

It  was  not  enough  to  establish 
the  case  to  produce  the  ledger  into 
which  the  contents  of  the  blotter 
were  copied  by  another  than  the 
salesman.  It  was  incumbent  upon 
plaintiff  to  call  Mr.  Foot,  or  show 
that  his  testimony  could  not  be 
procured.  67  N.  Y.,  73  ;  65  id., 
440. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  the  event. 
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Opinion  by  Macomber^  J,; 
Smith,  P.  /.,  and  Hardin,  /., con- 
cur. 


PRACTICE.     AFFIDAVIT . 


N.  Y.  Superior  Court. 
Term. 


General 


John  H.  Hnbbell,  assignee, 
appU,,  V.  Peter  Bowe,  respt. 

Decided  April  9,  1883. 

A  line  of  examination  wbicli  in  effect  puts  in 
evidence  the  affidavit  of  a  witness  and  his 
declarations  therein  made  a  long  time  pre- 
vious to  the  trial,  instead  of  his  direct  oral 
statement  of  his  present  recollection,  can- 
not be  followed. 

Accordingly,  where  on  the  direct  examination 
of  the  witness,  his  affidavit,  sworn  to  a  year 
before,  was  read  by  its  respective  para- 
graphs, and  he  was  asked  "if  he  swore  to 
that,'*  and  *'  if  it  was  true,"  and  his  affirm- 
ative answers  were  received.  Held,  Error; 
it  not  appearing  tliat  the  witness*  recollec- 
tion was  defective  wlien  the  paper  wafe 
shown  to  and  read  by  him,  for  the  purpose 
of  aiding  his  memory. 

Appeal  from  a  judgment  against 
plaintiff. 

Action  to  recover  possession  of 
certain  goods  taken  from  tlie  pos- 
session of  plaintiff  by  defendant  as 
sheriff,  under  attachments  levied 
subsequent  to  an  assignment  for 
benefit  of  creditors,  made  by  plain- 
tiff's assignor. 

Defendant  claims  that  the  assign- 
ment to  plaintiff  was  made  with 
intent  to  hinder,  delay  and  defraud 
the  creditors  of  said  assignors.  On 
November  3,  1880,  Rudolph 
Toense,  one  of  the  assignors,  made 
an  aflSdavit  describing  the  conduct 
of  the  business  of  the  assignors  for 
some  time  before  the  assignment. 

There  is  no  evidence  that  any 


undue  influence  was   used  to  in- 
duce him  to  make   this  affidavit 
or  that  he  was  an  unwilling  witness 
at  the  trial,  or  in  any  way  hostile 
to  defendant,  on  whose  behalf  he 
was  examined.     He  was  called  by 
the    defense    and    said    affidavit 
shown  him,  and  he  said,   "  That  is 
my    signature.      I    don't     know 
whether  or  not  it  was  on  that  day, 
but  I  know  I  have  sworn  to  an  affi- 
davit."      Thereupon  defendant's 
counsel  proceeded  to  question  the 
witness  in  this  manner  :  '*Did  you 
not  on  that  day  swear,   that  from 
your  own  knowledge  said  Philip 
bought  goods  on  credit,  &c.?"    To 
this  question,  and  others  in  a  sim- 
ilar form,   the    witness   answered 
thus  :  '*  I  swore  my  statement  was 
true;"   '*  that  was  done;"   "that 
statement  was  true,  &c."      There 
was  no  attempt  to  show  that  his 
memory  of  these  facts  was   defec- 
tive, and  needed  refreshment  ;  nor 
did  it  appear  that  theaffidavit  was 
presented  to  the  witness  and  read 
by  him  for  the  purpose  of  aiding 
his  memory.     The  affidavit  was  so 
read,  paragraph  after  paragraph, 
and  he  was  asked  :  "Did  you  not 
swear  that,  and  if  you  did,  was  the 
statement  true  ? "     This  line  of  ex- 
amination was  directed  to  the  im- 
peachment of  the  assignment,  and 
was  followed  under  plaintiff's  ob- 
jection and  exception. 

W.  P.  S.  Melvin,  for  applt. 

C.  F.  McLean,  for  lespt. 

Held,  Error.  This  mode  of  ex- 
amining a  witness  is  for  many  rea- 
sons objectionable.  It  is  in  effect 
putting  in  evidence  the!  affidavit  of 
the  witness  and  his  declaration 
made  more  than  a  year  previous  to 
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the  trial,  in  place  of  hia  direct  oral 
statement  to  the  jury  of  his  pres- 
ent recollection  of  the  facts.  This 
is  not  the  best  evidence,  nor  is  it  a 
safe  or  proper  way  of  endeavoring 
to  elicit  the  truth. 

The  natural  indisposition  of  one 
who  had  sworn  to  an  affidavit  to 
contradict  it  on  the  witness  stand 
was  an  influence  tending  to  hinder 
the  free,  full  and  open  disclosure 
of  the  truth,  and  although  the  wit- 
ness was  subject  to  cross-examina- 
tion, yet  his  testimony  so  elicited 
by  counsel  for  defendant  is  not 
free  from  suspicion,  and  it  is  im- 
possible to  say  what  effect  it  may 
have  produced  on  the  jury.  Such 
a  practice  is  wrong  and  should  be 
discouraged. 

Judgment  and  order  reversed, 
with  costs. 

Opinion  by  COormaUy  J,  ; 
Sedgwick^  Ch,  .7.,  and  Ingraham^ 
/.,  concur. 


EJECTMENT.    EVIDENCE. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

William  L.  Ensign  etv^,,applts., 
V.  JohnL.  McKinney  et  2i\,^respts, 

Decided  June,  1883. 

In  1833  one  H.  executed  a  deed,  in  behalf  of 
himself  and  as  attorney  in  fact  for  four 
other  grantors,  his  partners.  The  fact  that 
the  power  of  attorney  to  H.  existed  was 
asserted  upon  the  face  of  the  deed,  which 
was  duly  acknowledged  and  admitted  to 
record.  On  the  trial  of  this  action  of 
ejectment  by  parties  claiming  under  this 
deed,  it  appeared  that  no  power  of  attorney 
to  H.  was  ever  recorded,  none  was  pro- 
duced, nor  any  direct  evidence  given  that 
the  same  ever  existed.  The  Court  for  that 
reason  excluded  the  deed  as  evidence,  and 


refused  to  permit  plaintiffs  to  go  to  the  jury 
upon  the  question  whether  or  not  such 
a  power  of  attorney  existed  at  the  time  of 
the  execution  of  the  deed.  Held,  That 
plaintiffs  were  entitled  to  prove  the  exist- 
ence of  the  power  of  attorney  by  secondar}' 
evidence. 

It  will  be  presumed  that  a  public  officer  does 
his  duty  until  the  contrary  is  shown,  and 
that  neither  the  officer  taking  the  acknowl- 
edgment nor  the  County  Clerk  receiving 
the  deed  of  record  would  have  verified  such 
oflicial  acts  respectively  had  there  not  been 
present  before  ihem  legal  proof  of  the  ex- 
istence of  such  ]>ower  of  attorney. 

When  such  official  acts  relate  to  the  cases 
where  a  registry  is  established  by  law,  the 
question  is  one  of  ihe  burden  of  proof,  and 
documents  protected  by  age  and  safekeep- 
ing are  prima //i<?titf  received  in  evidence,  and 
the  burden  is  on  him  who  resists  their  ad- 
mission. 

When  an  instrument  is  over  thirty  years  of 
age  it  is  admissible  in  evidence  upon  its  bare 
production. 

Appeal  by  plaintiffs  from  a  judg- 
ment of  non-suit  entered  in  Catta- 
raugus county. 

Action  of  ejectment  for  the  re- 
covery of  certain  real  estate  of 
which  defendants  are  in  possession. 
PlaintiflPs'  title  is  derived  imme- 
diately from  Seth  Rowley,  to  whom 
the  premises  are  claimed  to  have 
been  conveyed  by  Benj.  Chamber- 
lain/ Alpheus  Hawley,  Jesse  Mor- 
rison, Josiah  Hall  and  James  Hall. 
The  deed  to  Rowley  was  executed 
by  Josiah  Hall  in  behalf  of  him- 
self and  as  attorney  in  fact  for  the 
other  grantors,  February  2d,  1833, 
and  was  recorded.  There  was, 
however,  no  written  power  of  at- 
torney to  Josiah  Hall  produced 
upon  the  trial  nor  any  record  of  it, 
nor  any  direct  evidence  given  that 
the  same  ever  existed.  The  court, 
for  that  reason,  excluded  the  deed 
as  evidence  and  refused  to  permit 
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plaintiflFs  to  go  to  the  jury  upon 
the  question  whether  or  not  such 
power  of  attorney  existed  at  the 
time  of  the  execution  of  the  deed. 
It  was  established  that  on  the 
17th  of  August,  1831,  the  State  of 
New  York  agreed  to  sell  to  Alphe- 
us  flawley  a  tract  of  land  con- 
veyed by  the  Holland  Land  Com- 
pany to  the  State,  located  in  Cat- 
taraugus county,  containing  100,- 
632  acres,  for  $28,210.26,  and 
September  10,  1831,  the  State  exe- 
cuted to  him  a  certificate  of  sale 
thereof.  In  December,  Hawley 
sold  an  undivided  three-fifths  of 
the  land  to  Benjamin  Chamber- 
lain, James  Hall  and  Josiah  Hall. 
November  23,  1834,  an  agreement 
of  partition  was  made  between  all 
the  parties  interested  in  said  land, 
including  Jesse  Morrison.  This 
agreement  contained  a  clause 
making  it  subject  to  all  sales,  both 
by  deed  and  contract,  that  had 
been  made  prev^iously  thereto. 
The  remaining  evidence  in  the  case 
in  behalf  of  plaintiffs,  and  which 
was  offered  to  show  that  the  deed 
to  Rowley  was  duly  executed  by 
Hall  for  himself  and  as  attorney  in 
fact  for  the  other  grantors,  was  to 
the  effect  that  Chamberlain,  Mor- 
rison, Josiah  and  James  Hall  were 
engaged  as  copartners  in  the  lum- 
bering and  land  business  under  the 
name  of  the  State  Land  Company, 
in  the  years  1832  to  1835,  having  in 
the  county  of  Cattaraugus  upwards 
of  100,000  acres  mentioned  in 
the  patent;  that  Josiah  Hall  was 
an  attorney  at  law  and  had  charge 
of  the  interests  of  the  company, 
and  acted  as  its  attorney  ;  that 
the  company  had  an  office  at  Great 


Valley,  where  books,  records,  maps 
and  field  notes  were  kept;  that  all 
the  members  of  the  partnership 
took  part  in  the  selling  of  lands, 
frequently  meeting  to  discuss 
prices,  and  directed  from  time  to 
time  deeds  to  be  given  after  full 
payment  and  accounting  for  the 
receipts  of  the  consideration  mon- 
eys; that  Josiah  Hall  prepared  the 
forms  of  the  blanks  for  deeds. 
Alonzo  Hawley  testifies  that  Jo- 
siah Hall  was  accustomed  to  make 
like  deeds  at  about  the  time  of  the 
date  of  this  deed;  that  he  knew  he 
was  deeding  lands,  and  that  he 
was,  on  several  occasions,  a  wit- 
ness to  the  deeds  executed  in  the 
manner  that  this  one  was.  He 
thinks  that  the  rest  of  the  company 
did  not  execute  any  deedsin  those 
years,  and  knew  of  no  person  ex- 
ecuting any  deed  except  Mr.  Hall 
and  himself. 

Plain  tiffs  also  offered  in  evidence 
a  deed  from  Benjamin  Chamber- 
lain to  Alpheus  Hawley,  dated 
November  19,  1836,  conveying  an 
equal  undivided  half  of  lands  de- 
scribed in  the  deed,  except  such  as 
were  marked  "sold"  on  a  map 
annexed.  It  appears  that  among 
those  that  were  marked  upon  the 
map,  which  was  put  in  evidence, 
as  sold,  was  the  land  conveyed  to 
Seth  Rowley.  This  was  objected 
to  by  defendant's  counsel  and  ex- 
cluded. Three  other  deeds  were 
also  offered  in  evidence,  one  to 
John  Hubert,  another  to  Samuel 
S.  Clark  and  a  third  to  George 
Hulburt,  executed  in  the  same 
manner  that  the  one  now  in  con- 
troversy was.  These  were  also  ex- 
cluded.    It  further  appears   that 
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before  making  the  partition  deed 
above  mentioned,  the  original  part 
owners  of  the  land  had  a  full  ac- 
counting between  themselves  and 
a  balance  sheet  was  struck,  and 
the  partition  was  made  upon  the 
basis  of  such  accounting.  Proof 
was  also  given  of  a  thorough  search 
for  the  power  of  attorney  under 
which  Hall  was  supposed  to  act, 
but  it  was  unavailing. 

E.  Darwin  Smith,  for  applts. 

D,  H.  Bollesl  for  respts. 

Held^  That  it  was  error  for  the 
trial  court  to  withhold  the  deed  to 
Rowley  from  the  consideration  of 
the  jury.  PlaintiflFs  were  entitled 
to  prove  the  existence  of  the  power 
of  attorney  by  secondary  evidence. 
The  facts  which  were  received  in 
evidence  and  which  were  offered 
upon  that  question  and  excluded 
made  such  a  case  as  that  the  jury 
could  be  warranted  in  finding 
that  Josiah  Hall  acted  under  a 
legal  power  of  attorney.  The  fact 
that  the  power  of  attorney  existed 
is  asserted  upon  the  face  of  the 
deed  itself.  10  Johns.,  374;  1  Hall, 
262;  19  Johns.,  513. 

The  officer  takinc:  the  acknowl- 
edgment of  Hall,  both  individually 
and  as  attorney  in  fact,  certifies 
that  Hall  was  personally  known  to 
him  to  be  the  same  person  who  ex- 
ecuted the  deed,  and  acknowledged 
the  same  as  his  act  and  deed,  as 
well  as  the  act  and  deed  of  Cham- 
berlain, Hall,  Hawley  and  Morri- 
son. It  will  be  presumed  in  this 
case,  as  it  frequently  is,  that  a 
public  officer  does  his  duty,  and 
that  neither  the  officer  taking  the 
acknowledgment  nor  the  county 
clerk  receiving  the  deed  of  record 


would  have  verified  such  official 
acts  respectively,  had  there  not 
been  present  before  them  legal 
proof  of  the  existence  of  such  pow- 
er of  attorney,  which  in  this  case 
would  be  an  instrument  in  writing 
und«^r  the  hands  and  seals  of  the 
principals.  21  N.  H.(l  Foster),  409. 

The  officer  is  a'ssumed  prima 
facie  to  have  done  his  duty  until 
the  contrary  is  shown,  and  when 
the  acts  relate  to  cases  where  a 
registry  is  established  by  law,  the' 
question  is  one  of  the  burden  of 
proof,  and  documents  protected 
by  age  and  safe-keeping  are  prima 
facie  received  in  evidence,  and  the 
burden  is  on  him  who  would  resist 
their  admission.  Wharton's  Ev., 
§§  1318,  1359;  4  Lans.,  80;  5  Id.. 
318;  4  How.  Pr.,  353;  19  Johns., 
345;  45  N.  Y.,  368. 

When  an  instrument  is  over  30 
years  of  age  it  is  admissible  in  evi- 
dence upon  its  bare  production. 
Greenl.  Ev.,  §  21;  Cowen  &  Hill's 
Notes,  vol.  2,  note  882,  page  1269; 
9  Johns.,  169;  10  Id.,  475. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  the  event. 

Opinion  by  Macomber,  J.; 
I  Smithy  P.J,,  and  ffardirij  /.,  con- 
!  cur. 


EMBLEMENTS. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Patrick  Mahoney,  applt,  v.  Pat- 
rick Farley,  respt. 

Decided  July,  1883. 

A  tenant  at  will  is  entitled  to  the  crops  which 
he  sows  prior  to  the  termination  of  his  ten- 
ancy. 
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Appeal  from  judgment  of  coun- 
ty court,  entered  upon  a  verdict 
directed  by  the  court  for  the  de- 
fendant. 

This  action  was  brought  to  re- 
plevy a  crop  of  rye  raised  upon  a 
farm  which  plaintiff  bought  by 
contract  and  entered  into  posses- 
sion of,  April  1st,  1881.  Defend- 
ant claimed  it  by  virtue  of  a  chat- 
tel mortgage  executed  to  him  by 
C.  F,,  who  had,  for  many  years 
before  April  1st,  1881,  occupied 
said  farm  under  an  arrangement 
with  S.,  the  owner.  C.  F.  sowed 
the  rye,  and  prior  to  the  sale  of 
the  land  to  plaintiff,  the  latter 
knew  that  C.  F.  claimed  the  rye. 
This  claim  to  ownership  by  C.  F. 
was  founded  upon  his  agreement 
with  S.,  the  owner.  S.  was  desir- 
ous to  sell  the  farm  and  both  were 
to  interest  themselves  in  finding  a 
purchaser.  In  the  meantime  C.  F. 
was  to  occupy  it  without  charge, 
was  to  take  care  of  it,  and  when 
sold  his  wife  was  to  have  the  sur- 
plus over  a  certain  amount  that 
the  farm  owed  S. 

The  sale  to  plaintiff  was  made 
by  parol,  February  19th,  1881,  and 
by  written  contract  in  March, 
though  dated  back  to  February 
19,  1881.  February  23d,  1881,  C. 
F.  mortgaged  the  rye  to  defendant. 
The  consideration  of  the  mortgage 
was  conceded  by  plaintiff  to  be 
honest  and  real. 

T.  F.  Bush,  for  applt. 

J.  L.  Stewart,  for  respt. 

Jleldy  C.  F.  was  in  possession  of 
this  property  under  a  contract 
which  rendered  the  extent  or  du- 
ration of  his  estate  uncertain.  S., 
by  a  sale,  could  end  it  at  any  mo- 


ment. In  the  meantime,  and  until 
such  sale,  C.  F.  had  the  use  of  the 
property  rent  free.  It  was  under 
such  a  contract  that  C.  F.  put  in 
this  rye  in  the  fall  of  1880.  He 
was  therefore  a  tenant  at  will  and 
entitled  to  the  crops.  1  Wash.  R. 
E.,  *1()3  (3d  ed.,  120-1),  *370  (3d 
ed.,  604),  *101  (3d  ed.,  118);  49 
N.  Y.,  24. 

It  is  in  accord  with  public  policy 
that  he  who  sows  shall  reap,  where 
his  term  is  uncertain  and  its  ter- 
mination cannot  be  anticipated. 
Good  farming  requires  such  a 
rule  ;  but  if  he  knows  that  his 
term  may  end  by  his  default  or 
misconduct,  then  it  is  the  tenant's 
own  folly  if  he  sows. 

Judgment  and  order  of  the 
County  Court  affirmed,  with  costs. 

Opinion  by  Boardman,  /.  / 
Learned,  P.  J.,  and  BockeSj  /., 
concur. 


CONTRACT. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Seth  M.  Milliken,  respt,  v.  An- 
drew McLean,  applt. 

Decided  May  11,  1883. 

Where  the  purchaser  of  goods  under  a 
contract  directs  that  they  be  delivered  to  a 
third  party  who  will  pay  for  the  same,  and 
the  vendor  consents,  by  delivering  the  goods 
as  directed  and  collecting  on  them,  such 
third  party  becomes  a  purchaser  by  substi- 
tution and  can  maintain  an  action  for 
breach  of  contract. 

Appeal  from  judgment  entered 
on  the  verdict  of  a  jury  and  from 
order  of  the  court  denying  motion 
for  new  trial  on  the  judge's  min- 
utes. 
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Defendant  contracted  with  F.  & 
Co.  to  tarnish  a  specified  quantity 
of  mosquito  netting  to  them  in 
Chicago.  Subsequently  F.  &  Co. 
directed  that  defendant  should  de- 
liver their  second  order  to  a  firm 
in  New  York  and  collect  for  the 
same  at  and  upon  delivery.  A 
portion  of  the  goods  were  sent  by 
defendant  as  directed,  which  were 
paid  for  upon  delivery.  Defendant 
refused  to  complete  the  order,  on 
the  ground  that  his  goods  had  been 
burned,  which,  however,  was  not 
proved  to  be  the  case  upon  the 
trial,  which,  he  stated,  accord- 
ing to  the  contract  with  F.  &  Co., 
avoided  the  order.  No  agreement 
of  this  nature  has  been  shown. 
Tfiis  action  was  commenced  by  the 
assignee  of  the  New  York  concern, 
who  claim  to  be  the  purchasers 
of  the  goods,  and  asks  for  damages 
for  the  breach  of  contract.  De- 
fendant gave  notice  by  letter  that 
he  had  canceled  the  order. 

A,  Roherts,  forrespts. 

Jno.  Todd^  for  applt. 

Held,  That  the  question  submit- 
ted to  the  jury  was  one  of  fact  up- 
on the  evidence,  and  the  jury  hav- 
ing found  that  plaintiff's  assignors 
were  substituted  as  purchasers  un- 
der the  contract,  and  were  entitled 
to  receive  the  goods  from  defendant 
with  his  consent,  as  such  purchas- 
ers from  him,  the  cause  of  action 
in  his  favor  was  established.  The 
jury  gave  the  lowest  measure  of 
damages;  that  is,  the  lowest  price 
at  which  the  goods  could  be  bought 
from  others,  after  defendant's  re- 
fusal to  complete  the  contract. 

Judgment  and  order  affirmed. 


Opinion  by  Davis^  P.J.;  Dan- 
iels^ J,,  concurs. 

COSTS.    JURISDICTION. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

Helen  Burdick  et  al.,  exrs., 
respts,,  V.  Reuben  Hale,  applt. 

Decided  July,  1883. 

It  is  the  balance  unpaid  after  the  application 
of  payments  that  determines  whether  the 
action  was  within  the  jurisdiction  of  a  jus- 
tice's court. 

The  referee  found  that  plaintiffs  sold  goods 
and  advanced  cash  to  defendant,  amounting 
to  $473.98,  and  that  defendant  sold  goods 
to  plaintiffs,  amounting  to  $69.88,  and  made 
cash  payments,  $893.90,  and  gave  judgment 
for  the  balance,  less  than  $50.  Held,  That 
the  action  was  within  the  jurisdiction  of  a 
justice's  court,  and  that  defendant  was  en- 
titled to  costs. 

Appeal  from  order  denying  de- 
fendant's motion  for  a  retax- 
ation  of  costs;  that  the  judgment 
be  amended  by  striking  out  plain- 
tififs'  costs  as  laxed,  and  that  the 
clerk  be  directed  to  enter  judgment 
for  defendant's  costs  less  plain- 
tiffs' damages. 

This  action  was  brought  to  re- 
cover a  balance  due  for  goods 
sold  and  delivered  and  cash  ad- 
vanced, plaintiffs  alleging  that 
they  sold  goods  and  advanced 
money,  amounting,  with  interest, 
to  $566,  and  claimed  a  balance  of 
$65.  Defendant  alleged  payment 
in  full  in  cash,  merchandise  and 
produce,  and  also  alleged  that  the 
goods  purchased  and  money  bor- 
rowed by  him  amounted  to  about 
$433.31,  and  that  some  goods  were 
furnished  on  his  orders  to  the 
amount  of  about  $32.80 ;   tliat  he 
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had  paid,  advanced  and  delivered 
to  plaintiffs  in  cash,  merchandise, 
produce  and  lumber,  about  $475  71, 
which  sum  he  would  prove  as  set- 
off or  counterclaim,  and  demanded 
judgment  for  $11.40. 

The    referee    found    that    the 
mutual  accounts  stood  as  follows  : 


Goods,  &c..  chargeable  to 

defendant 

Cash  advanced 

Lumber,  hides.   &c.,   sold 

said  firm  by  defendant. .     $69  83 
Cash  paid  on  account 198  90 


$308  28  I 

165  70  I 

I 

$473  98  ! 


268  78 


Leaving  a  balance  in  favor 

of  said  firm  of 

Upon  which  defendant  paid 

July  19,  1878 $175  00 

And  December  18,  1878. . .        20  00 


$205  25 


195  00  I 


Leaving  a  balance  unpaid 
of 


$10  25 


For  which  sum,  with  interest, 
amounting  in  all  to  $13.02,  he 
directed  judgment  for  plaintiflfs, 
with  costs. 

Plaintiflfs  then  presented  a  bill 
of  costs  for  taxation.  Defendant 
objected  to  the  taxation  of  said 
costs  on  the  grounds  that  plaintiffs 
had  recovered  less  than  $50,  and 
that  the  sum  total  of  the  accounts 
proved  was  less  than  $400,  and 
also  presented  a  bill  of  costs  to  be 
taxed. 

The  clerk  taxed  plaintiflfs'  costs 
and  disallowed  defendant's  bill  of 
costs. 

Defendant's  counsel  then  moved 
for  a  retaxation,  &c.,  upon  which 
the  Special  Term  made  the  order 
from  which  this- appeal  is  taken. 

Oeorge  Scranding^  for  applt. 

L.  E.  Boioey  for  respts. 


Held,  Error;  that  the  case  was 
within  the  jurisdiction  of  a  jus- 
t  tice's  court.  The  question  is 
whether  the  sum  total  of  the  ac- 
counts between  the  parties  ex 
ceeded  $400 ;  /.  e.,  whether  the 
balance  of  accounts  between  the 
parties  after  an  application  of  all 
payments  made  by  them  exceeded 
$400.  This  question  is  to  be  de- 
termined by  the  findings  of  the 
referee.  47  N.  Y.,  89.  It  must 
be  held  in  mind  that  payments  go 
in  extinguishment  of  the  accounts, 
and  that  it  is  the  balance  unpaid 
after  an  application  of  the  pay- 
ments which  settles  the  question 
of  jurisdiction.  15  How.,  260;  10 
Wend.,  555,  and  note;  4  Den., 
372;  47  N.  Y.,  98.  In  the  latter 
case  it  was  held  that,  although  the 
claims  in  suit  exceeded  $400,  yet, 
as  there  was  an  extinguishment  of 
them  by  payment  to  an  extent 
that  left  the  balance  less  than 
$400,  and  plaintiflfs'  recovery  being 
less  than  $50,  defendant  and  not 
plaintiflf  was  entitled  to  costs. 

Now  let   us  apply  the  law  so 
settled   by   repeated  decisions  to 
the  case  in  hand.      Certainly  here 
are  three  items  of  payments,  to  wit: 
$198.90,  $176,   and   $20  =  $393.90. 
To   this  extent,  according  to   the 
cases    cited,     plaintiflfs'    account, 
demand  or  claim  vf  2^  extinguished^ 
and,  to  adopt  the  language  of  the 
Court    in    Lamour    v.    Caryl,    4 
Den.,  372,  ''the  balance  only  con- 
j  stituted  the  claim,  demand  or  ac- 
count within   the  statute"  to  be 
I  considered    in     determining    the 
I  question     of     jurisdiction.      The 
I  balance  in   this  case,   under  this 
1  construction  of  the  law,  was  but 
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$149.91;  hence  it  was  a  case  within 
the  jarisdictionof  a  justice's  court. 

It  really  makes  no  diflference 
whether  defendant's  payments  be 
applied  in  extinguishment  of  the 
money  advancements  or  in  extin- 
gaishment  of  the  items  for  goods, 
&c.,  sold  and  delivered.  If  ap- 
plied upon  the  demand  for  money 
advanced,  the  payments  extin- 
guished that  demand,  and  left  a 
balance  of  $228.20  to  apply  on  the 
item  for  goods,  &c.  If  applied 
upon  the  demand  for  goods,  &c., 
the  payment  extinguished  that 
demand,  and  left  $86.62  to  apply 
on  the  money  advances.  It  comes 
to  this,  that  the  payments  by  de- 
fendant operated  in  extinguish- 
ment of  plaintiflPs'  demand  pro 
tanto^  and  only  the  balance  of  the 
accounts  between  the  parties  can 
be  taken  into  consideration  in  de- 
termining the  question  of  jurisdic- 
tion here  presented.  Make  the 
extinguishment  by  an  application 
of  the  payments,  and  the  balance 
of  their  accounts  falls  far  short  of 
$400.  I  need  not  comment  on  the 
distinction,  which  exists  and  is  to 
be  observed  in  cases  like  the  pres- 
ent, between  payment  and  set- 
oflf.  The  question  here  is  as  to  the 
effect  of  payments. 

The  referee  awarded  costs  to 
plaintiflfs.  In  this  he  was  in  error. 
Indeed,  he  had  no  right  to  pass 
upon  that  question.  47  N.  Y.,  92. 
The  right  to  costs  is  declared  by 
statute,  and  is  absolute  on  the  facts 
found  to  exist. 

Order     reversed     and     motion 
granted,  with  $10  costs  and  dis- 
bursements   of   appeal,    and    $10 
costs  of  motion. 
Vol.  17.— No.  12b. 


Opinion  by  Bockes^  J,;  Learned^ 
P.J.^  and  Boardman,  /.,  concur. 


RAILROADS. 

N.  Y.  Court  of  Appeals. 

In  re  application  of  The  Lehigh 
Valley  RR.  Co.  to  cross  tracks 
of  The  N.  Y.,  C.  &  H.  R.  RR. 
Co. 

Decided  June  29,  1883. 

The  question  of  the  point  of  crossing  can  be 
tried  before  the  commissioners  appointed 
to  settle  the  points  and  manner  of  crossing, 
and  is  reviewable  by  the  Court  of  Appeals. 

An  order  was  made  at  Special 
Term  in  the  above  en  titled  matter 
appointing  commissioners  to  settle 
the  points  and  manner  of  crossing 
the  tracks  and  lands  of  the  N.  Y., 
C.  &  H.  R.  RR.  Co.  by  the  peti- 
tioner.  This  order  was  affirmed 
by  the  General  Term,  and  an  ap- 
peal was  taken  therefrom  to  this 
court  on  the  ground  that  the  ques- 
tion of  the  point  of  crossing  could 
not  be  tried  before  the  com  mission. 

Daniel  A,  McMillan^  for  applt. 

Oeorge  J.  Sicard,  for  respt. 

Held.  Untenable  ;  that  the  ques- 
tion could  be  tried  before  the 
commission,  and  was  reviewable 
here. 

Order  of  General  Term,  affirm- 
ing order  of  Special  Term,  affirmed. 

Per  curiam  opinion.  All  con- 
cur. 


POLICE. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Flanagan  v. 
The  Board  of  Police  Comrs.  of  N, 
Y. 
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Decided  June  29,  1883. 
The  Police  Commissioners  are  a  subordinate 
and  administrative  tribunal  vested  with 
disciplinary  powers,  and  not  a  court  limited 
in  its  functions,  and,  unless  some  rule  of 
law  is  violated  in  conducting  its  proceed- 
ings, the  conclusion  of  the  Board  should 
be  upheld. 

The  relator,  a  patrolman  on  the 
police  force  of  the  City  of  New 
York,  was  charged  with  being 
guilty  of  a  neglect  of  duty  in 
being  absent  from  his  post,  in  a 
liquor  store,  sitting  on  a  chair  at  a 
table  playing  cards,  at  10:21  p.  m., 
during  his  time  of  patrol  duty. 
This  charge  was  made  under  the 
regulations  of  the  Board  of  Police, 
and  notice  thereof  and  of  the  time 
and  place  of  trial  served  on  the 
relator,  which  service  was  duly 
admitted.  He  appeared  at  the 
time  and  place  named,  before  one 
of  the  Commissioners,  and  evi- 
dence was  then  taken  in  pursuance 
of  the  rules  of  the  Board.  At  a 
meeting  of  the  Board  two  days 
after,  all  of  the  Commissioners 
being  present,  the  matter  was  pre- 
sented for  consideration  and  the 
relator  found  guilty,  and  an  order 
made  dismissing  him  from  the 
force.  The  evidence  on  the  hearing 
was  undisputed  that  the  relator 
was  at  a  place  where  cards  were 
being  played,  sitting  on  a  chair, 
and  there  was  proof  by  a  rounds- 
man that  at  this  time  the  relator 
had  cards  in  his  hands,  and  that 
he  admitted  he  was  playing  them. 
This  last  testimony  was  contra- 
dicted by  the  relator. 

Ambrose  H,  Purdy^  for  applt. 

D,  J.  Dean^  for  respt. 

Held^  That,  unless  some  rule  of 
law  was  violated  in  conducting  the 


proceedings,  the  conclusion  of  the 
Board  should  be  upheld.  82  N. 
Y.,  358. 

In  the  exercise  of  their  func- 
tions, the  Police  Commissioners 
are  to  some  extent  vested  with  a 
discretionary  power  which  au- 
thorizes them  within  the  estab- 
lished rules  to  take  action;  they  are 
a  subordinate  and  administrative 
tribunal,  vested  with  disciplinary 
powers,  and  not  a  court  limited 
in  its  functions  within  the  pro- 
visions of  the  Constitution  (Art.  1, 
§  6),  and  their  action  must  be 
considered  having  in  view  the 
special  powers  conferred,  and  the 
purposes  for  which  their  organiza- 
tion was  intended,  and  not  con- 
fined by  the  application  of  strict 
legal  rules  which  prevail  in  refer- 
ence to  trials  and  proceedings  in 
courts  of  law.  A  general  charge 
would  seem  to  be  sufficient  within 
the  requirements  of  the  statute. 

Judgment  of  General  Term,  dis- 
missing writ  of  certiorari,  affirmed. 

Opinion  by  Miller^  J.  All  con- 
cur. 


DEPOSITIONS.    PARTIES. 

N.  Y.  Court  of  Appeals. 

The  Town  of  Hancock,  appU,. 
V.  The  First  Nat'l  B'k  of  Oxford, 
impld.,  respt 

Decided  June  26,  1883. 

In  an  action  against  defendant,  John  Doe 
et  al.»  to  set  aside  certain  bonds,  no  exami- 
nation of  the  bank  was  asked  for  or  facts 
stated  wliich  rendered  it  necessary,  but  an 
order  was  obtained  for  the  examination  of 
W.  and  S.,  officers  of  defendant,  who  had 
not  been  made  parties,  on  the  allegation 
that  they  had  held  some  of  the  bonds  and 
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knew  tbeir  owners.  Heldy  Error  ;  that  no 
right  was  shown  to  examine  them  as  offi- 
cers of  the  bank;  that  they  could  not  be 
sued  by  fictitious  names  as  their  real  ones 
were  known,  nor  could  they  be  examined 
as  parties  to  a  pending  suit  or  as  expected 
parties  to  one  contemplated  to  be  brought. 

To  make  a  case  for  the  examination  of  a  wit- 
ness before  trial,  it  should  be  made  to  ap- 
pear that  he  is  about  to  depart  from  the 
State,  or  is  so  sick  or  infirm  that  it  is  rea- 
sonable to  believe  he  will  not  be  able  to  at- 
tend the  trial,  or  that  other  special  circum- 
stances relating  to  his  personal  condition 
and  purposes  bearing  on  the  probability  of 
his  future  attendance  exist  which  make  his 
presence  at  the  trial  doubtful  and  uncer- 
tain. 

Section  451  of  the  Code  does  not  permit  the 
use  of  a  fictitious  name  applicable  to  no 
specific  individual,  but  adopted  as  an  ex- 
pedient to  cover  the  name  of  a  person  not 
intended  to  be  sued  and  whom  plaintiff 
only  purposes  to  make  a  defendant  if  he 
discovers  later  that  he  ought  to  do  so.  It 
applies  to  a  case  where  a  cause  of  action  is 
known  to  exist  against  one  whose  name 
only  is  unknown  and  not  where  a  cause  of 
action  is  not  known  to  exist  against  a  per 
son  whose  name  and  identity  are  known. 

This    action    was    brought    by 
plaintiff  against  John  Doe,  Rich- 
ard Roe  and  others  to  set  aside  an 
issue  of  $100,000  of  alleged  bonds 
of  plaintiff  and   to    enjoin   their 
transfer  and  the  bringing  of  actions 
thereon.     Plaintiff  applied  for  and 
obtained  an  order  for  the  exami- 
nation of  several  defendants,  and 
of  V.  W.,  president,  and  S.,  cash- 
ier of  the  Bank  of  Oxford,  one  of 
the  defendants.     V.    W.    and   S. 
were  neither  of  them  /made  parties 
to  the  action.     No  order  for  the 
examinatitm  of  the  bank  was  asked 
for  or  made,  and  no  desire  to  ex- 
amine it  expressed  or  facts  stated 
which  rendered   it  necessary.     It 
was  alleged  that  V.  W.  had  testi- 
fied  that  he  at  one  time  owned 


$30,000  of  said  bonds  and  had  dis- 
posed of  them,  and  that  S.  had 
had  the  cnstody  of  many  bonds 
and  coupons  and  knew  their  own- 
ers. No  official  action  on  behalf 
of  the  bank  was  averred. 

Wm.  &  J,  B,  Oleason^  forapplt. 

James  W,  Olover^  for  respt. 

Held,  That  there  was  no  right 
shown  to  examine  V.  W.  and  S. 
as  officers  of  and  by  virtue  of  their 
relation  to  the  bank. 

Also  held.  That  they  could  not 
be  sued  by  lictitious  names,  as 
their  real  true  names  and  identitj'' 
were  known,  nor  could  they  be 
examined  as  parti^^s  to  a  pending 
suit  or  as  expected  parties  to  one 
contemplated  to  be  brought;  they 
must  be  treated  merely  as  wit- 
nesses. 

To  make  a  case  for  the  exami- 
nation of  a  i)erson  as  a  witness 
under  section  872,  subdivision  5, 
and  section  882  of  the  Code,  the 
application  should  show  that  the 
witness  is  about  to  depart  from 
the  State,  or  that  he  is  so  sick  or 
infirm  as  to  afford  reasonable 
ground  to  believe  that  he  will  not 
be  able  to  attend  the  ti-ial,  or  that 
some  other  special  circumstances 
exist,  requiring  .his  examination 
in  advance.  These  other  circum- 
stances evidently  mean  such  as 
will  make  the  presence  and  evi- 
dence of  the  witness  at  the  trial 
doubtful  and  uncertain  and  relate 
to  his  personal  condition  and  pur- 
poses as  bearing  upon  the  proba- 
bility of  his  future  attendance. 

Section  461  of  the  Code  implies 
an  action  already  commenced  and 
the  defendant  sued  and  intended 
to  be  sued,  but  identified  and  de- 
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scribed  by  circa  instances  and  de- 
scription instead  of  his  name, 
which  happens  to  be  unknown.  It 
does  not  permit  the  use  of  a  ficti- 
tious name  applicable  to  no  speci- 
fic individual,  but  adopted  as  an 
expedient  to  cover  the  name  of  a 
person  not  sued,  not  intended  to 
be  sued,  and  whom  the  plaintiff 
only  purposes  to  make  a  defend- 
ant if  he  discovers  at  some  later 
period  that  he  ought  to  do  so.  The 
r<Bmedy  for  such  an  emergency  is 
by  an  application  to  amend  the 
summons  and  bring  in  the  newly 
discovered  parry.  Said  section  ap- 
plies to  a  case  where  a  cause  of 
action  is  known  to  exist  against 
one  whose  name  only  is  unknown, 
and  not  where  a  cause  of  action  is 
not  known  to  exist  against  the 
person  whose  name  and  identity 
are  known. 

Order  of  General  Term,  affirm- 
ing order  of  county  judge,  va- 
cating order  of  examination  as  to 
V.  W.  and  S.,  affirmed. 

Opinion  by  Finch^  J,  All  con- 
cur. 


MARRIAGE. 

N.  Y.  Court  of  Appeals. 

Moore,  respt.^  v.  Hegeman,  exr, 
et  al.,  applts. 

Decided  June  5,  1883. 

The  validity  of  a  marriage  contract  is  to  be 
determined  by  the  law  of  the  State  where 
it  was  entered  into,  and  if  valid  there  it  is 
to  be  recognized  in  the  courts  of  this  State 
unless  contrary  to  the  prohibitions  of  nat- 
ural law  or  the  express  prohibitions  of  a 
statute. 

Neither  the  statute,  nor  a  decree  of  divorce, 
prohibiting  the  marriage  of  the  guilty  party, 
has  any  extra-territorial  effect. 


The  word  "former"  in  the  New  Jersey  stat- 
ute is  synonymous  with  •'another,"  and 
does  not  include  a  husband  or  wife  who 
has  been  divorced. 

Where  the  parties,  while  in  this  State,  agreed 
to  marry,  but  the  ceremony  was  performed 
in  New  Jersey,  Held,  That  the  ceremony 
was  the  marriage  contract. 

Affirming  S.  C,  15  W.  Dig.,  90. 

This  action  was  brought  by 
plaintiflF  to  have  himself  declared 
the  lawful  issue  of  M.,  deceased, 
and  entitled  as  such  to  take  under 
the  will  of  A.  D.  M.,  defendants' 
testator. 

It  appeared  that  M.  was  the  off- 
spring of  a  marriage  entered  into 
by  his  father,  who  was  a  citizen  of 
this  State,  with  one  C,  on  No- 
vember 17,  1877,  in  the  State  of 
New  Jersey.  On  November  21, 
1871,  M.  had  married  one  R.,  in 
this  State.  On  November  8, 1875, 
R.  obtained  a  divorce  on  the 
ground  of  adultery.  On  Decem- 
ber 9,  1876,  the  same  parties  were, 
in  form,  re-married,  and  on  June 
26,  1877,  in  an  action  for  divorce 
commenced  by  R.,  that  marriage 
was  adjudged  wholly  void  on  rhe 
ground  that  such  attempted  mar- 
riage was  prohibited  and  made 
void  under  the  statutes  of  this 
State,  the  judgment  in  the  first  ac- 
tion for  divorce  prohibiting  M. 
from  marrying  again  during  the 
life  time  of  R.  The  statute  of 
New  Jersey  in  relation  to  divorce 
provides  that:  ''Divorces  from 
the  bonds  of  matrimony  shall  be 
decreed  where  either  of  the  par- 
ties had  another  wife  or  husband 
living  at  the  time  of  such  second 
or  other  marriage,  and  that  all 
marriages  where  either  of  the  par- 
ties shall  have  a  former  husband  or 
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wife  living  at  the  time  of  such 
marriage,  shall  be  invalid  from  the 
beginning  and  absolutely  void,  and 
the  issue  thereof  shall  be  deemed 
to  be  illegitimate  and  subject  to 
all  the  legal  disabilities  of  such 
issue." 

Frederic  R.  Goudert  and  Henry 
M.  Whitehead^  for  applts. 

Wm.  C.  Dewiltj  for  respt. 

Held^  That  the  validity  of  a  mar- 
riage contract  is  to  be  determined 
by  the  law  of  the  State  where  it 
was  entered  into  ;  if  valid  there  it 
is  to  be  recognized  as  such  in  the 
courts  of  this  Stat^,  unless  con- 
trary to  the  prohibitions  of  nat- 
ural law,  or  the  express  prohibi- 
tions of  a  statute.  86  N.  Y.,  18  ; 
90  id.,  602  ;  11  id.,  232  ;  1  Yerg., 
110.  The  statute  and  decree  pro- 
hibiting the  marriage  of  the  guilty 
party  can  have  no  effect  beyond 
the  territorial  limits  of  this  State. 
The  New  Jersey  statute  has  par- 
ticular reference  to  divorces  grant- 
ed by  the  courts.  The  word  ''  for- 
mer," as  used  in  it,  is  synonymous 
with  the  word  "another."  This 
statute  had  in  contemplation  a 
wife  or  husband  who  had  not  been 
divorced  and  who  was  invested 
with  all  the  marital  rights  con- 
ferred by  a  lawful  marriage.  3 
Stewart  (N.  J.),  76  ;  I  Sax  ton  (N. 
J.),  96;  1  Yerg.  (Tenn.),  110. 

AlsoJieldy  That  it  cannot  be  said 
in  this  case  that  the  common  law 
rule  is  presumed  to  exist,  for  there 
is  no  absence  of  statutory  provi- 
sion on  the  subject. 

AUoheld^  That  the  New  Jersey 
statute  and  the  statute  in  this 
State  (2  R.  S.,  147,  §  20),  which 
provides  that  a  marriage  contract 


may  be  declared  void  if  "  the  for- 
mer husband  or  wife,  or  one  of  the 
parties  was  living,  and  that  the 
marriage  with  such  former  hus 
band  or  wife,  is  still  in  force,"  are 
entirely  independent  of  each  other, 
and  there  is  no  such  similarity  in 
their  language  as  would  authorize 
the  same  construction  to  be  placed 
upon  each  of  them. 

Cropsey  v.  Ogden,  11  N.  Y., 
234,  distinguished. 

Also  held,  That  the  agreement 
of  M.  and  C.  to  marry,  made  in 
this  State,  was  not  sufficient  to  es- 
tablish a  valid  contract  of  mar- 
riage. The  ceremony  performed 
in  New  Jersey  was  the  marriage 
contract. 

Judgment  of  General  Terra,  af- 
firming judgment  for  plaintiff,  af- 
firmed. 

Opinion  by  Miller,  J,  All  con- 
etir. 


LIMITATIONS. 

N.  Y.  Superior  Court.   General 
Term. 

George  W.   Smiley,    respt,.  v. 
Horace  B.  Fry,  applt 

Decided  April  9,  1883. 

The  following  instrument,  given  by  a  firm  of 
brokers,  who  also  received  deposits  on  de- 
mand :  "Dae  A.,  trustee,  $4,000,  return- 
able on  demand.  It  is  understood  that  this 
sum  is  specially  deposited  with  us,  and  is 
distinct  from  the  other  transactions  with 
said  A*' — is  to  be  construed  as  a  certificate  of 
deposit,  and  no  indebtedness  arises  by  rea- 
son thereof,  nor  does  the  Statute  of  Limi- 
tations begin  to  run,  until  a  demand  for  a 
return  of  the  amount  has  been  made. 

Appeal  from  a  judgment  against 
defendant,  and  from  order  denying 
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motion  for  new  trial  on  the  min- 
utes. 

The  action  was  against  defend- 
ant as  surviving  partner  of  a  Phil- 
adelphia firm,  which  was  dissolved 
in  1864,  on  the  following  instru- 
ment. 
•'  Office  of  J.  R.  &  H.  B.  Fry, 

"Philadelphia,  May  21st,  1864. 

''Due  S.  K.  Ashton,  M.  D., 
Trustee,  four  thousand  dollars,  re- 
turnable on  demand.  It  is  under- 
stood that  this  sura  is  specially 
deposited  with  us,  and  is  distinct 
from  the  other  transactions  with 
said  Ashton.  J.  R.  &  H.  B.  Pry." 

In  1880  Ashton  assigned  his  in- 
terest in  all  claims  against  defend- 
ant and  said  firm  to  plaintiff.  The 
firm  carried  on  business  in  Phila- 
delphia as  stock  brokers,  and  also 
received  deposits  payable  on  de- 
mand. Defendant  pleaded,  among 
other  defenses,  the  Statute  of  Lim- 
itations. The  only  demand  of  pay- 
ment proved  was  made  in  1880. 
Exceptions  were  taken  to  the 
judge's  charge  and  the  jury  found 
for  plaintiff. 

Holmes  &  Adams^  for  respt. 

F,  C.  BowmaUy  for  applt. 

Heldy  That  the  question  as  to  the 
effectofthestatuteof  limitations  on 
plaintiff's  claim  depends  on  the 
nature  of  the  instrument  itself — 
whether  it  was  a  certificate  of  de- 
posit or  a  promissory  note.  There  is 
no  force  in  the  argument  on  the  part 
of  defendant  that  the  instrument  in 
evidence  can  be  regarded  as  an  or- 
dinary promissory  note  payable 
on  demand,  and  due  when  made. 
The  case  of  Wheeler  v.  Warner, 
47  N.  Y.,  620,  cited  in  support  of 
that  position,  is  not  in  point.    The 


instrument  here  proved  is  a  certif- 
icate and  written  evidence  of  a  de- 
posit of  $4,000  with  defendant's 
firm  as  bankers  '^ pio  hdc  vice^^^ 
and  no  indebtedness  arose  by  rea- 
son of  such  deposit  until  demand 
of  return  of  the  amount  deposited, 
and  the  statute  of  limitations  did 
not  begin  to  run  until  demand.  29 
N.  Y.,  146;  68  N.  Y.,  314;  74  N. 
Y.,  476. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  h J  O'Oorman,  J.;  Sedg- 
wick,  Ch,J,^  and  Ingraham^  /., 
concur. 

COUNTY  COURT.     PRACTICE. 

N.  Y.  Supreme  Court.     Genera  l. 
Term.     Third  Dept. 

Stephen  C.  Johnson,  respt. ^  v. 
The  N.  Y.,  Ontario  &  Western 
RR.  Co.,  applt 

Decided  July,  1883. 

A  county  court  has  no  power  to  order  the  ex- 
ceptions taken  upon  a  trial  before  it  to  be 
heard  in  the  first  instance  at  the  General 
Term  of  the  Supreme  Court. 

This  action  was  tried  in  the  Del- 
aware County  Court,  and  plaintiff 
was  non-suited.  The  county  court 
then  ordered  the  exceptions  taken 
to  be  heard  in  the  first  instance  at 
the  General  Term,  staying  pro- 
ceedings in  the  meantime. 

S.  C.  JohnsoUj  respondent  in 
person. 

N.  C.  &  M.  W.  MarmUy  for 
applt. 

Held,  That  this  is  a  novel  prac- 
tice and  no  precedent  or  authority 
for  it  can  be  found.    The  county 
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court  is  not  a  branch  or  part  of  the 
Supreme  Court,  as  is  the  Circuit 
or  Special  Term.     No  power  is  ex- 
pressly given  to  the  county  court 
to  make  such  an  order.     If  it  pos- 
sesses such  authority,  it  is  by  vir- 
tue of  §  1000,  Code  Civil  Proce-  . 
dure.       The     language    is    broad  , 
enough  to  embrace  a  county  judge,  | 
but  there  are  difficulties  in  giving  ; 
it  such  construction.    The  General  I 
Term,    under  such    orders,    must 
render   the  judgment.     We  have 
the  anomaly  then  of  the  process, 
pleadings  and  trial  in  the  county 
court,  while  the  judgment  is  to  be 
rendered  in  the  Supreme  Court. 
Doubtless  the  broad  language  was 
used  to  give  effect  in  other  courts 
than    the    Supreme,    when    such 
other  courts  had   trial   terms  and 
general  terms  ;  such  as  New  York 
Court    of    Common    Pleas,    New 
York  Superior  Court,  Buffalo  Su- 
perior Court,  and  others.     But  a 
county  court  has  no  general  terms 
to  which  it  can  send  a  case.    ^  355 
Code  of  Civil  Procedure.     Its  de- 
cisions are  reviewed  by  appeal,  and 
so  far  as  I  can   find,    by  appeal 
only.      Code,    §§    1340-1342.      By 
§343,  the  Supreme  Court  may  re- 
move by  order  an  action  from  the 
county    court    to    the    Supreme 
Court.     By  such  an  order  all  the 
pleadings,  etc.,  are  taken  with  the 
cause  to  the  Supreme  Court.     But 
the  county  court  has  no  power  to 
divest   itself   of    the    jurisdiction 
given  it  by  statute  and  delegate  its 
power  to  give  judgment  to  another 
court. 

We  think  we  have  no  jurisdic- 
tion of  the  exceptions  or  to  hear 
the  motion,  and   the  proceedings 


in  this  court  should,  for  that  rea- 
son, be  dismissed. 

Opinion  by  Boardman^  J, ; 
Learned^  P.  /.,  and  Bockes,  /., 
concur. 


CHECKS. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Peter  Fish,  respt,  v.  The  Na- 
tional Marine  Bank  of  Oswego, 
applt. 

Decided  June,  1883. 

In  an  action  to  recover  of  defendant  money 
loaned  to  it,  it  appeared  that  the  loans  were 
made  by  checks,  payable  to  N. ,  who  was 
cashier  of  defendant,  as  cashier.  Held, 
That  the  addition  of  the  word  *  "cashier"  to 
the  name  of  N.  as  payee,  imports  that  the 
bank  of  which  he  was  cashier  was  intended 
as  the  payee  of  the  checks. 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee. 

In  the  years  1876, 1877  and  1878, 
plaintiff  had  been  credited  in  his 
pass-book  with  sundry  items  of 
money  deposited  by  him  in  de- 
fendant's bank.  Noyes,  the  cash- 
ier and  principal  financial  officer 
of  the  bank,  with  whom  plaintiff 
had  negotiations,  was  dead  at  the 
time  of  the  trial.  The  bank  alleged 
that  the  transaction  was  a  loan 
to  Noyes  and  not  to  the  bank  itself. 
Plaintiff,  who  was  the  only  living 
person  having  accurate  knowledge 
of  what  the  transaction  in  fact  was, 
gave  clear  and  distinct  testimony 
that  it  was  a  loan  to  the  bank  and 
not  to  Noyes.  It  appeared  also 
that  the  loans  were  made  by 
checks,  which  were  payable  to  Mr. 
Noyes  as  cashier.  Defendant  also 
credited  interest  to  plaintiff  in  his 
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pass-book  from  time  to  time,  apou 
the  sums  so  loaned.  The  only 
question  in  the  case  was  one  of 
fact. 

O.  O.  French^  for  respt. 

Alberlus  Perry ^  for  applt. 

Held^  That  the  decision  of  the 
referee  upon  the  evidence  was 
right. 

The  addition  of  the  word  ''cash- 
ier" to  the  name  of  Mr.  Noyes  as 
payee  imports  that  the  bank  of 
which  he  was  cashier  was  intended 
as  the  payee  of  the  checks.  44  N. 
Y.,  395. 

Judgment  affirmed. 
Opinion  by  Macomber^J.;  Smithy 
P.J.,  and  HardiUy  /.,  concur. 


SUBSTITUTION.     RECEIVER. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

In  re  application  of  John  Lans- 
ing, receiver. 

Decided  June,  1883. 

The  substitution  of  a  receiver  appointed  in 
proceedings  supplementary  to  execution  as 
plaintiff  in  an  action  brought  by  the  judg- 
ment debtor  is  a  matter  resting  in  the 
sound  discretion  of  the  court. 

The  receiver  cannot,  as  matter  of  right,  be 
substituted  in  such  an  action. 

Appeal  from  an  order  denying 
the  application  of  the  petitioner  to 
be  substituted  in  an  action  brought 
by  Anna  M.  O' Dougherty,  the 
judgment  debtor,  for  the  recovery 
of  her  dower  interest  in  lands. 
Petitioner  was  appointed  receiver 
of  Mrs.  O' Dougherty  in  proceed- 
ings supplementary  to  execu- 
tion upon  certain  judgments  re- 
covered against  her  by  the 
Remington      Paper       Company. 


Prior  to  such  appointment  Mrs. 
0' Dougherty  had  begun  an  ac- 
tion against  that  company  to  re- 
cover certain  dower  rights  in  lands 
possessed  by  them,  and  of  which 
her  husband  had  died  seized.  The 
receiver  was  appointed  at  the  in- 
stance of  the  paper  company  to 
enable  it  to  recover  the  amount  of 
such  judgments.  There  was  no 
proof  that  the  interest  of  plaintiff 
in  the  dower  action  is  or  may  be 
directed  towards  retarding  the 
suit. 

Elon  R,  Browriy  for  petitioner. 

Q  Brien  &  Emerson^  for  Anna 
M.  O' Dougherty. 

Held^  That  the  receiver  cannot, 
as  matter  of  right,  be  substituted 
for  Mrs.  O' Dougherty  in  her  ac- 
tion. It  is  a  matter  resting  in  the 
sound  discretion  of  the  court. 
Code  Civ.  Proc,  §  756. 

Order  affirmed,  with  $10  costs 
and  disbursements,  payable  out  of 
the  funds  in  the  receiver's  hands. 

Opinion  by  Macomher^  J-! 
Smith,  P.  J.y  and  Hardin^  /.,  con- 
cur. 


PARTNERSHIP. 

N.  Y.  Superior  Court.  General 
Term, 
James  L.  Sharp,  applt,  v.  David 
J.  Hutchinson,  impld.,  etc.,  respt 

Decided  Feb.  6,  1883. 

Where  the  complaint  in  an  action,  ag^^ 
partners  upon  a  firm  liability  alleges  only  a 
general  partnership,  and  the  answer  of  one 
of  the  defendants  sets  up,  by  way  of  avoid- 
ance, a  limited  partnership,  it  is  cov^V^^ 
for  plaintiff  to  show  upon  trial  the  falsity  7 
the  statutory  certificate  of  payment  of  cap'' 
tal,  &c.,  for  the  purpose  of  charging  ^ 
defendant  as  a  general  partner. 
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Appeal  by  plaintiff  from  judg- 
ment dismissing  complaint  on  trial 
before  a  jury. 

Action  for  goods  sold  and  de- 
livered to  respondent  and  the  other 
defendants  as  partners  in  ti-ade. 
The  answer  denied  each  of  the 
allegations  excepting  snch  as  were 
thereinafter  expressly  admitted, 
and  alleged  that,  under  the  stat- 
ute, a  limited  partnership  was 
formed,  in  which  the  general 
partners  were  the  other  two  de- 
fendants, and  he,  the  answering 
defendant,  was  a  special  partner, 
and  "  was  not  otherwise  interested 
in  or  related  to  said  partnership 
or  its  business,  and  that  said 
limited  partnership  continued  at 
the  seveml  times  mentioned  in  the 
complaint." 

There  was  no  reply. 

The  title  of  the  firm  was  Hogg  & 
Patterson.  It  was  proven  that  the 
goods  specified  in  the  complaint 
were  sold  and  delivered  to  Hogg  & 
Patterson  for  the  prices  alleged. 
Plaintiff  then  called  Andrew  H. 
Hogg,  one  of  the  firm,  and  put  in 
evidence  the  certificate  and  affida- 
vit executed  to  form  the  limited 
partnership  set  up  in  the  answer, 
which  paper  stated  that  Hutchin- 
son, the  respondent,  had  contrib- 
uted the  sum  of  $10,000.  Plaintiff 
then  asked,  ''At  the  time  of  the 
verification  of  the  affidavit  had 
Mr.  Hutchinson  actually  paid 
$10,000  into  the  capital  of  the  con- 
cern of  Hogg  &  Patterson  ?  Was 
any  actual  cash  otiierwise  than  a 
check  for  $8,000  contributed  by 
Mr.  Hutchinson  to  the  copartner- 
ship formed,  &o.V'  which  were 
objected  to  severally  as  irrelevant. 
Vol.  n.— No.  18. 


and  the  objection  was  sustained  on 
the  ground  that  there  was  no  issue 
which  sustained  the  questions,  as 
the  complaint  did  not  state  the 
cause  of  action  for  which  plain- 
tiflPs  counsel  claimed  to  recover. 

There  was  no  other  testimony  as 
to  defendant's  being  a  partner, 
and,  on  motion,  the  Court  dis- 
missed the  complaint. 

Robertson,  Harmon  &  Cuppia^ 
for  applt. 

Oeorge  H,  Foster,  for  respt. 

Held,  That  the  evidence  was 
admissible.  When  defendant,  to 
a  complaint  of  general  partnership, 
avers  the  making  of  a  limited 
partnership,  the  ground  of  the  ex- 
clusion of  the  questions  on  the  trial 
in  this  case  cannot  be  sustained. 
There  was  an  issue  arising  from 
the  answer  to  which  the  questions 
were  relevant.  Section  622,  Code 
Civ.  Pro.,  declares  that  allegations 
of  new  matter  in  an  answer  to 
which  a  reply  is  not  required  are 
to  be  deemed  controverted  by  the 
adverse  party. 

The  defendant  in  this  case  can- 
not avoid  the  effect  of  Stone  v. 
De  Puga,  4  Sanf.,  681,  for  the 
pleadings  in  this  case  follow  the 
determination  then  made.  The 
state  of  the  Code  then  in  force, 
that  made  a  reply  to  new  matter 
in  the  answer  necessary  if  it  were 
to  be  controverted,  does  not  affect 
the  question.  The  present  Code, 
§  616,  is,  that  when  an  answer  con- 
tains new  matter  constituting  a 
defence  by  way  of  avoidance,  the 
Court  may  in  its  discretion,  on 
the  defendant's  application,  direbt 
plaintiflf  to  reply  to  the  new  mat- 
ter. 
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The  new  matter  in  answer  is  to 
be  deemed  set  np  as  avoidance, 
because  it  presupposes  that  the 
plaintiflf  would  have  a  right  to 
show  facts  from  which  an  infer- 
erence  of  general  partnership 
might  be  drawn,  but  which  would 
be  avoided  by  proof  of  the  defence. 

Judgment  reversed ;  new  trial 
ordered  ;  costs  of  appeal  to  appel- 
lant to  abide  event. 

Opinion  by  Sedgwick,  Ch.  J,  ; 
Freedman,  J.^  concurs. 


ARBITRATION.    AWARD. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Ill  re  arbitration  between  the 
National  Bank  of  the  Republic  et 
al.,  respts.,  v.  Robert  L.  Darragh, 
appU. 

Decided  May  11,  1883. 

The  rule  that  arbitrators  should  not  be  allow- 
ed to  impeach  their  award  does  not  apply 
to  an  arbitrator  who  has  not  signed  an 
award  made  by  the  majority  of  the  arbitra- 
tors. 

The  receipt  by  arbitrators  during  the  absence 
of  the  parties  of  evidence  which,  by  any 
possibility,  may  influence  the  award,  is  a 
"procuring  of  the  award  by  improper 
means/'  within  the  meaning  of  §2874  of 
the  Code  of  Civil  Procedure,  specifying  in 
what  cases  an  award  may  be  vacated. 

On  a  motion  to  vacate  the  award  on  the 
ground  that  improper  evidence  has  been  re- 
ceived, the  question  is  wliether  such  evi- 
dence has  been  received  which,  by  any  pos- 
sibility may  have  affected  the  conclusion  of 
the  arbitrators,  and  not  whether  such  evi- 
dence was  considered  by  them  in  making 
their  award.  If  the  evidence  was  received 
it  is  impossible  for  the  court  to  say  that  it 
did  not  affect  the  conclusion  of  the  arbitra- 
tors. 

Appeal  from  an  order  refusing 
to  vacate  an  award. 


The  appellant  and  respondents 
entered  into  a  building  contract, 
one  of  the  provisions  of  which  was 
that,  in  case  of  any  dispute  in  the 
settlement  of  accounts,  the  dispute 
should  be  decided  by  arbitration. 
A  dispute  did  arise  on  the  settle- 
ment of  the  accounts,  appellant 
claiming  that  a  large  amount  was 
due  him,  and  respondents  claim- 
ing that  nothing  was  due  him, 
on  account  of  deductions  to  which 
they  were  entitled  by  reason  of  the 
bad  workmanship  of  appellant, 
and,  in  accordance  with  the  agree- 
ment, three  arbitrators  were  ap- 
pointed to  settle  the  dispute. 

One  of  the  deductions  claimed 
by  respondents  was  for  bad  work- 
manship in  certain  arches  in  which 
cracks  and  deflections  had  ap- 
peared, but  which  appellant 
claimed  were  caused  by  the  mate- 
rialR  which  he  was  required  to  use 
and  the  bad  engineering  of  the  ar- 
chitects. 

Testimony  was  taken  before  the 
arbitrators  and  the  matter  was 
finally  closed  and  submitted  to 
them  on  April  29th,  1882.  Subse- 
quent to  that  date,  and  in  the  ab- 
sence of  the  parties,  one  of  the  ar- 
bitrators produced  and  exhibited 
to  the  other  arbitrators  certain 
written  testimony^,  signed  by  a 
competent  witness,  as  to  the  solid 
and  intact  constructive  appearance 
of  certain  other  arches  in  another 
building  constructed  of  the  same 
material  as  that  which  appellant 
was  required  to  use  in  the  con- 
struction of  those  under  consider- 
ation, and,  subsequently,  an 
award  was  made,  signed  by  two  of 
the    arbitrators,  awarding  appel- 
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lant  a  sum  considerably  less  than 
he  claimed  was  due  him.  The 
third  arbitrator  refused  to  sign  the 
award  on  the  ground  that  the  con- 
duct of  the  other  arbitrators  in 
considering  this  evidence  was  ille- 
gal and  unfair.  The  arbitrator 
who  produced  this  evidence  swore 
that  the  only  motive  actuating  him 
was  a  desire  to  substantiate  an  as- 
sertion that  he  had  made  that  he 
had  seen  such  arches  in  good  con- 
dition, which  the  other  arbitrators 
had  appeared  to  doubt,  and  that 
it  was  not  produced  to  influence 
the  award  in  this  action.  A  mo- 
tion to  set  aside  the  award  was 
made  for  the  reason  that  this  evi- 
dence had  been  received,  but  it 
was  denied  by  the  court  below  for 
the  reason  that  the  affidavits  show- 
ed that  the  new  evidence  was  not 
received  or  considered  by  the  arbi- 
trators in  making  their  award.  It 
was  insisted  by  respondents  that 
the  affidavit  of  the  arbitrator  dis- 
closing the  alleged  misconduct  of 
his  associates  should  not  be  re- 
ceived, for  arbitrators  should  not 
be  permitted  to  impeach  their 
award. 

Joseph  H.  Choate^  for  applt. 

Fisher  A,  Baker,  for  respt. 

Held^  That  the  rule  that  arbitra- 
tors should  not  be  allowed  to  im- 
peach their  award  did  not  apply 
in  this  case,  since  the  arbitrator 
upon  whose  evidence  the  appellant 
relied,  did  not  sign  the  award. 

That  the  receipt  of  evidence  dur 
ing  the  absence  of  the  parties, 
which  by  any  possibility  may  in- 
fluence the  award,  is  *'  improper 
means''  within  the  meaning  of 
§  2374  of  the  Code  of  Civil  Proce- 


dure, specifying  the  cases  in  which 
an  award  may  be  vacated. 

That  the  question  is  whether  im- 
proper evidence  has  been  received 
which,  by  any  possibility,  may 
have  affected  the  conclusion  of  the 
arbitrators  making  the  award,  and 
not  whether  such  evidence  was 
considered  by  them.  If  the  evi- 
dence was  received,  it  is  impos- 
sible for  the  court  to  say  that  it 
did  not  affect  their  conclusion. 

Order  reversed  and  award  va- 
cated. 

Opinion  by  Brady ^  J.;  Davis ^ 
P.  J.,  and  DanielSy  J".,  concur. 


HIGHWAY  LABOR. 

N.Y.  Supreme  Court.     General 
Term.     Third  Dept. 

The  N.  Y.,  L.  E.  &  W.  RR.  Co., 
applt,  v.  The  Board  of  Supervis- 
ors of  Delaware  Co.,  respt 


Decided  July,  1883. 

The  Commissioners  of  Highways  of  a  town 
have  power  to  assess  a  monied  or  stock  cor- 
poration having  property  therein  for  high- 
way labor  to  be  performed  in  a  road  district 
in  such  town  other  than  that  in  which  such 
property  is  situated.  Chap,  f  70  of  the  Laws 
of  1866  does  not  repeal  Chap.  481  of  the 
Laws  of  1887. 

Appeal  from  a  judgment,  entered 
upon  a  trial  before  the  court  at 
Special  Term,  dismissing  plain  tiflTs 
complaint  on  the  merits  and  for 
the  recovery  of  costs.  This  action 
was  brought  to  obtain  a  perpetual 
injunction  restraining  defendant 
from  levying  a  tax  upon  plaintiffs 
property  in  the  year  1882  to  the 
amount  of  $120  on  account  of 
plaintiffs  failure  to  work  out  or 
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commute  for  eighty  days  of  high- 
way labor,  assessed  against  it  in 
the  town  of  Hancock  and  appor- 
tioned between  road  districts  No. 
16  and  No.  41  in  that  town.  Plain- 
tiff owns  a  large  amount  of  real 
estate  in  the  town  of  Hancock,  con- 
sisting of  twenty-one  and  one-half 
miles  of  double  track,  with  depots. 
The  Highway  Commissioners  ap- 
portioned the  highway  labor  as- 
sessed upon  plaintiflTs  property  in 
1882  among  thirty  road  districts 
besides  those  through  which  the 
railroad  runs,  allotting  sixty  days 
to  district  No.  16  and  twenty  days 
to  district  No.  41.  Plaintiflf  re- 
fused to  work  out  or  commute  for 
its  highway  tax  in  these  two  dis- 
tricts upon  the  ground  that  the 
Highway  Commissioners  had  no 
right  to  apportion  their  highway 
tax  among  districts  other  than 
those  through  which  the  road  runs. 
The  overseers  of  the  highways  in 
these  districts  made  the  returns 
required  by  law  to  the  supervisor 
and  the  supervisor  laid  their  re- 
turns before  the  defend  ant's  board, 
which  was  about  to  include  the 
amount  of  this  highway  labor,  at 
the  rate  of  $1.50  per  day,  in  the  tax 
levy  of  the  town  against  plaintiflf 
and  its  property  and  to  make  out 
a  warrant  for  the  collectors  there- 
of. Plaintiff  then  brought  this 
action. 

Lewis  Carr,  for  applt. 

I.  H.  Maynard^  for  respt. 

Held,  That  from  the  decisions  in 
5  Hill,  226  ;  50  N.  Y.,  497  ;  62  N. 
Y.,  84  ;  69  N.  Y.,  88  ;  69  N.  Y., 
212,  and  31  N.  Y.,  216,  the  follow- 
ing rules  may  be   safely  deduced  : 

First.— That  repeals  by  implica- 


tion are  not  to  be  favored  ;  but,  oil 
the  contrary,  courts  are  bound  to 
uphold  the  former  statutes  if  the 
two  acts  can  stand  together,  uriless 
it  is  expressly  repealed  or  the  in- 
tent to  repeal  is  very  manifest. 

Second. — That  to  work  a  repeal 
by  implication,  the  intent   of  the 
Legislature  must  be  very  apparent 
or  the  two  laws  must  be  so  incon- 
gruous and  repugnant  that  effect 
cannot  be  given  to  both. 
!      Third. — That  a  ^peczaZ  law  pro- 
viding for  a  case  or  class  of  cases 
I  is  not  to  be  regarded  as   partially 
I  repealed  or  amended  by  a  general 
I  statute,  unless  the  intention  of  the 
I  Legislature  to  alter  that  particular 
law  is  very  obvious. 

Fourth. — That  when  it  is  mani- 
fest that  the  Legislature  intended 
the  latter  statute  as  a  substitute 
for  the  former,  the  latter  may  ab- 
rogate the  former,  although  not 
entirely  repugnant  to  it. 

Applying  these  rules  to  the 
statute  under  consideration,  it  is 
very  difficult  to  see  how  it  can  be 
held  that  Chap.  770  of  the  Laws  of 
1866  effected  a  repeal  of  Chap.  431 
of  the  Laws  of  1837.  At  the  time 
of  the  passage  of  the  Act  of  1866, 
by  the  general  law  as  contained  in 
the  R.  S.  the  property  of  individ- 
uals, firms,  etc.,  was  liable  to  as- 
sessment for  highway  labor,  but 
under  such  general  statute  the 
property  of  a  corporation  was  not 
liable.  Corporations  were  only 
liable  by  virtue  of  the  Statute  of 
1837,  which  was  a  special  statute 
imposing  on  them  this  tax.  Here, 
then,  were  two  distinct  statutes  in 
relation  to  the  assessment  of  high- 
way labor,  one  relating  to  a  class 
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only,  the  other  general.  I  think 
the  general  law  of  1866  was  not 
intended  to  apply  to  the  special 
law  of  1837.  It  was  intended  to 
apply  only  to  the  general  law.  I 
cannot  think  the  Legislature  in- 
tended to  repeal  the  Act  of  1837  so 
far  as  the  same  provides  that  the 
highway  labor  assessed  upon  the 
property  of  a  corporation  may  be 
required  to  be  performed  in  such 
district  or  districts  as  the  Commis- 
sioners of  Highways  may  direct, 
or  that  it  was  intended  to  provide 
that  corporations  should  work  out 
their  necessarily  large  assessments 
within  the  narrow  limits  of  a  sin- 
gle road  district.  There  certainly 
was  no  such  manifest  intent  on  the 
part  of  the  Legislature  to  substi- 
tute the  general  provisions  of  the 
Statute  of  1866  for  the  special  ones 
of  the  Act  of  1837  as  would  work  a 
repeal  of  the  latter  by  implication. 

Held  further,  That  Chap.  348 
o{  the  laws  of  1876  was  simply  an 
amendment  of  §  32  of  Part  1  of  the 
R.  S.,  and  that  statute  does  not 
apply  10  corporations.  It  was  in 
no  way  inconsistent  with  nor  re- 
pugnant to  the  special  Statute  of 
1837  relating  to  corporations. 

Judgment  affirmed  upon  the 
opinion  of  Martin,  J.,  at  Special 
Term. 

Mem.  by  Board/man,  J, 


EVIDENCE. 
N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 
Mason  H.  Place,  respL,  v.  Gil- 
bert E.  Parsons,  applt. 
Decided  June,  1883. 
Id  order  to  render  an  account  book  admissi- 
ble asafflrmatiye  and  independent  evidence, 


and  not  as  a  mere  corroboration  of  otber 
direct  and  positive  evidence,  it  must  be 
shown  that  the  book  was  fairly  and  honestly 
kept;  that  some  of  the  articles  charged  in 
it  to  the  defendant  were,  in  fact,  furnished 
to  him,  and  that  the  party  kept  no  clerk. 

Appeal  from  a  judgment  of  the 
County  Court  of  Oswego  County 
reversing  a  judgment  of  a  justice 
of  the  peace. 

The  subject  of  the  action  was  an 
entry  in  the  account  book  of  one 
James  H.  Lee,  now  deceased,  as 
follows;  **Due  James  H.  Lee, 
from  Gilbert  E.  Parsons,  forty- 
four  dollars  and  fifty  cents,  on 
account  of  board  up  to  date." 
This  is  followed  by  an  assignment 
in  the  following  words:  *'Por 
value  received,  I  hereby  sell,  trans- 
fer and  assign  to  Mason  H.  Place 
the  within  mentioned  claims  and 
demands,  and  them  to  have  and 
to  hold  the  same  unto  himself, 
his  heira  and  assigns  forever. 
(Signed)  James  H.  Lee."  Dated 
April  30th,  1877. 

The  answer  contained  a  general 
denial,  and  a  counterclaim  of 
$189.66,  consisting  of  a  judgment 
in  favor  of  one  Churchill  against 
Lee,  and  assigned  to  defendant. 
The  only  evidence  in  support  of 
plaintiffs  right  of  action  was  the 
testimony  of  Mrs.  Lee  and  the 
book  of  accounts.  Mrs.  Lee  testi- 
fied that  defendant  boarded  with 
her  husband,  but  did  not  state  the 
time  nor  the  rate.  Under  objec- 
tion, she  was  allowed  to  say  that 
defendant  was  indebted  to  her 
husband  in  the  sum  named,  April 
30,  1877.  She  identified  Mr.  Lee's 
signature  to  the  assignment,  which, 
together  with  the  charge  as  entered 
in  the  book,  was  admitted  in  evi- 
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denoe,  to  which  defendant  ex- 
cepted. 

The  JQStice  rendered  judgment 
in  favor  of  defendant  for  his  costs. 
Upon  appeal  to  the  County  Court 
that  judgment  was  reversed,  with 
costs,  and  from  that  decision  this 
appeal  is  taken. 

Held^  That  no  foundation  was 
laid  for  the  admission  of  the  ac- 
count book.  In  order  to  render 
this  species  of  evidence,  admissible 
as  affirmative  and  independent 
evidence,  and  not  as  a  mere  cor- 
roboration of  other  direct  and 
positive  evidence  in  the  case,  it 
must  be  shown  that  the  book  was 
honestly  and  fairly  kept ;  that 
some  of  the  articles  charged  in  it 
to  defendant  were,  in  fact,  fur- 
nished to  him,  and  that  the  party 
kept  no  clerk.     12  Johns.,  461. 

Judgment  of  the  County  Court 
reversed  and  that  of  the  justice 
affirmed,  with  costs. 

Opinion  by  Macomher^  J, ; 
Smithy  P.  •/.,  and  Hardin^  «/., 
concur. 


CHARTER  PARTY. 

N.  Y.  Supreme  Court.  General 
Term.    First  Dept. 

Thomas  L.  Ahrenberg  et  al., 
respts.y  V.  James  A.  Wright  et  al., 
appUs. 

Decided  May  11,  1883. 

The  words  *' Guaranteed  to  class  A 1 1-4  in 
Am.  Lloyds,"  means  that  the  vessel  shall  be 
of  that  class  at  the  time  she  is  ready  to  en- 
ter upon  the  performance  of  the  charter 
party. 

Appeal  from  judgment  entered 
at  Circuit  upon  verdict  directed 
by  the  Court. 


Defendants  chartered  plaintiffs' 
vessel  on  Jan.  7,  1879,  the  charter 
party  containing  the  words  "Guar- 
anteed to  classAli in  Am. Lloyds." 
After  receiving  notice  in  April  that 
she  was  ready  to  load,  and  on  the  6th 
of  the  following  May,  defendants 
wrote  the  master  that  they  had  as- 
certained that  the  vessel  did  not 
possess  the  class  that  she  was  rep- 
resented and  guaranteed  to  hold  at 
the  time  of  the  charter,  and  they 
must  therefore  decline  to  be  longer 
bound  by  it  and  refused  to  take 
the  vessel.  The  vessel  was  char- 
tered and  laden  by  other  parties  at 
a  rate  which  entitled  plaintiffs  to 
recover  the  sum  for  which  the  ver- 
dict was  rendered.  Defendants 
had  previously  chartered  this  ves- 
sel and  had  accepted  her  classifica- 
tion as  given  by  the  "brown 
book"  Am.  Lloyds  Company. 
There  were  two  companies,  one 
issuing  a  brown  and  the  other  a 
green  covered  book,  and  the  green 
book  company  having  rated  this 
vessel  lower  than  the  former,  plain- 
tiffs gave  the  brown  book  classifi- 
cation, viz.,  ''Guaranteed  to  class 
Ali,"  which  classification  was  ob- 
tained April  16,  prior  to  the  notice 
that  the  vessel  was  ready. 

/.  E.  Parsons,  for  applts. 

W,  W.  Ooodrich^  for  respts. 

Held,  That  the  contract  was  bro- 
ken by  defendants  without  legal 
excuse,  for  it  appeared  not  only 
that  at  the  time  of  the  tender  of 
the  ship  under  the  charter  party 
she  was  in  the  guaranteed  condi- 
tion, but  it  further  appeared  that 
on  her  previous  voyage  from  this 
country  she  was  under  a  charter 
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party  with   the   same  defendants  ! 
containing  the  same  language,  and 
they  must  have  known  that   the 
Am.   Lloyds  referred   to  was  the 
brown  book  and  not  the  green  book 
company*    The  words   "Guaran-  | 
teed  to  class  AIJ  in  Am.  Lloyds" 
means  that  the  vessel  shall  be  of  ! 
that  class  at  the  time  she  is  ready 
to  enter  upon  the  performance  of 
the  charter  party. 

Judgment  affirmed. 

•Opinion  by  Davis ^  P,J,;  Ban- 
ielSy  y.,  concurs. 


LOAN  OF  STOCK. 

N.Y.  Supreme  Court.  General 
Term.  First  Dept. 

Louisa  H.    Barclay,   respt.^   v. 
Delos  E.  Culver,  applt. 

Decided  May  11,  1883. 

When  a  person  lends  to  another  a  certificate 
of  stock  of  a  corporation  having  a  power  of 
attorney  signed  by  the  lender  endorsed 
upon  it  empowering  the  borrower  to 
transfer  the  stock  on  the  books  of  the 
company  and  the  borrower  gives  a  receipt 
therefor  in  the  following  form  :  •'  Received 
of  A.  100  shares  of  the  J.  G.  &  A. 
RR.  Co.,  as  a  loan,  to  be  returned  to  him 
on  or  before  the  2d  day  of  April,  1875,  or 
to  be  paid  for  at  my  option  25  per  cent,  of 
their  par  value,  or  say  $2,500  for  the  said 
100  shares,"  the  contract  contained  in  the 
receipt  is  satisfied  by  the  return  of  100 
shares  of  the  stock  of  the  corporation,  no 
change  having  occured  by  which  it  does 
not  represent  the  same  proportion  and  value 
of  the  capital  of  the  company,  and  the  bor- 
rower is  not  obliged  either  to  return  the 
identical  certificate  or  pay  the  price  agreed 
upon. 

In  6uch  a  case  the  court  is  at  liberty  to 
take  notice  that  the  usage  of  business  and 
the  intention  of  the  parties  in  such  loans  is 
u  above  stated. 


Appeal  frora  judgment  entered 
upon  verdict  of  a  jury. 

On  January  1st,  1875,  one  A. 
loaned  to  defendant  a  certificate 
of  100  shares  of  stock  of  the  Jersey 
City  &  Albany  Railroad  Company, 
having  endorsed  upon  it  a  power 
of  attorney  signed  by  A.  empow- 
ering the  defendant  to  tranfer  the 
shares  upon  the  books  of  the  com- 
pany, and  took  from  defendant 
the  following  receipt :  '*  Received 
from  A.  100  shares  of  the  J.  C.  & 
A.  RR.  Co.,  as  a  loan,  to  be  re- 
turned to  him  on  or  before  the  2d 
day  of  April,  1876,  or  to  be  paid 
for  at  my  option  26  per  cent,  of 
their  par  value,  or  say  $2,500  for 
said  100  shares  of  stock."  When 
the  loan  became  due  defendant 
offered  to  A.  a  certificate  for  1(X) 
shares  of  the  stock  of  the  said  rail- 
road, but  A.  refused  to  receive  it, 
demanding  either  the  return  of  the 
identical  certificate  loaned  or  pay- 
ment of  the  $2,600.  Defendant 
was  unable  to  return  the  identical 
certificate  which  he  had  borrowed 
and  refused  to  pay  the  $2,600, 
whereupon  plaintiff,  as  assignee 
of  A.,  brought  this  action  against 
him. 

On  the  trial  defendant  offered  to 
prove  that  the  custom  in  such  cases 
was  to  return,  not  the  same  certifi- 
cate, but  a  certificate  for  the  same 
amount  and  kind  of  stock.  This 
offer  was  excluded  and  defendant 
excepted.  The  court  charged  in 
substance  that  defendant  was 
obliged  to  return  the  identical  cer- 
tificate of  stock  or  else  pay  the 
$2,500.  To  this  charge  defendant 
excepted. 

Culver  &  Belts ^  for  applt. 
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Chas.  Blandy,  for  respt. 

Held^  Error.  That  the  loan  was 
not  of  the  instrument  called  a  cer- 
tificate, but  was  a  loan  of  100 
shares  of  the  stock  represented  by 
the  certificate,  and  that  the  receipt 
was  to  be  read  in  connection  with 
the  certificate  having  the  power  of 
attorney  endorsed  thereon,  and  so 
read  the  papers  showed  that  the 
stock  was  expected  and  designed 
to  be  used  by  defendant  in  such  a 
way  as  to  put  the  identical  stock 
loaned  beyond  his  reach.  That 
the  court  was  at  liberty  to  take 
notice  of  the  usage  of  business  ih 
such  matters,  and  to  know  that 
upon  such  loans  the  intention  of 
the  parties  is  fully  answered  by 
restoration  of  100  shares  of  the 
stock  of  the  corporation,  no  change 
having  occurred  by  reason  of  which 
it  does  not  represent  the  same  pro- 
portion and  value  of  thft  capital  of 
the  company.  4  Johns.  Ch.,  490, 
s.  c;  7  Johns.,  69. 

Judgment    reversed    and    new 
trial  granted. 

Opinion  by  Davis^  JP.  /./  Brady 
and  Daniels^  JJ,^  concur. 


MARRIED    WOMEN. 
GAGE. 


MORT- 


N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Samuel  J.  Mack,  applt,^  v.  Mor- 
ton B.  Austin,  exr.,  respt 

Decided  April,  1883. 

An  action  to  recover  a  deficiency  on  fore- 
closure of  a  mortgage  made  by  a  married 
woman  cannot  be  maintained  unless  such 
mortgage  contained  an  express  covenant 
to  pay  the  sum  named  in  the  condition 
thereof.    No  such  covenant  can  be  implied 


from  a  clause  charging  the  mortgagor's 
separate  estate  with  the  payment  of  said 
sum. 

Appeal  from  judgment  dismiss- 
ing complaint. 

Action  to  recover  9.  deficiency 
arising  on  a  statutory  foreclosure 
of  a  real  estate  mortgage  made  by 
defendant's  testatrix. 

The  complaint  alleged  that  the 
deficiency  on  said  mortgage  had 
been  duly  demanded  before  action 
was  commenced  and  prayed  for.  a 
money  judgment.  The  mortgaj?e 
stated  that  it  was  intended  as  se- 
curity for  $1,200,  money  loaned 
and  advanced  to  the  mortgagor 
for  the  benefit  and  on  the  credit  of 
her  separate  estate  and  property ; 
contained  a  clause  charging  the 
mortgagor's  separate  estate  wirh 
the  payment  of  said  sum  of  $1,200 
in  one  year,  with  interest,  and  also 
provided  that,  in  case  of  default, 
the  mortgagees,  their  executors, 
&c.,  might  sell  the  premises. 

The  Court  held  that  the  com- 
plaint did  not  state  facts  sufiicient 
to  constitute  a  cause  of  action  and 
dismissed  it. 

Chester  M,  Elliott^  for  applt. 

Howland  &  Wheeler,  for  respt. 

Held,  No  error.  No  express 
covenant  to  pay  the  sum  named 
in  the  condition  of  the  mortgage 
was  inserted  and  none  can  be  im- 
plied. 1  R.  S.,  738,  §  139  ;  2  Barb. 
Ch.,  559;  2  Lans.,  38;  3  N.Y.,  264; 
41  Id.,  201 ;  16  Hun,  87 ;  44  How., 
3r)8. 

The  argument  that  the  words  of 
the  mortgage  import  an  intent  on 
the  part  of  the  mortgagor  to  charge 
her  estate  generally  with  the  debt 
in  this  law  action  upon  the  terms 
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of  the  mortgage  does  not  aid  ap- 
pellant, as  none  of  the  words  of 
the  mortgage  contain  a  promise  or 
covenant  to  pay  the  sum  named  in 
the  mortgage.  Had  the  action 
been  to  recover  an  indebtedness 
created  or  existing  independent  of 
the  mortgage,  a  different  question 
would  have  been  presented,  and 
the  authority  of  Elder  v.  Rouse, 
15  Wend.,  218,  as  approved  in 
Culver  V.  Sisson,  8  N.  Y.,  266, 
would  apply.  We  have  not  the 
case  of  an  action  on  the  original 
debt  with  the  mortgage  used  as 
evidence  of  it,  or  as  evidence  that 
the  mortgagor,  being  a  married 
woman,  intended  to  charge  her 
separate  estate  with  the  payment 
of  such  debt ;  but  a  complaint  in 
which  the  plaintiff  puts  forth  tlie 
theory  that  testatrix  has  cove- 
nanted by  the  terms  of  the  mort- 
gage to  pay  the  debt,  or  that  a 
promise  should  be  implied,  and 
that  such  covenant  or.  promise  has 
been  expressly  charged  upon  the 
estate  of  the  deceased. 

AUo  held^  That  this  action, 
predicated  upon  the  terms  of  the 
mortgage,  cannot  be  shifted  into 
an  action  of  debt  or  to  recover 
upon  indebtedness  existing  inde- 
pendent of  the  terms  of  the  mort- 
gage.   84  N.  Y.,  296 ;  87  Id.,  134. 

Judgment  affirmed,  with  costs. 

Opinion  by  Hardin^  J.;  Smithy 
P.  J.J  and  Barker^  J.,  concur. 


TAXATION.    MANDAMUS. 

N.  Y.  Court  of  Appeals. 

la  re  Clemente,  respt.y  v.  Jack- 
son, Registrar,  appU. 
Vol.  17.— No.  18a. 


Decided  June  5,  1833. 

Chap.  863,  Laws  of  1882,  did  not  validate  the 
sales  for  the  taxes  therein  specified.  It 
validated  the  taxes  themselves  conditionaMy; 
but  did  not  validate  the  penalties,  by 
way  of  interest  and  expenses,  for  the  non- 
payment of  which,  as  well  as  the  original 
taxes,  the  property  was  sold. 

The  purchaser  at  such  a  sale  acquired  no  right 
or  title  to  the  property  by  virtue  of  such 
sale  or  the  leases  subsequently  executed  to 
him  thereon;  the  payments  made  by  him 
were  not  a  payment  of  the  taxes,  and  he  is 
not  a  necessary  party  to  a  proceeding  insti- 
tuted by  the  property  owner  to  compel  the 
Registrar  to  receive  the  amount  of  the 
taxes  and  interest  tendered  under  the  pro- 
visions of  the  Act  of  1882. 

The  respondent's  property  in 
the  city  of  Brooklyn  was  sold  for 
non-payment  of  taxes  for  the 
years  1868  and  1869,  which  this 
court  has  held  were  illegally  as- 
sessed and  void.  89  N.  Y.,  128. 
On  October  26,  1882,  he  tendered 
to  defendant,  the  Registrar  of  Ar- 
rears of  the  City  of  Brooklyn,  the 
amount  of  said  taxes,  with  inter- 
est at  the  rate  of  six  per  cent,  per 
annum  from  the  dates  of  the  origi- 
nal confirmation  thereof  by  the 
Board  of  Supervisors,  as  provided 
by  Chapter  363  of  the  Laws  of 
1882.  This  tender  was  refused, 
and  respondent  thereupon  applied 
for  a  peremptory  writ  of  manda- 
mus commanding  the  Registrar  to 
receive  the  amounts  tendered.  The 
application  was  granted. 

Alfred  E.  Mudge,  for  applt. 

Nicholson  P.  0>  Brien,  for  respt. 

Heldj  No  error;  that  the  pur 
chaser  acquired  no  right  or  title 
to  respondent's  property  by  virtue 
of  the  sales  or  leases  subsequently 
executed  to  him.  These  sales  were 
not     subsequently    validated     by 
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Chapter  363  of  the  Laws  of  1882 ;  I 
that  Act  validated  the  taxes,  but 
only  stbb  modo  ;  it  did  not  validate  ' 
the  penalties,  by  way   of  interest  j 
and  expenses,  which   would  have  \ 
been  a  lien  on  respondent's  prop-  i 
erty,  and  for  nonpayment  of  which,  | 
as  well  as  the  original  taxes,  the  ! 
property   was  sold.      These   void 
taxes  were  made   valid    only   on 
condition     that    property  owners 
might  discharge  them  by  paying 
the  reduced  amount  specified  in 
the  act.     Chapter  348  of  the  Laws 
of   1882  has  no  bearing   on   this 
case.      That  was  not    an   act    to 
validate  void  taxes  or  assessments, 
but  a  gratuitous  rebate  from  taxes 
and  assesments  supposed    to    be 
valid,  made  to  induce  prompt  pay- 
ment.    The  payments  made  by  the 
purchaser  of  respondent's  property 
were  not  a  payment  of  the  taxes, 
but  were  made  in  his  own  behalf 
to  acquire  an  interest  in  the  prop- 
erty. 

Also  held^  that  the  purchaser  at 
the  sales  was  not  a  necessary  party 
to  this  proceeding.  The  question 
whether  he  can  recover  back  the 
sums  paid  is  one  between  the  pur- 
chaser and  the  city,  and  does  not 
concern  the  respondent. 

Order  of  General  Term,  affirming 
order  of  Special  Term  granting  ap- 
plication, affirmed. 

Opinion  by  Rapallo,  J.  All 
concur. 


RIPARIAN     OWNERS.      EMI- 
NENT  DOMAIN. 

N.  Y.  Court  of  Appeals. 

Smith   et  al.,    applts.,    v.    The 
City  of  Rochester,  respt. 


Decided  June  5,  1883. 

The  State  has  no  right  to  grant  the  use  of  the 
waters  of  fresh  water  navigable  streams  and 
small  inland  lakes  for  purposes  not  consist- 
ent with  their  use  as  public  highways  to 
the  detriment  of  riparian  proprietors  with- 
out making  compensation. 

By  Chap.  754,  Laws  of  1873,  defendant  was 
authorized  to  use  the  waters  of  HemIo(^ 
Lake  for  the  purpose  of  supplying  the  city 
with  water.  HM,  that  an  action  to  re- 
strain defendant  from  diverting  the  sur- 
plus waters  of  the  lake  from  the  creek  which 
is  its  outlet  could  be  maintained  by  owners 
of  mills  on  said  creek. 

Plaintiffs  are  the  owners  of 
mills  on  the  banks  of  Honeoye 
creek,  by  the  waters  of  which  they 
operate  their  mills.  Said  creek  is 
a  fresh  water  non-navigable  stream, 
which  is  the  outlet  of  three  small 
lakes,  one  of  which.  Hemlock  lake, 
is  about  seven  miles  long  by  a  half 
a  mile  wide.  This  lake  may  be 
navigated  by  those  living  on  its 
shores  for  local  purposes.  Hem 
lock  lake  and  Honeoye  creek  and 
the  lands  adjoining  form  part  of 
lands  ceded  to  Massachusetts  by 
this  State  under  the  treaty  of  1786. 
Defendant  was  authorized  by 
Chapter  754  of  the  Laws  of  1873  to 
use  the  waters  of  Hemlock  lake 
and  Canadice  lakes  for  the  pur- 
pose of  supplying  the  city  with 
water.  Under  that  act  a  conduit 
was  built  which  dmws  4,000,000 
gallons  a  day  from  Hemlock  lake. 
This  action  was  brought  to  restrain 
defendant  from  diverting  the  sur- 
plus waters  of  Hemlock  lake  from 
Honeoye  creek.  The  evidence 
tended  to  show  that  their  premises 
were  injured  by  the  diversion  of 
the  water.  The  complaint  was 
dismissed. 

Theodore  Bacon^  for  applt. 
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Williavi  F.  Cogswell,  for  respt. 

Held^  Error;  that  even  if  Hem- 
lock was  a  part  of  the  navigable 
waters  of  this  State,  and  subject 
to  the  rules  governing  such  waters, 
and  the  State  by  the  act  of  1873 
conferred  on  defendant  all  the 
rights  remaining  in  the  State  after 
the  treaty,  defendant  incurred  the 
same  liability  to  those  injured  by 
the  use  of  the  waters  as  the  State 
would  have  incurred  for  a  like  use. 
The  diversion  by  defendant  of  the 
water  was  for  a  purpose  not  con- 
sistent with  its  use  as  a  public 
highway  or  the  common  right  of 
all  the  people  to  its  benefit.  The 
State  had  no  right  to  grant  such  a 
use,  to  the  detriment  of  the  ripa- 
rian proprietors,  without  making 
compensation,  and  the  act  of  1873 
does  not  attempt  to  do  this. 

People  V.  Canal  Appraisers,  33 
N.  Y.,  461,  distinguished  and  lim- 
ited. 

Gould  V.  H.  R.  RR.  Co.,  6  N. 
Y.,  522,  and  People  v.  Tibbetts, 
19  N.  Y.,  527,  distinguished. 

Riparian  owners  of  lands  on 
fresh  water  navigable  streams  and 
small  lakes  in  this  State  take  title 
to  the  thread  of  the  stream  and 
acquire  a  right  to  the  usufructuary 
enjoyment  of  its  undiminished  and 
undisturbed  flow  as  an  incident  to 
the  title,  except  the  Hudson  and 
Mohawk  rivers.  The  public,  how- 
ever, has  an  easement  for  the  pur- 
pose of  travel  in  such  streams  as 
on  a  public  highway,  which  ease- 
ment pertains  to  the  sovereignty  of 
the  Slate.  It  is  inalienable  and 
gives  to  the  State  the  right  to  use, 
regulate  and  control  these  waters 
for  the  purposes    of   navigation. 


The  State  has  no  right  to  convert 
the  waters  or  to  authorize  others 
to  convert  them,  except  for  pur- 
poses of  navigation.  Such  right 
can  only  be  acquired  under  and  by 
the  sovereign  right  of  eminent  do- 
main and  upon  making  just  com- 
pensation. This  doctrine  as  to 
the  rights  of  riparian  owners  does 
not  apply  to  the  great  fresh  water 
lakes  or  inland  seas  of  this  coun- 
try, or  to  streams  which  form  the 
boundaries  between  states. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  reversed  and  new  trial 
granted. 

Opinion  by  Ruger^  Ch,  J.  All 
concur. 


CONTRACT.     ASSIGNMENT. 

N.  Y.  Supreme  Court.     Gen- 
eral Term.    First  Dept. 
John  Murphy  etal.,  applts.^  v. 
The   Bowery  Nat.   Bank,  impld., 
respt. 
Decided  May  11,  1883. 

Where  moDeys  are  retained  upon  a  build- 
ing conti-act  for  the  protection  of  workmen 
and  material-men,  the  assignment  of  said 
moneys  due  at  the  completion  of  the  worl^ 
does  not  aflfect  the  rights  of  those  for  whom 
it  was  retained  as  a  safeguard. 

Appeal  from  a  judgment  render- 
ed at  the  Special  Term. 

Defendant  Mulholland  contract- 
ed with  the  city  to  build  a  sewer 
in  the  city  of  New  York.  The 
contract  provided  that  thirty  per 
cent,  of  the  moneys  to  be  received 
by  M.  should  be  retained  by  the 
city  for  the  protection  of  the  ma- 
terialmen and  workmen.  Upon 
this  ground  plaintiffs  agreed  to 
furnish  all  the  brick,  lime  and  ce- 
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ment  necessary  to  complete  the 
sewer,  which  they  accordingly  did. 
Defendant  M.  subsequently  made 
an  assignment  to  the  Bowery  Na- 
tional Bank  of  his  interest  in  all 
moneys  due  or  to  become  due  from 
the  city. 

Nelson  Smith,  for  applts. 

J.  R.  Marvin,  for  reept. 

Held^  That  the  assignee  of  the 
contractor  can  hold  no  more  favor- 
able position  than  the  contractor 
would  if  he  were  plaintiflf;  he  must 
take  it  subject  to  all  equities  ex- 
isting between  the  contractor  and 
the  parties  doing  the  work  or  fur- 
nishing materials  under  it,  or  for 
which  the  lienors  might  enforce 
their  claims  against  him.  58  How. 
Pr.,  207 ;  affirmed  27  Hun,  467. 

It  was  the  intention  of  the  con- 
tractor and  the  corporation  of  the 
city  of  New  York  that  those  who 
had  done  work  and  furnished  ma- 
terials in  and  about  the  perform- 
ance of  the  contract  should  be  pro- 
tected. 

The  provisions  of  the  contract, 
in  reference  to  and  in  reliance  upon 
which  the  plaintiffs  dealt  with  M., 
operated  as  an  equitable  assign- 
ment of  the  balance  due  for  work 
and  materials  when  the  contract 
was  performed.  77  N.  Y.,  45  ;  61 
id.,  251 ;  60  id.,  438. 

Judgment  reversed,  and  a  new 
trial  ordered. 

Opinion  by  Brady ^  J.;  Daniels^ 
/.,  concurs. 


NEGLIGENCE.    RAILROADS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

John  W.  Brooks,  respt.^  v.  The 


New  York    &    Greenwood   Lake 
RR.  Co.,  applt. 

Decided  May  11,  1883. 

In  an  action  for  damages  against  a  railroad 
company  for  injury  sustained  by  a  passenger 
on  account  of  the  company's  employee's 
negligence  in  leaving  a  drawbridge  open 
and  thereby  causing  a  train  to  be  wrecked 
to  the  injury  of  the  passengers,  the  fact  of 
the  bridge-keeper's  inability  to  read  and 
write  cannot  be  considered  by  the  jury  in 
augmeutation  of  damages,  as  it  does  not 
follow  from  this  inability  that  the  person 
so  employed  could  not  accurately  discharge 
all  the  duties  incident  to  his  employment. 

Appeal  from  jad^ment  recov- 
ered on  the  verdict  of  a  jury,  and 
from  order  denying  a  motion  for  a 
new  trial. 

Plaintiflf  was  a  passenger  on  one 
of  defendant's  trains.  A  draw- 
bridge having  been  negligently 
left  open,  thQ  train  was  precipi- 
tated through  the  open  draw 
into  the  river.  The  jury  rendered 
a  verdict  in  favor  of  plaintiflf  for 
$10,000.  In  charging  the  jury,  the 
Court  said,  "If  you  find  from  the 
evidence  that  the  conduct  of  the 
railroad  company,  in  the  employ- 
ment of  a  bridge-keeper  who  could 
neither  read  nor  write,  amounted  to 
such  a  reckless  indiflference  to  hu- 
man life  as  to  constitute  willful  and 
malicious  misconduct,  then  you 
may  be  justified  in  giving  ex- 
emplary damages."  Exception 
was  duly  taken  to  this  portion  of 
the  charge. 

Theo.  F.  Miller,  for  respt. 

Courtlandt  Barker,  for  applt. 

Held,  It  may  be  presumed  from 
the  verdict  that  the  jury  were 
actuated  by  the  conviction,  from 
the  circumstances  referred  to,  that 
this  degree  of  culpability  did  exist 
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on  the  part  of  defendant  without 
proof  of  culpable  negligence  or 
misconduct  on  the  part  of  the  cor- 
poration itself.  Damages  of  this 
nature  could  not  legally  enter  into 
the  verdict  of  the  jury,  47  N.  Y., 
282. 

It  did  not  follow  from  this 
inability  that  the  person  so  em- 
ployed could  not  accurately  dis- 
charge all  the  duties  incident  to 
his  employment.  Neither  did  it 
appear  that  the  accident  itself  was 
in  the  least  degree  attributable  to 
this  inability,  and  by  no  reason- 
able inference  to  be  deduced  from 
this  circumstance  can  it  logically 
be  said  that  this  culpability  ex- 
isted on  the  part  of  the  railroad 
company.  This  point  should  not 
have  been  permitted  to  enter  into 
the  consideration  of  the  jury. 

Judgment  and  order  reversed 
and  new  trial  granted,  costs  to 
abide  the  event. 

Opinion  by  Daniels,  •/!/  Davis, 
P.  /.•  concurs. 


EXTRA  ALLOWANCE. 

N.Y.  Supreme  Court.  General 
Term.  First  Dept. 

Virginia  B»  Matthews,  applt,,  v. 
Kenneth  M.  Murchison,  respt. 

Decided  May  11,  1883. 

Compensation  for  legal  services  should  not 
be  alone  based  and  computed  upon  the 
time  consumed  in  performing  the  same, 
but  also  on  the  magnitude  of  the  interests 
inyolved  and  the  amount  of  money  or 
property  at  stake. 

Appeal  from  order  of  Special 
Term,  confirming  the  report  of  ref- 
eree awarding  the  defendant  dam- 


ages, to  wit  :  counsel  fees  in  the 
matter  of  setting  aside  an  injunc- 
tion obtained  by  plaintiff. 

PlaintiflPhad  defendant  enjoined 
from  disposing  of  certain  securi- 
ties. Defendant  succeeded  in  hav- 
ing the  injunction  set  aside,  and 
also  secured  a  final  judgment  in 
his  favor,  upon  which  reference 
was  awarded  to  ascertain  the 
amount  of  damages  occasioned  by 
the  injunction.  The  value  of  the 
securities  involved  was  two  hun- 
dred thousand  dollars. 

The  referee  allowed  $2,500  to 
one  of  defendant's  attorneys 
and  $1,250  to  the  other,  with  $250 
for  services  upon  the  reference. 
Plaintiff  seemed  to  think  the  com- 
pensation should  be  measured  by 
th^  time  consumed  in  the  task. 

Wm,  D,  Hermen,  for  applt. 

Ed,  Patterson,  for  respt. 

Held,  That  it  would  be  errone- 
ous to  measure  the  compensation 
by  the  time  consumed,  because. 
First,  it  is  established  as  a  rule 
that  a  defendant  enjoined  should 
do  the  utmost  to  make  the  dam- 
ages as  small  as  possible.  66 
N.  Y.,  98;  60  N.  Y.,  252;  43 
N.  Y.,  232  ;  secondly,  the  contin- 
uous devotion  of  counsel  to  a  pur- 
i  pose  to  be  accomplished,  while  it 
may  concentrate  within  a  short 
time  the  professional  services  that 
might  otherwise  be  extended  over 
a  longer  period,  does  not  in  the 
least  diminish  the  value  of  the  re- 
sults achieved.  The  magnitude  of 
the  interests  in  controversy  must 
be  considered  in  estimating  the 
value  of  professional  services  ren- 
dered. The  greater  the  magnitude 
of    the    interests    involved,     the 


Digitized  by 


Google 


302 


NEW   YOKK  WEEKLY  DittEST. 


greater  the  sense  of  duty  and  re- 
sponsibility and,  necessarily,  the 
greater  the  amount  of  labor.  The 
report  of  the  referee  should  be 
affirmed,  because,  under  the  cir- 
cumstances, we  are  not  prepared 
to  say  that  the  allowances  were  ex- 
travagant. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Brady,  J,;  Daniels, 
J.,  concurs  ;  Davis,  P.  •/".,  concurs 
in  result,  except  as  to  costs  ;  hold- 
ing that  as  it  was  a  case  eminently 
proper  to  be  presented  for  the  con- 
sideration of  the  General  Term,  no 
costs  should  be  allowed  to  either 
party. 

PARTIES.     EXECUTORS.     AC- 
COUNTING. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

Thomas  O'Connor  et  al.,  respts. 
V.  James  Garrigan  et  al.,  appUs. 

Decided  March  20,  1883. 

Only  such  parties  as  have  present  interests  in 
the  real  estate  which  is  the  subject  of  an 
action  to  admeasure  dower  are  necessary 
parties  thereto. 

Prior  to  the  Code  of  Civil  Procedure,  contin- 
gent legatees  were  not  uecessary  parties  to  an 
accounting  before  the  Surrogate  by  an  ex- 
ecutor. 

Appeal  from  a  judgment  entered 
under  the  direction  of  the  court. 

Respondents  brought  this  action 
to  settle  their  accounts  as  execu- 
tors and  trustees  for  their  proceed- 
ings since  1875,  in  which  year  an 
accounting  and  settlement  was  had 
before  the  Surrogate  of  the  county 
of  New  York. 

Upon  the  trial  the  referee  ex- 


cluded evidence  tending  to  show 
that  in  1873  or  1874  there  was  an 
award  to  the  executors  of  ^96,800, 
and  that  they  had  charged  them- 
selves on  their  former  accounting 
with  only  $64,000  received  from 
said  award. 

Upon  the  trial  it  appeared  that 
the  widow  of  the  testator  had, 
prior  to  the  former  accounting, 
brought  an  action  to  define  and 
declare  her  rights  as  dowress  in 
certain  real  estate  of  the  testator, 
in  which  action  a  decree  was  en- 
tered adjudging  her  to  be  entitled 
to  certain  moneys  which  the  exec- 
utors paid  to  her. 

The  appellant,  James  Garrigan, 
was  a  party  to  that  action,  but  the 
appellants,  his  children,  were  not 
made  parties. 

Subsequently  the  accounting  in 
1875,  above  referred  to,  was  had, 
to  which  the  children  of  James 
Garrigan  were  not  cited,  and  a  de- 
cree was  entered  allowing  the  said 
payment  which  had  been  made  to 
the  widow. 

Subsequently  James  Garrigan 
brought  an  action  to  obtain  a  judg- 
ment declaring  void  and  setting 
aside  the  judgment  obtained  by 
the  widow  in  her  action  for  dower. 
To  the  action  last  brought  James 
Ganigan  made  his  children  parties 
defendant,  and  a  guardian  ad 
litem  was  appointed  for  them. 
This  action  resulted  in  a  judgment 
against  the  plaintiff. 

M.  Fillmore  Brown^  for  applts. 

Charles  E,  Miller,  for  respts. 

Held,  That  the  evidence  offered 
was  properly  excluded  by  the  ref- 
eree; that  the  children  of  James 
GaiTigan,  being  contingent  legatees 
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only,  were  not,  under  the  statutes 
in  force  when  the  accounting  was 
had,  entitled  to  be  cited  thereto. 

Held  also,  That  said  children  of 
Jaraes  Garrigan  were  not  necessary 
parties  to  the  action  for  admeas- 
urement of  dower  for  the  reason 
that  they  had  no  present  interest 
in  the  real  estate;  and 

Farther  held,  That  the  judgment 
obtained  against  James  Garrigan 
in  the  action  to  which  he  made  his 
children  parties  was  conclusive 
against  them  and  precluded  them 
from  bringing  the  same  points  in 
controversy  in  this  action. 

Judgment  affirmed. 

Opinion  by  Daniels,  J.;  Ma- 
comber,  J.^  concurs. 


GUARANTY.    MORTGAGE. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Emmeline  F.  Tooker,  respt.^  v, 
Joseph  S.  Winston,  applL 

Decided  May  11,  1883. 

A  person  who  guarantees  the  payment  of  a 
bond  and  mortgage  at  maturity  becomes 
charged  with  such  payment  immediately 
npon  default  of  the  mortgagor,  and  an  ac- 
tion can  be  maintained  against  him  without 
first  resorting  to  the  foreclosure  of  the  mort- 
gage or  to  a  suit  upon  the  bond,  and,  if  the 
mortgage  is  foreclosed  before  resorting  to 
the  guarantor,  he  cannot  be  charged  with 
the  costs  of  the  foreclosure  or  the  sheriff's 
fees  on  the  sale,  unless  the  mortgage  was 
foreclosed  at  his  request  and  for  his 
benefit. 

The  release  by  the  owner  of  a  mortgage,  the 
payment  of  which  is  guaranteed,  of  a  small 
portion  of  the  land  covered  by  the  mort- 
gage, without  the  knowledge  or  consent  of 
the  guarantor,  when  the  fair  value  of  the 
land  so  released  is  received  for  it  and  is  ap- 
plied upon  the  mortgage,  does  not  relieve 


the  guarantor  of  his  liability,  in  the  absence 
of  proof  that  the  value  of  the  residue  was 
diminished  by  the  release  of  the  parcel. 

Appeal  from  judgment  entered 
npon  verdict  directed  by  the 
court. 

Defendant  assigned  to  plaintiff 
a  bond  and  mortgage  held  and 
owned  by  him  covering  a  tract  of 
land  of  twenty-one  acres,  and  in 
the  instrument  of  assignment  he 
guaranteed  the  payment  of  the 
mortgage  debt.  Subsequently 
plaintiff,  without  the  knowledge 
or  consent  of  defendant,  released 
iVir  of  an  acre  of  the  mortgaged 
property  for  a  sum  which  it  was 
conceded  was  its  fair  value,  and 
which  was  applied  upon  the  mort- 
gage. Thereafter  the  property  was 
sold  under  a  decree  of  foreclosure 
and  bought  in  by  plaintiff  for  about 
half  the  amount  of  the  mortgage 
debt,  and  she  thereupon  commenc- 
ed an  action  against  defendant  on 
his  guarantee  to  recover  the  differ- 
ence between  the  price  which  she 
paid  for  the  land  and  the  amount 
of  the  mortgage,  together  with  the 
costs  of  the  foreclosure  suit  and 
the  sheriff's  fees  on  the  sale. 

On  the  trial  defendant  requested 
the  court  to  direct  a  verdict  in  his 
favor,  on  the  ground  that  he  was 
relieved  from  liability  by  reason  of 
plaintiff's  having  released  a  por- 
tion of  the  premises  without  his 
consent.  The  court  refused  and 
defendant  excepted.  He  then  re- 
quested the  court  to  instruct  the 
jury  that  plaintiff  could  not  reco- 
ver the  costs  of  the  foreclosure  and 
the  sheriff's  fees.  The  court  refus- 
ed this  request  and  defendant  ex- 
cepted.    The  court  then  directed  a 
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verdict   for  the  whole  amount  de- 
manded with  interest. 
W.  J,  Butler,  for  applt. 

I^.  Byrne,  for  respt. 

Held,  That  defendant,  by  force 
of  his  guaranty,  became  charged 
with  the  payment  of  the  mortgage 
debt  immediately  upon  default  of 
rhe  mortgagors,  and  plaintiff  could 
then  have  maintained  her  action 
.igainst  him  without  first  resorting 
to  the  foreclosure  of  the  mortgage 
or  to  a  suit  upon  the  bond,  and  his 
liability  could  not  be  extended  be- 
yond the  amount  due  and  unpaid 
on  the  bond  and  mortgage  by  any 
subsequent  proceedings  to  enforce 
the  same,  unless  taken  at  his  re- 
quest and  for  his  benefit,  and, 
since  that  was  not  the  case  with 
the  foreclosure  suit  in  question, 
the  costs  of  that  foreclosure  and 
the  sheriff's  fees  were  not  proper 
charges  against  him. 

That  the  release  of  the  -^^  of  an 
acre  did  not  operate  to  discharge 
the  liability  of  defendant,  since 
the  sum  paid  for  it  was  its  full 
value,  and  it  was  applied  upon  the 
mortgage,  and,  therefore,  defend- 
ant had  the  full  value  of  it  as  a  pay- 
ment, and  was  in  nowise  injured, 
in  the  absence  of  any  proof  that 
the  residue  was  diminished  in 
value  by  the  release  of  that  parcel. 

Judgment  reversed  and  new  trial 
granted,  unless  plaintiff  stipulate 
to  reduce  the  judgment  by  deduct- 
ing the  costs  of  the  foreclosure 
suit  and  the  sheriff's  fees,  and  take 
judgment  for  the  residue. 

Opinion  by  Davis,  P.  /./  Dan- 
iels, J;  concurs  ;  Brady^  J.,  dis- 
sents. 


!  SALE. 

N.  Y.  SuPRKME  Court.  General 
Term.     First  Dept. 

Henry    E.    Sprague,    respt.,   v. 
Edwin  Butterworth  et  al.,  applts. 

Decided  May  11,  1883. 

Where  there  is  no  warranty  or  contract  con- 
cerning the  quality  or  description  of  the 
property  sold  and  the  purchaser  is  afforded 
an  opportunity  for  its  examination  and  ac- 
cepts it  after  making  such  an  examination, 
or  after  he  has  elected  not  to  avail  himself 
of  the  privilege,  he  cannot  complain  that 
he  was  deceived  in  his  expectations  concern- 
ing it,  or  be  allowed  damages  on  account  of 
its  inferior  quality. 

Appeal  from  judgment  recovered 
on  the  verdict  of  a  jury,  and  from 
i  order  denying  motion  on  the  min- 
utes for  a  new  trial. 
i      The  recovery  was  for  the  price 
,  of  Malta  colored   rags,    sold  and 
'  delivered  by  plaintiff  to  defendant. 
The  rags  were  not  put  up  by  plain- 
i  tiff,  but  were  received  from  a  ship 
I  presumably    from    Malta.      They 
!  proved  to  contain  useless  material 
concealed  in    the    centre    of    the 
j  bales.     No    false    representations 
I  were    made  by  plaintiff,  and   de 
!  fendant  examined  the  bales  to  his 
I  own  satisfaction  and  purchased  the 
]  same    after  examination.     It  was 
within  his  power  to  open  the  bales 
if  he  saw  fit  to  do  so.  but  this  he 
neglected  to  do.     Defendant  testi- 
fied that  he  might  have  examined 
the  bales  further,  but  did  not  think 
it  necessary. 
James  M.  Smithy  for  respt. 
Luther  R.  Marsh,  for  applts. 
Held,  That  where   there    is  no 
warranty  or    contract    concerning 
the  quality  or  description  of  the 
property  sold,  and  the  purchaser 
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is  afforded  an  opportunity  for  its 
examination  and  accepts  after 
iDaking  snch  an  examination,  or 
after  he  has  elected  not  to  avail 
himself  of  the  privilege,  he  cannot 
complain  that  he  was  deceived  in 
his  expectations  concerning  it  or 
be  allowed  damages  on  account  of 
its  inferior  quality.  46  N.  Y., 
205;  64  Id.,  411. 

There  appears  to  be  no  evidence 
of  warranty  on  the  part  of  plain- 
tiff that  the  rags  were  *'  Malta  col- 
ored," or  that  they  were  in  any 
respect  different  from  what  they 
really  were. 

Judgment  and  order  affirmed. 

Opinion  by  Daniels^  /./  Davis^ 
P.  /.,  concurs. 


PLEADING.     PRACTICE. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

John  E.Waller,  respt.^  v.  Lewis 
Lyon,  applt 

Decided  May  11,  1883. 

Where  a  plaintiff  embodies  in  one  complaint 
two  similar  causes  of  action  which  may 
tend  to  confuse  the  jury,  he  should  be  re- 
quired to  elect  b^ore  trial  as  to  which  cause 
he  shall  stand  upon. 

Appeal  from  judgment  entered 
upon  verdict  and  from  order  de- 
nying motion  for  new  trial. 

Plaintiff  had  combined  in  his 
complaint  two  causes  of  action, 
one  for  malicious  prosecution,  the 
other  for  false  imprisonment. 
When  nearly  all  the  evidence  had 
been  put  in,  plaintiff  was  requested 
to  elect  which  cause  of  action  he 
should  base  his  case  upon.  Al- 
though having  made  out  a  case  of 

Vol.  17— No.  18b. 


malicious  prosecution,  he  chose 
false  imprisonment  as  the  cause 
upon  which  he  rested  his  case. 
The  jury  returned  a  verdict  against 
defendant  for  $2,000,  from  which 
judgment  this  appeal  has  been 
taken. 

/.  0.  Mott,  for  respt. 

H.  Morrison^  for  applt. 

Held^  That  the  case  ought  to  go 
back  for  a  new  trial,  and  that  upon 
such  new  trial,  if  plaintiff  elects  to 
proceed  for  false  imprisonment, 
he  should  before  the  trial  be  re- 
quired so  to  amend  his  complaint 
as  to  eliminate  the  cause  for  ma- 
licious prosecntion,orif  he  chooses 
to  proceed  for  malicious  prosecu- 
tion the  case  should  be  tried  pure, 
ly  as  such  an  action,  and  not  as 
one  for  false  imprisonment  alone. 

Judgment  reversed  and  new 
trial  granted;  costs  to  abide  event. 

Opinion  by  Davis ^  P.J.:  Dan- 
iels^ Ji,  concurs. 


!  DEPOSITIONS.       AFFIDAVIT. 

\  N.  Y.  Supreme  Court.  General 
j  Term.     First  Dept. 

John  Van  Roy,  respL,  v.  Clara 
j  Morris  Harriott,  applt. 

Decided  May  Ih  1883. 

A  statement  in  an  affidavit  on  which  an  order 
is  made  for  the  examination  before  trial  of 
a  party  who  has  appeared  in  the  action, 
that  "  A.  B.,  of  291  Broadway,  New  York 
City,  is  his  attorney,"  does  not  comply  with 
sub.  I  of  §  872  of  the  Code  of  Civil  Pro- 
cedure requiring  the  residence  or  office  ad- 
dress of  the  attorney  to  be  stated,  and,  con- 
sequently, no  right  to  examine  the  party  is 
made  out. 

Appeal  from  an  order  denying  a 
motion  to  vacate  an  order  requir- 
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ing  defendant  to  appear  and  be 
examined  as  a  witness  before  trial. 

The  affidavits  upon  which  the 
order  was  'made  showed  that  de- 
fendant had  appeared,  and  an  issue 
of  fact  had  been  joined,  but  the 
statement  of  the  address  of  the 
defendant's  attorney  was  ''that 
J.  Albert  Englehardt,  of  291 
Broadway,  New  York  City,  was 
her  attorney,"  and  it  was  claimed 
by  defendant  that  the  affidavit 
was  fatally  defective  in  that  re- 
spect. 

A.  J.  Dittenhoefer^  for  applt. 

0'  Byrne  &  Stewart^  for  respt. 

Held,  That  the  affidavit  did  not 
comply  with  what  has  been  posi- 
tively required  by  sub.  1  of  §  872 
of  the  Code  of  Civil  Procedure  to 
entitle  a  party  to  the  examination 
of  an  adverse  party  as  a  witness  be- 
fore trial.  That  the  legislature  have 
prescribed  precisely  what  shall 
be  done,  and  no  difficulty  what- 
ever can  stand  in  the  way  of  com- 
plying with  those  requirements. 
That  where  that  is  not  done  no 
right  to  examine  the  adverse  party 
in  this  manner  will  be  made  out. 
6  Abb.  N.  C,  70;  14  Hun,  79. 

Order  reversed. 

Opinion  by  Daniels,  J.;  Davis, 
P  J,,  concurs. 

[On  a  subsequent  re-argument  of 
this  case  the  Court  decided  that 
the  question  of  the  form  of  the 
affidavit  was  not  before  it  as  such, 
as  the  defect  was  not  specified  in 
the  papers  upon  which  the  motion 
was  heard  and  decided,  as  re- 
quired by  the  rules  of  practice, 
and,  on  the  merits,  it  affirmed  the 
order.] 


AGENTS.     CORPORATIONS. 

N.  Y.  Common  Pleas.  General 
Term. 

The  Third  Ave.  RR.  Co.,  applt, 
v.  Jacob  Ebling  et  al.,  respts. 

Decided  March  15,  1883. 

In  a  matter  of  private  concern  if  an  authority 
be  conferred  upon  more  than  one  agent,  it 
is  requisite  that  all  join  in  the  execution  of 
the  power. 

The  president  of  a  railroad  company  has  not 
power  to  cancel  a  lease  of  premises  not  used 
in  its  business,  unless  he  has  been  empow- 
ered so  to  do  either  specially  or  by  the  gen- 
eral course  of  business  of  the  corporation. 

Appeal  from  judgment  and  from 
order  denying  motion  for  new 
trial. 

Ebling  &  Kimmey  v^qt^  the  les- 
sees of  a  store  belonging  to  the 
Third  Avenue  Railroad  Company, 
and  on  September  25,  1870,  they 
addressed  a  letter  "to  the  presi- 
dent and  directors  of  the  Third 
Avenue  Railroad  Company,"  in 
which  they  asked  leave  to  change 
the  business  '*  by  opening  a  first- 
class  restaurant,"  and  also  asked 
that  their  lease  might  be  extended 
for  one  year  longer.  The  letter 
vii^as  laid  before  the  Board  of  Di- 
rectors, who  referred  the  applica- 
tion of  Ebling  &  Kimmey  to  a 
committee  of  three,  consisting  of 
Mr.  Lyons,  the  president,  Mr. 
Lane  and  Mr.  Larabe,  with  **power 
to  take  such  action  as  they  might 
deem  for  the  best  interests  of  the 
company."  Of  that  committee 
Mr.  Lyons,  the  president,  is  the 
only  one  who  appears  to  have 
taken  any  part  in  the  transaction 
out  of  which  the  controversy  in  this 
case  arose. 

In  this  action  against  Ebling  & 
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Kimmey  to  recover  rent  due  under 
the  lease,  the  jury  found  that  Mr. 
Lyons  accepted  a  surrender  of  the 
lease.  The  surrender  was  by  ope- 
ration of  law,  Wim  press  &  McGee 
having  been,  by  agreement  between 
Ebling  and  Lyons,  substituted  as 
lessees  in  place  of  Ebling  &  Kim- 
mey. 

It  appears  that  the  lease  was 
assigned  by  defendants  to  Wim- 
press  &  McGee. 

A  request  to  direct  a  verdict  for 
plaintiff  was  denied,  to  which  and 
to  various  other  rulings  on  the  ad- 
mission of  evidence  exceptions 
were  taken  by  plaintiff. 

Lauterhach  &  Spingarn,  for 
applt. 

HaU  &  Blandp,  for  respts. 

Beld,  That  as  Mr.  Lyons   was 
only  one  of    three  to   whom   the 
matter  was  confided,  he  could  not 
act  alone,  and  it  cannot  be  said 
that  whatever  he  did  in  reference 
to  the  application  was  done  in  pur- 
suance of  a  special  authority  con- 
ferred by  the  directors.     The  rule 
is  that,  in  a  matter  of  mere  private 
concern,  if  an  authority   be  con- 
ferred on  more  than  one  agent,  it 
is  requisite  that  all  join  in  the  ex- 
ecution of  the  power,  and  they  are 
jointly  responsible  for  each  other. 
2  Kent's  Com.,  m.  p.  633.  Further- 
more, he  and  the  other  committee- 
men, Lane  and  Lam  be,  if  they  had 
all  acted,  were  merely  authorized 
to  exercise  their  discretion  respect- 
ing Ebling  4fe  Kimmey' s  applica- 
tion, which  was  simply  for  a  mod- 
ification and  an  extension,  and  not 

for  a  surrender  and   cancellation 

of  the  lease. 
There  is  no   presumption   that 


the  president  may  do  any  act  that 
is  not  strictly  in  the  course  of  the 
ordinary  business  of  the  company. 
It  will  not  be  presumed  that  he 
has  power  to  sell  property  that  is 
not  kept  for  the  purpose  of  sale  in 
the  regular  course  of  business,  5 
N.  Y.,  320,  335,  or  that  he  can  do 
any  act  that  must  be  done  under 
the  corporate  seal.  Nor  will  it  be 
presumed  that  he  can  voluntarily, 
and  without  consideration,  release 
the  claim  of  the  corporation 
against  one  of  its  debtors.  1  Sand., 
158. 

It  must  be  considered  as  settled 
that  though  an  agent  may  make  a 
contract,  he  cannot  afterwards 
cancel  it.  64  Barb.,  431 ;  72  N.  Y., 
385. 

An  agent  employed  to  rent 
premises  and  to  collect  rents  has 
no  power  to  consent  to  the  substi- 
tution of  a  new  tenant.  64  Barb., 
431.  If,  therefore,  Mr.  Lyon,  act- 
ing as  president,  had  only  the 
powers  of  an  ordinary  agent,  as  he 
had  no  right  to  cancel  the  original 
lease,  the  defendants  remain  liable 
for  the  rent.  The  management  of 
real  estate  not  used  in  its  business 
is  not  within  the  ordinary  business 
of  the  corporation.  A  sale,  a  lease, 
or  a  mortgage  of  its  real  estate  is 
not  the  regular  business  of  a  cor- 
poration formed  for  the  operation 
of  a  railroad  ;  and  it  is  only  the 
ordinary  business  of  a  company 
that  the  president  is  empowered  to 
transact  without  special  authority. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  Van  Hoesen^  J. ; 
J.  F.  Daly  and  Van  Brunt,  JJ.^ 
concur. 
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DEPOSIT.     PLEADING.         | 

N.  Y.  Common  Plkas.     General  | 

Term.  i 

j 

Bridget  Mulcahey,  respt.^  v. 
Francis  C.  Devlin  et  al.,  applts. 

Decided  May  18,  1883. 

Where  the  complaint  alleged  "  that  plaintiff 
was  the  owner  and  possessor  of  the  sum  of 
$500  on  deposit  with  the  Church  of  Al- 
phonse,  and  defendant,  without  the  knowl- 
edge and  consent  of  plaintiff,  did  take  and 
withdraw  the  said  funds  belonging  to  plain- 
tiff from  the  said  institution,  *  *  and 
did  appropriate  the  same  to  their  own  use, 
and  plaintiff  did  duly  demand  the  return  of 
said  moneys,  etc."  Held,  That  the  com- 
plaint was  not  demurrable  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ;  that  the  money 
taken  was  not  to  be  deemed  the  property  of 
the  depositee,  but  of  tlie  plaiptiff. 

Appeal  by  defendant  Devlin 
from  judgment  of  General  Term 
of  Marine  Court,  affirming  judg- 
ment overruling  demurrer  to  com- 
plaint. 

The  complaint  alleges,  ''  that 
about  the  month  of  October,  1877, 
this  plaintiff  was  the  owner  and 
possessor  of  the  sum  of  five  hun- 
dred dollars  on  deposit  at  the 
Church  of  Alphonse,  in  the  city  of 
New  York,  and  that  the  said 
moneys  did  continue  on  deposit 
with  the  aforesaid  institution  un- 
til about  September,  1882;  that 
about  the  last  mentioned  date  the 
above  named  defendants,  without 
the  knowledge  and  consent  of  this 
plaintiff,  did  take  and  withdraw 
the  said  funds  belonging  to  this 
plaintiff,  from  the  said  institution, 
where  the  same  were  on  deposit, 
and  did  appropriate  the  same  to 
their  own  use,  and  plaintiff  did 
duly   demand  the  return  of  said 


moneys  from  the  defendants,  which 
they  have  neglected  and  refosed 
to  do."  Defendant  demurs  on  the 
ground  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  claiming 
that  defendants  are  not  liable  for 
drawing  the  moneys  deposited  by 
plaintiff,  because  such  moneys 
were  not  her  property,  but  became, 
by  the  deposit,  the  property  of  the 
depositee,  who  became  indebted 
to  her  therefor,  and  whatever 
moneys  defendants  drew  from  the 
depositee  was  the  money  of  the 
latter  and  not  of  plaintiff. 

Jacob  Gross,  for  applt. 

Ahram  Kling,  for  respts. 

Held,  That  the  demurrer  cannot 
be  sustained.  It  does  not  appear 
on  the  pleadings  that  the  moneys 
deposited  by  plaintiff,  at  the 
Church  of  Alphonse,  were  the 
property  of  the  depositee,  or  that 
the  relation  of  debtor  and  creditor 
existed  between  the  latter  and 
plaintiff,  or  that  defendants  claim- 
ed said  moneys  or  debt,  or  that 
the  same  was  paid  to  them  upon 
such  claim. 

It  is  admitted  that  plaintiff  own- 
ed and  was  possessed  of  the 
moneys  on  deposit  at  said  church, 
and  that  defendants  took  and 
withdrew  said  funds  belonging  to 
plaintiff,  without  her  knowledge 
and  consent,  and  appropriated  the 
same  to  their  own  use. 

Judgment  affirmed  with  costs, 
\^ith  leave  to  apply  to  the  Marine 
Court  to  plead  over. 

Opinion  by  J.  F.  Daly^  J. ; 
Van  Brunt  and  Van  Hoesen^  JJ., 
concur. 
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PROMISSORY  NOTE.     SE- 
CURITY. 

N.Y.  Common  Pleas.     General 
Term. 

Felix  Hertzfield  et  al.,  respts,, 
V.  Joachim  Aaron,  applt. 

Decided  May  18,  1888. 

Where  a  third  person  gives  his  promissory 
note  to  a  firm  of  brokers  who  have  pur- 
chased and  are  carrying  for  their  principal 
stocks,  to  secure  said  brokers  against 
loss  thereon,  and,  as  a  part  of  tlie 
same  transaction,  the  principal  gives  to 
said  brokers  an  order,  good  until  re- 
voked, lo  sell  said  stocks  Only  when  they 
reach  a  certain  figure,  said  brokers  may  re- 
cover upon  said  note  at  its  maturity  and 
hold  the  proceeds  to  secure  them  against 
loss  until  said  stocks  reach  the  figures 
named  in  eaid  order — this  without  regard 
to  the  question  whether  they  have  suffered 
loss  at  the  time  of  bringing  the  action. 

Appeal  from  judgment  of  Gene- 
ral Term  of  Marine  Court,  affirm- 
ing judgment  for  plaintiff,  and 
from  order  denying  motion  for 
new  trial. 

Action  upon  promissory  note. 
Plaintiffs  purchased  and  were  car- 
rying for  defendant's  brother  cer- 
tain stocks,  and  made  a  call  for 
margin,  stating  they  would  sell 
upon  a  certain  date  if  it  were  not 
supplied.  Thereupon  defendant's 
said  brother  made  his  note  to  his 
own  order,  indorsed  by  defendant, 
and  delivered  the  same  to  plain 
tiffs  to  secure  them  against  loss, 
and  gave  plaintififs  a  written  order, 
good  until  revoked,  to  sell  said 
stocks  when  they  should  reach  a 
certain  figure,  for  which  plaintififs 
agreed  to  carry  said  stocks.  The 
answer  admitted  that  the  note 
was  indorsed  by  defendant  for  the 


purpose  for  which  it  was  used. 
At  the  maturity  of  said  note  it 
was  protested,  and  defendant's  said 
brother  made  a  payment  on  ac- 
count, and  this  action  was  brought 
to  recover  the  balance  thereof.  It 
appeared  that  said  stocks  had  not 
reached  the  figure  named  in  the 
order  given  by  defendant's  said 
brother,  and  were  carried  by  plain- 
tiffs at  the  time  of  the  trial.  A 
verdict  was  directed  for  plaintiffs, 
to  which  defendant  excepted.  De- 
fendant contended  that  he  could 
only  be  held  liable  as  an  accom- 
modation indorser,  and  plaintiffs, 
not  having  closed  out  and  made 
certain  their  loss,  could  recover 
nothing. 

S,  O,  Adams,  for  applt. 

Lauterbach  <fi  Spingarn,  for 
respts. 

Held,  That  plaintiffs  had  a  right 
to  hold  the  note  for  their  security 
until  such  prices  could  be  obtained 
for  the  stocks  as  were  fixed  in 
the  written  order  of  defendant's 
brother,  and  that,  as  the  note  fell 
due  before  that  time,  they  were 
entitled  to  collect  it  and  hold  the 
proceeds,  as  they  held  the  note; 
that  it  made  no  difference  what  was 
the  actual  difference ,  in  value  of 
the  stocks  when  the  note  was 
given  and  their  value  when  it  fell 
due,  as  no  question  of  actual  loss  is 
involved  in  the  right  to  recover  on 
this  note. 

Judgment  affirmed,  with  costs. 

Opinion  by  /.  F,  Daly,  J, :  Van 
Brunt  2ind  Van  Hoesen,  JJ.y  con- 
cur. 


Digitized  by 


Google 


810 


NEW  YORK  WEEKLY  DIGEST. 


AMENDMENT.     WAIVER. 

N.  Y.  Superior  Court.    General 
Term. 

Margaret  N.  Diiyckinck,  respt,, 
V.  The  N.  Y.  Elevated  RR  Co.  et 
al.,  applts. 

Decided  May  16,  1883. 

An  amended  answer  served  within  tlie  time 
for  an  amendment  as  of  course  will  not  be 
stricken  out  on  the  sole  ground  that  de- 
fendant had  theretofore  noticed  the  cause 
for  trial. 

Appeal  by  defendants  from  or- 
der striking  out  an  amended  an- 
swer. 

The  amended  answer  was  served 
within  the  twenty  days  named  in 
the  Code  as  the  period  within  which 
an  amended  pleading  may  be 
served  as  of  course.  Before  it 
was  served  both  parties  had  noticed 
the  issues  for  trial.  The  affidavit 
below  did  not  charge  that  the 
amendment  was  for  delay ,although 
it  made  charges  as  to  the  ulterior 
purpose  of  the  amendment.  The 
order  to  show  cause  did  not  state 
any  ground  of  motion.  The  affi- 
davit for  defendants  was  made  by 
one  of  their  attorneys,  and  aver- 
red that  the  answer  was  served  in 
good  faith,  and  not  for  the  pur- 
pose of  any  delay. 

The  respondent  contended  that 
the  notice  of  an  issue  for  trial  is  a 
waiver  of  the  right  to  thereafter 
amend  as  of  course. 

William  A.  Duer,  for  applts. 

Edward  Woodruffs  for  respts. 

Held^  That  the  order  should  be 
reversed.  Section  542,  Code  Civil 
Procedure,  states  when  and  why 
an    answer    otherwise      properly 


amended  as  of  course  may  be 
stricken  out.  The  plaintiff  has  no 
right  to  demand  that  the  answer 
be  stricken  out  unless  it  is  shown 
that  the  pleading  was  amended 
for  the  purpose  of  delay,  and  this 
is  a  matter  not  connected  with  con- 
siderations that  are  attached  to 
service  of  notice  of  trial.  It  is 
not  meant  that  such  an  answer,  if 
frivolous,  may  not  be  stricken  out. 

Order  reversed,  with  $10  costs 
to  abide  the  event. 

Opinion  per  curiam. 


ATTORNEY.    COSTS.    EXECU- 
TION. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Catherine  Lachenmeyer,  v.  Au- 
gust Lachenmeyer,  respL 

Decided  May  11,  1883. 

The  right  of  an  attorney  to  costs  awarded  in 
his  client's  favor  in  an  action  is  in  no  way 
dependent  upon  the  continuance  of  the  life 
of  his  client,  and  is  not  extinguished  by  the 
abatement  of  the  suit,  and,  in  case  of  the 
death  of  his  client  after  the  entry  of  a 
judgment  for  costs  in  his  favor,  the  attor- 
ney is  entitled,  under  §  779  of  the  Code  of 
Civ.  Pro.,  to  issue  an  execution  against  the 
personal  property  of  the  opposite  party  to 
collect  such  costs. 

Appeal  by  plaintiffs  attorney 
from  an  order  denying  motion 
for  leave  to  issue  execution  for  the 
collection  of  costs  and  disburse- 
ments. 

This  was  an  action  for  a  separa- 
tion between  husband  and  wife. 
Before  the  action  came  to  trial 
plaintiflF  died,  thus  putting  an  end 
to  the  action.  During  the  pendency 
of   the  action   defendant  made  a 
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motion  to  vacate  an  order  of  arrest 
granted  therein  This  motion  was 
denied,  and,  on  appeal,  the  order 
denying  it  was  affirmed  by  the 
General  Term,  and  a  further  ap- 
T)eal  to  the  Court  of  Appeals  was 
dismissed,  with  costs.  The  remit- 
titur, upon  the  decision  of  the 
Court  of  Appeals,  was  received  by 
plaintiffs  attorney  on  June  22d, 
1882,  which  was  the  day  before  the 
death  of  plaintiff,  and  it  was  after- 
ward filed  and  an  order  entered, 
making  the  judgment  of  the  Court 
of  Appeals  the  judgment  of  the 
Supreme  Court  as  of  the  22d  of 
June,  1882.  The  costs  were  sub- 
sequently adjusted  at  $117.75,  and 
plaintiffs  attorney  demanded  pay- 
ment of  that  amount,  which  was 
refused,  and  thereupon  he  moved 
for  leave  to  issue  an  execution  to 
collect  it. 

Albert  Day,  applt.  in  person. 

George  F.  LangbeiUy  for  respt. 

Held,  That  these  costs  and  dis- 
bursements were  in  fact  as  well  as 
in  law  the  property  of  plaintiffs  at- 
torney, 51  N.  Y.,  140,  and  his  right 
to  receive  them  was  in  no  manner 
dependent  upon  the  continuance 
of  the  life  of  plaintiflf. 

That  it  was  not  necessary  to 
continue  the  action  to  collect  these 
costs,  nor  was  the  right  of  the  at- 
torney to  require  their  payment 
extinguished  by  the  abatement  of 
the  suit. 

That,  under  §  779  of  the  Code  of 
Civ.  Pro.,  an  execution  stating 
the  facts  might  be  issued  against 
the  personal  property  of  defend- 
ant, and  the  costs  might  be  legally 
collected  under  it. 

Order  reversed,  with  costs. 


Opinion  by  Daniels,  J.;  Davis, 
P.  /.,  concurs.  Brady,  J,,  dis- 
sents, on  the  ground  that  the  right 
of  execution  went  to  plaintiffs 
personal  representatives,  and  that 
the  attorney's  power  to  act  had 
ceased. 


ADMINISTRATION. 
LECTOR. 


COL- 


N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

In  re  accounting  of  Samuel  A. 
Lewis. 

Decided  May  11,  1883. 

The  appointment  of  a  person  as  coUector  of 
an  estate  is  absolutely  superseded  and  end- 
ed by  the  issuing  of  letters  of  administra- 
tion, with  the  will  annexed,  to  another  per- 
son, and  it  is  not  necessary  that  the  special 
letters  of  administration  to  the  collector 
should  be,  in  terms,  revoked  by  the  decree 
under  which  the  letters  with  the  will  an- 
nexed were  issued. 

Appeal  by  Samuel  A.  Lewis 
from  a  decree  of  the  Surrogate  of 
the  County  of  New  York,  settling 
Ills  accounts  as  collector  of  the 
estate  of  Julia  M.  Stanton,  de- 
ceased, and  directing  payment  to 
be  made  of  a  balance  remaining  in 
his  hands. 

Appellant  was  appointed  col- 
lector of  the  estate  of  Julia  M. 
Stanton,  pending  a  contest  over 
her  will,  which  was  subsequently 
admitted  to  probate  and  an  order 
entered  directing  letters  of  admin- 
istration, with  the  will  annexed, 
to  be  issued  to  one  P.  Appellant 
was  required  to  account,  and  on 
such  accounting  a  decree  was  made 
by  the  Surrogate  requiring  him  to 
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pay  over  certaia  moneys  of  the 
estate  iu  his  possession  to  F.,froni 
which  decree  he  appealed,  on  the 
ground,  among  other  things,  that 
the  letters  issued  to  him  as  col- 
lector of  the  estate  had  not  been 
revoked  or  annulled  by  any  decree 
or  order  entered  in  the  proceeding, 
and  until  they  were  so  revoked  the 
Surrogate  had  no  authority  to 
direct  him  to  hand  over  the 
moneys  of  the  estate  in  his  hands 
to  the  administrator  with  the  will 
annexed. 

Harry  W.  Lewis^  for  applt. 

Miller^  Peckham  <fi  Dixon,  and 
Jackson  <fe  Marline,  for  respts. 

Held^  That  the  appointment  of 
the  appellant  as  collector  of  the 
estate  was  absolutely  superseded 
and  ended  by  the  issuing  of  letters 
of  administration,  with  the  will 
annexed,  to  F.  That  it  was  not 
necessary  that  the  special  letters 
of  administration  to  the  appellant 
should  be,  in  terms,  revoked  by 
the  decree  under  under  which  the 
letters,  with  the  will  annexed, 
were  issued,  for  the  latter  circum- 
stance, in  and  of  itself,  was  legally 
attended  with  that  effect.  That 
nothing  further  was  required  to 
terminate  appellant's  authority 
over  the  estate,  or  his  right  to  re- 
tain the  funds  which  he  had  re- 
ceived during  the  time  the  letters 
to  him  continued  to  be  in  force. 

Decree  affirmed  with  costs. 

Opinion  by  Daniels,  J.;  Davis^ 
P.  J,,  concurs. 


ASSIGNEE  IN  BANKRUPTCY. 
ACTION.     COSTS. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Deft. 

Harvey  S.  Bedell,  assignee  in 
;  bankruptcy,  applt,  v.  William  H. 
j  Barnes,  respL 

Decided  April,  1883. 

I  An  assignee  in  bankruptcy  sued,  in  his 
I  representative  cliaracter.  for  an  alleged 
wrongful  taking  of  personal  property 
from  his  possession  after  the  assignment; 
judgment  went  against  plain tilT,  personally, 
for  costs;  no  order  has  been  made  charging 
plaintiff,  personally,  with  costs,  under  sec- 
tion 8246  of  the  Code.  Held,  That  the  or- 
der denying  motion  to  vacate  or  modify  the 
judgment,  and  to  set  aside  an  execution  is- 
sued thereon,  is  right. 

Appeal  from  order  of  County 
Court,  denying  motion  to  vacate  or 
modify  a  judgment  against  plain- 
tiff, personally,  for  costs,  and  to 
set  aside  an  execution  issued  there- 
.  on  against  plaintiffs  individual 
property. 

No  order  has  been  made  in   the 
action  charging  plaintiff  person- 
ally  with   costs,   as  provided  by 
I  §  3246,  Code  Civil  Procedure ;  and 
I  on  that  ground  plaintiff  made  his 
I  motion,  and  now  contends   that  it 
was  improperly  denied.     The  res- 
i  pondent  answers  that,  as  plaintiffs 
j  sole  cause  of  action  set  out  in  the 
!  complaint    was     for     an     alleged 
wrongful  taking  of  personal  prop- 
erty from  his  possession,  after  he 
had  taken  possession  of  the  assign- 
ed property,  as  assignee,  he  could 
have  sued  in  his  own  right,  and  he 
unnecessarily  described  himself  in 
the  complaint  as  assignee. 
H.  8,  BedelU  applt.  in  person. 
8.  Cromwell,  for  respt. 
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Held^  That  none  of  the  classes 
of  persons  described  in  §  3246  can 
escape  the  penalty  of  costs  in  case 
of  failure  by  resorting  to  the  pre- 
text of  suing  in  their  representa- 
tive character  upon  a  cause  of  ac- 
tion accruing  to  them  in  their  own 
right.  Old  Code,  §  317  ;  2  R.  S., 
615,  §  17;  1  R.  L.,  343,  §  2 ;  9 
Wend.,  486;  ILans.,  303;  4  Cow., 
87;  5  Id.,  267;  9  Abb.  Pr.  (N.  S.), 
205;  15  Hun,  308. 

An  assignee  in  bankruptcy  is  a 
''trustee  of  an  express  trust" 
within  the  section.     52  N.  Y.,  587. 

The  action  was  unnecessarily 
prosecuted  by  plaintiff  in  his  re- 
presentative character.  Analagous 
cases:  5  Cow.,  267;  1  Den.,  626; 
2T.  R.,  126;  16  Mass.,  71;  1  Pet., 
686.      . 

Reade  v.  Waterhouse,  52  N.  Y., 
587,  discussed. 

Order  affirmted  without  costs,  as 
the  question  is  new. 

Opinion  by  Smith,  P.  J,;  Mac- 
omher,  /.,  concurred  ;  Hardin,  J,, 
dissented. 


SERVICE.     PUBLICATION. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Abraham  Piser,  respt.,  v.   Isaac 
S.  Lockwood,  applt. 

Decided  May  11,  1883. 

An  affidavit,  made  in  a  foreclosure  suit  bj 
the  plaintiff's  attorney  for  the  purpose  of 
procuring  an  order,  under  section  135  of 
the  Old  Code,  authonzing  the  service  of 
Uie  summons  by  publication  upon  the  heirs 
of  a  person  who  died  seized  of  the  property 
in  question,  on  the  ground  that  they  are 
unknown  owners,  which  states  that  depo-  i 
nent  has  made  diligent  search  and  inquiry  I 
Vol.  17. —No.  14. 


for  the  heirs  and  next  of  kin  of  said  de- 
ceased person,  but  has  been  unable  to  find 
any;  that  he  has  visited  the  former  neigh- 
bors of  said  deceased  person  and  made  dil- 
igent inquiries  of  them  as  to  his  heirs  at 
law  and  next  of  kin,  and  no  one  could  give 
any  information  on  the  subject,  is  insuffi- 
cient to  authorize  the  granting  of  such  an 
order,  inasmuch  as  it  fails  to  show  that  the 
said  heirs  were  unknown  to  the  plaintiff, 
and  that  their  residence  could  not  with 
reasonable  diligence  be  ascertained  by  AtV/i, 
and  inasmuch  as  it  also  fails  to  show  due 
diligence  on  the  part  of  the  attorney,  since 
it  does  not  state  from  whom  he  deceived  his 
information. 

Appeal  from  a  judgment  entered 
upon  decision  of  the  court  upon 
trial  without  a  jury. 

Plaintiff  and  defendant  entered 
into  a  contract  by  which  defend- 
ant, for  a  certain  consideration, 
agreed  to  sell  and  convey  to  plain- 
tiff, in  fee  simple,  free  of  all  in- 
cumbrances, a  lot  of  land  in  the 
city  of  New  York  by  a  proper 
deed,  containing  full  covenants, 
to  be  delivered  on  a  certain  day. 
On  the  day  on  which  the  deed  was 
to  be  delivered  plaintiff  refused  to 
accept  the  deed  tendered  by  de- 
fendant, on  the  ground  that  de 
fendant  was  not  the  owner  of  the 
said  lot  in  fee  simple,  and  could 
not  convey  the  fee  of  the  same. 
He,  therefore,  refused  to  complete 
the  purchase,  and  brought  this 
action  to  recover  his  damages  ac- 
cruing by  reason  of  defendant's 
inability  to  caray  out  his  contract. 

It  appeared  that  defendant  ac- 
quired the  lot  by  purchase  at  a 
mortgage  foreclosure  sale,  and 
that  the  heirs  of  one  R.,  who  died 
seized  of  the  property,  had  not 
been  made  parties  to  the  foreclos- 
ure suit,  except  as  unknown  own- 
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erg,  and  plaintiff  claimed  that  the 
aflSdavit  upon  which  the  order 
authorizing  the  service  of  the  sum- 
mons upon  them  by  publication, 
under  §  185,  subd.  5  of  the  Code  of 
Pro.  as  amended  in  1860,  as  such 
unknown  owners,  was  insufficient. 
The  affidavit  was  not  made  by  the 
plaintiff  in  the  foreclosure  suit, 
but  by  his  attorney,  and  did  not 
state  any  reason  why  it  was  not 
made  by  the  plaintiff.  The  affida- 
vit stated  that  R.  was  the  owner 
of  the  equity  of  redemption  at  the 
time  of  his  decease,  and  that  since 
the  decease  of  the  said  R.  depo- 
nent had  made  diligent  search  and 
inquiry  for  the  heirs  and  next  of 
kin  of  the  said  R.,  but  had  been 
unable  to  find  any  ;  that  he  had 
visited  the  former  neighbors  of  the 
said  R.  and  made  diligent  inquiry 
of  them  as  to  any  heirs  at  law  and 
next  of  kin  of  said  R.,  and  no  one 
could  give  any  information  on  the 
subject,  except  that  the  said  de- 
ceased once  had  a  sister,  but  depo- 
nent could  not  find  out  either  her 
name  or  residence. 

Henderson  &  Tompkins,  for 
applt. 

A.  Blake,  for  respt. 

Held,  That  the  affidavit  failed 
to  show,  as  required  by  the  section 
of  the  Code  of  Procedure,  supra, 
that  the  party  or  parties  having  an 
interest  in  the  premises  were  un- 
known to  the  plaintiff,  and  that 
their  residence  could  not,  with 
reasonable  diligence,  be  ascer- 
tained by  him. 

That  the  affidavit  should  have 
stated  reasons  why  the  diligence 
had  not  been  used  by  the  plaintiff. 

That  it  did  not  show  reasonable 


diligence  on  the  part  of  the  attor- 
ney, inasmuch  as  it  failed  to  state 
from  whom  he  received  the  infor- 
mation in  regard  to  the  heirs  of  R. 

That  the  right  of  the  heirs  of  R. 
to  redeem  the  property  had  not 
been  cut  off  by  the  foreclosure. 

Judgment  affirmed. 

Opinion  by  Dams,  P,J.;  Brady 
and  Daniels,  JJ,,  concur. 


PRACTICE.     FRAUD. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

William  H.  Millett,  respt.,  v. 
George  W.  Head  et  al.,  applts. 

Decided  April,  1883. 

There  being  no  reason  for  saying  the  verdict 
is  against  the  weight  of  evidence,  no  rele- 
vant testimony  having  been  excluded,  and 
there  being  no  evidence  of  fraud,  the  ver- 
dict should  be  sustained. 

Appeal  from  judgment  on  ver- 
dict at  Circuit,  and  from  order  de 
nying  motion  for  new  trial  on  the 
minutes. 

Action  for  services  rendered  and 
for  use  of  plaintiff's  horse. 

Defendants  employed  plaintiff 
as  a  traveling  salesman,  for 
one  year  from  November  4, 
1878,  he  to  furnish  a  horse  and 
they  to  pay  him  $1,000  a  year  and 
expenses.  He  continued  in  the 
employment  until  Dec.  18,  1878, 
when,  as  plaintiffs  evidence  tends 
to  show,  plaintiff,  at  defendants' 
suggestion  that  the  business  was 
not  then  paying,  consented  to  work 
at  the  rate  of  $600  a  year  from  that 
time  to  April  1,  and  after  that  he 
was  to  have  at  the  rate  of  $1,000  a 
year,  under  the  original  contract, 
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for  the  remainder  of  the  year,  but 
if  at  the  end  of  the  year  the  sales 
were  found  to  be  as  large  as  ex- 
pected, the  $1,000  for  the  whole 
year  should  be  made  up  to  him. 
That  in  February,  defendants 
threw  up  the  route  on  which  plain- 
tiff had  been  traveling,  and  plain- 
tiff awaited  their  further  orders, 
incurring,  meanwhile,  a  board  bill 
of  $20,  until  some  time  in  March, 
when  defendants  again  set  him  at 
work.  From  that  time  he  worked 
for  them  until  September  15,  1879, 
when  he  was  taken  sick  and  was 
unable  to  work  until  Nov.  1,  when 
he  informed  them  that  he  had  re- 
covered and  would  work  out  his 
lost  time,  but  they  declined  to  em- 
ploy him  further.  Defendants 
gave  evidence  tending  to  show 
that  on  December  18  the  original 
agreement  was  terminated,  and  a 
new  one  was  then  made  that  plain- 
tiff should  have  $50  a  month  from 
that  time  up  to  April  1^  and  that 
if  his  sales  improved  and  the  busi- 
ness was  such  at  that  time  that 
defendants  could  afford  to  give 
him  $1,000  again  they  would  do  so. 
The  jury  allowed  plaintiff  at  the 
rate  of  $600  a  year  to  April  1,  and 
$1,()00  after  that.  Plaintiff  testi- 
tied  that  while  he  was  sick  defend- 
ants used  his  horse  34  days,  and 
that  the  use  was  worth  a  dollar  a 
day. 
S.  J.  BarrowSy  for  applts. 
William  E,  Scripture,  for 
respt. 

Held^  That  there  is  no  reason  for 
saying  that  the  verdict  is  against 
the  weight  of  evidence.  Under 
the  finding  of  the  jury,  all  inquiry 
into  the  amount  of  plaintiff's  sales, 


or  of  business  done  by  defendants, 
was  irrelevant.  There  is  no  evi- 
dence to  support  a  claim  of  fraud. 
The  board  bill  is  properly  charge- 
able to  defendants.  The  jury  would 
have  been  justified  in  allowing  the 
entire  claim  for  the  use  of  the 
horse,  but  they  evidently  allowed 
but  a  small  part  of  it. 

Judgment  and  order  affirmed. 

Opinion  by  87nith^  P.J.  ;  Har- 
din and  Barker  JJ.y  concur. 


PRACTICE.       REARGUMENT. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Cuykendall,  recr.,  v.  Amos 
Douglass. 

Decided  June,  1883. 

A  reargument  at  General  Term  will  not  be 
allowed  where  the  moving  party  has  al- 
lowed his  time  to  appeal  to  the  Court  of 
Appeals  to  expire. 

Motion  for  reargument. 

Judgment  for  plaintiff  on  ver- 
dict was  ordered  at  the  April 
Term,  1880  ;  the  judgment  was  en 
tered  and  notice  given  to  defend- 
ant. His  time  to  appeal  to  the 
Court  of  Appeals  expired  April 
20,  1881,  but  no  appeal  was  taken 
and  the  judgment  was  paid. 

R,  C.  Steele^  for  motion. 

W.  F.  Cogswell^  opposed. 

Held^  That  the  motion  should 
be  denied.  The  statute  gave  de- 
fendant one  year  in  which  to  take 
an  appeal.  Code,  §  1325.  He  al- 
lowed that  time  to  expire.  He 
now  seeks,  after  the  great  lapse  of 
time,  to  accomplish  by  indirection 
what  he  might   have  attained  by 
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an  appeal.  His  laches  should  de- 
feat the  motion.  Rearguments 
are  allowed  only  in  extraordinary 
and  exceptional  cases.  2  Abb., 
N.  S.,  142;  4  Robt.,  190;  32  N. 
Y.,  702. 

Motion  denied. 

Opinion  by  Hardin,  ./.;  Smith, 
P.  J.J  concurs. 


EXTRA  ALLOWANCE. 

N.  Y.  Supreme  Court.    Genkhal 
Term.     FiRvSt   Dept. 

Henry  I)e  Stuckle,  applf,^  v. 
The  Tehuantei)ec  Railway  Co.  et 
al.,  respts. 

Decided  May  11,  1883. 

An  additional  allowance  cannot  be  granted 
upon  sustaining  or  overruling  a  demuiTer 
with  leave  to  anawer  over,  or  serve  an 
amended  complaint,  on  payment  of  costs, 
but  only,  if  at  all,  when  the  final  judgment 
is  pronounced  that  unconditionally  termi- 
nates the  action  and  fixes  the  right  of  the 
successful  party  to  tax  his  costs  absolutely 
under  the  Code. 

Appeal  from  order  of  Special 
Term,  granting  extra  allowance  on 
directing  judgment  for  defendants 
on  demurrer  to  complaint,  which 
judgment  provided  that  plaintiff 
might,  at  any  time  within  twenty 
days  after  service  of  a  copy  of  the 
order  sustaining  the  demurrer,  and 
upon  payment  of  costs,  serve  an 
amended  complaint,  and,  upon  his 
failure  to  do  so,  the  defendants 
might  enter  final  judgment  in  their 
favor. 

It  was  not  contended  that  the 
case  was  not  difficult  and  extraor- 
dinary, but  it  was  insisted  that 
the  granting  of  the  allowance  was 
premature. 


F,  R.  Coudert,  forapplt. 

Albert  Stickney,  for  respts. 

Held,  That  the  Code  contem- 
plates but  one  allowance  in  an  ac- 
tion, and  that  only  upon  final 
judgment.  None  can  be  granted 
upon  an  interlocutory  judgment 
sustaining  a  demurrer  with  leave 
to  amend.  An  additional  allow- 
ance, after  it  is  properly  granted, 
becomes  a  part  of  the  costs  of  the 
action  which  the  successful  party 
is  entitled  to  recover,  and  if  such 
allowance  be  granted  upon  sustain- 
ing or  overruling  a  demurrer  where 
leave  is  given  to  amend  on  pay- 
ment of  costs,  the  unsuccessful 
party  on  the  demurrer  may  be 
compelled  to  pay,  as  a  condition 
of  leave  to  answer,  an  additional 
allowance  in  a  case  where  final 
judgment  may  ultimately  be  ren- 
dered in  his  favor;  a  result  not 
contemplated  by  the  Code.  There 
cannot  be  two  extra  allowances 
granted  in  the  same  case  although 
the  case  may  have  been  tried  sev- 
eral times.  18  Hun,  212  ;  14  J.  & 
S.,  58,  63. 

Order  leversed,  without  preju- 
dice to  renewal  of  application 
whenever  defendants  bec^ime  enti- 
tled to  apply  for  final  judgment. 

Opinion  by  Davis,  P.  J;  Brady 
and  Daniels  J  J  J.,  concur. 


RAILROAD.  PASSENGER. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Elvira  Vick,  admrx.,  respL,  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
applt. 
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Decided  April,  1888. 

Where  a  railroad  company  secured  the  con- 
tiouance  of  the  services  of  skilled  workmen, 
which  it  could  not  have  retained  in  any 
other  way,  by  undertaking  to  carry  them  to 
and  from  their  work  without  payment  of 
the  usual  fares,  and  one  of  the  workmen, 
while  being  thus  carried,  was  killed  through 
the  negligence  of  the  railroad's  employes. 
Held,  That  deceased  was,  at  the  time  of  the 
accident,  a  passenger  carried  for  compensa- 
tion made  by  him. 

Where  the  company  issued  a  general  pass  for 
the  workmen,  as  above,  but  deceased  never 
saw  the  pass  or  knew  its  contents,  an  in- 
dorsement thereon,  limiting  the  company's 
liability,  is  inadmissible  as  against  the  rep- 
resentatives of  deceased. 

Appeal  from  judgment  on  ver- 
dict at  Circuit,  and  from  order  de- 
nying motion  for  new  trial  on  the 
minutes. 

Action  for  damages  for  death  of 
plaintiflTs  intestate,  her  husband, 
alleged  to  have  been  caused  by 
negligence  of  defendant's  em- 
ployes. Vick  had  been  foreman 
in  defendant's  tin  shop  at  Roch- 
ester. Defendant  removed  its 
shops  from  Rochester  to  Buffalo, 
and  Gould,  the  mnster-mechanic, 
testified  that  it  was  for  defendant's 
advantage  to  have  the  men,  who 
liad  worked  in  Rochester,  go  to 
work  in  Buffalo  ;  and  an  arrange- 
ment was  made  with  them  that 
they  should  be  taken  to  Buffalo 
on  Mondays  and  brought  home  on 
Saturdays  in  defendant's  cars.  A 
passenger  car,  called  a  shop  car, 
was  put  on  defendant's  train  for 
the  men's  use,  but  other  persons, 
who  paid  fare,  were  permitted  to 
ride  on  it.  The  men  were  not  re- 
quired to  pay  fare,  but  *'they  were 
docked  in  their  time  that  they 
were  on  the  train."  Vick  did  not 
go  with  the  other  men  at  first,  but 


afterwards  applied  for  his  former 
position,  which  was  given  him,  and 
he  was  told  he  would  be  passed 
with  the  others  in  the  shop  car. 
No  pass  was  given  to  Vick  or  the 
other  men,  but  a  monthly  pass 
was  issued  to  Gould  for  himself 
and  the  men,  and  the  conductors 
did  not  call  for  fare  from  those 
whom  Gould  pointed  out  as  his 
men.  The  pass  was  never  in  Vick's 
possession,  nor  does  it  appear  I  hat 
he  ever  saw  it  or  knew  its  contents. 
The  accident  was  caused  by  the 
collision  of  the  train  on  which  de- 
ceased was  riding  with  a  train  fol- 
lowing it,  in  charge  of  defendant's 
employes.  The  evidence  tended 
to  show  negligence  on  the  part  of 
the  employes  in  charge  of  the 
following  train.  The  trial  judge 
refused  to  nonsuit  plaintiff,  and 
directed  the  jury  to  answer  certain 
questions,  under  which  they  found 
that  (1)  Deceased  was  not,  at  the 
time  of  the  accident,  a  servant  of 
defendant ;  (2)  he  was  not  riding 
as  a  free  passenger  ;  (3)  he  was 
riding  as  a  passenger  for  compen- 
sation or  consideration,  direct  or 
indirect ;  and  the  jury  rendered  a 
verdict  for  plaintiff  for  $8,000. 
The  judge  received  the  pass  in  evi- 
dence, but  sustained  plaintiff's  ob- 
jection to  defendant's  reading  in 
evidence  the  following  indorsement 
upon  the  pass  :  **In  consideration 
of  receiving  this  ticket,  the  person 
who  uses  it  voluntarily  assumes 
all  risks  of  accidents,  and  express- 
ly agrees  that  the  company  shall 
not  be  liable  under  any  circum- 
stances, whether  by  negligence  of 
their  agents  or  otherwise,  for  any 
injury  to  his  person  ;    *    *   *  and 
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that,  as  for  him,  in  the  use  of  this 
ticket,  he  will  not  consider  the 
company  as  common  carriers,  or 
liable  to  him  as  sach." 

Edward  Harris,  forapplt. 

William  S,  Oliver,  for  respt. 

Held,  No  error.    The  testimony 
authorized   the  jury  to  lind   that, 
as  the  arrangement  secured  to  de 
fendant  a  continuance  of  the  ser- 
vices of  the  skilled  and  experienc- 
ed  workmen,  which  it   could  not 
have  retained  in  any  other  way, 
defendant,  in  consideration  there-  j 
of,  undertook  to  carry  them  from 
their  homes   to  their    work    and 
back  without  payment  of  the  usu-  | 
al  fare.      And  upon   that  finding  | 
the  jury  were  warranted  in    the  [ 
conclusion   that   deceased   at   the 
time  of  the  accident  was  being  car- 
ried as  a  passenger  for  compensa- 
tion made  by  him, 

Russell  V.  The  Hudson  R.  RR. 
Co.,  17  N.  Y.,  134;  Boldt  v.  The 
N.  Y.  C.  RR.  Co.,  18  id.,  432; 
Ross  V.  N.  Y.  C.  &  H.  R.  RR.  Co., 
6  Hun,  488;  affirmed  74  N.  Y., 
617  ;  10  Cush.,  228  ;  14  Gray,  466, 
distinguished. 

The  contract  could  not  be 
changed  without  consent  of  the 
intestate.  The  offer  to  read  the 
indorsement  on  the  pass  was  an  at- 
tempt to  inject  into  the  contract  a 
stipulation  that  formed  no  part 
of  it. 

Judgment  and  order  affirmed. 

Opinion  by  Smith,  P.  J, ;  ffar- 
din.  J.,  concurs  ;  Barker,  J.,  dis- 
sents. 


ARBITRATORS.     AWARD. 
PROMISSORY     NOTE.      CON- 
SIDERATION. 

N.Y.  SuPRfi:MK  Court.     General 
Term.     Fourth  Dept. 

Stephen  Wincheii,  respt,  v. 
David  Wincheii  et  al.,  applts. 

Decided  April,  1883. 

A  defendant  is  bound  by  admissions  in  liis 
answer. 

Parties  may  waive  written  evidence  of  a  re- 
lease, which  the  award  requires  to  be  in 
writing. 

Appeal  from  judgment  on  a 
verdict  at  circuit  and  from  order 
denying  motion  for  new  trial  on 
the  minutes. 

Action  on  a  promissory  note 
given  to  plaintiff  by  defendants  to 
secure  payment  of  $333.20,  which 
defendant  David  Wincheii  was 
required  to  pay  to  plaintiff  by  the 
terms  of  an  award  of  arbitrators, 
made  October  27,  1876.  The 
award  directed  that  plaintiff  and 
his  sister  Harriet  were  to  receive 
$333.20  each,  in  full  for  their 
shares  of  the  estate  of  Harvey 
Wincheii,  a  deceased  brother  of 
the  parties,  and  were  to  '*  sign  off" 
to  the  administrator  and  quit-claim 
to  defendant  David  all  their  in- 
terest, said  David  paying  to  each 
of  tliem  the  sum  aforesaid.  On 
the  day  of  the  delivery  of  the 
award  the  note  in  suit,  and  one  of 
the  same  amount,  payable  to 
Harriet,  were  signed  by  defend- 
ants, and  a  quit-claim  deed  of  the 
real  estate  of  the  deceased  was 
drawn  up  and  signed  by  plaintiff, 
and  was  subsequently  signed  by 
plaintiff's   wife  and  Harriet,  and 
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acknowledged  by  all  the  grantors, 
and  on  November  13,  1878,  was 
tendered  to  defendant  David,  who 
refused  to  accept  it.  On  the  day 
of  the  award  all  the  heirs  except 
plaintiff  and  Harriet,  including 
defendants,  acknowledged  in  writ- 
ting  to  the  administrator  the  re- 
ceipt from  him  of  the  full  amount 
of  their  shares  in  the  personal 
estate  of  said  deceased,  releasing 
the  administrator  from  all  further 
liability.  After  the  date  of  the 
award  neither  plaintiff  nor  Harriet 
had  anything  to  do  with  the  prop- 
erty left  by  deceased,  and  made 
no  claim  thereto.  Prior  to  the 
tender  of  the  deed  to  David  and 
his  refusal .  Harriet  began  an  ac- 
tion against  one  of  the  heirs,  and 
had  recovered  a  verdict  therein. 
The  testimony  is  conflicting  as  to 
whether  the  cause  of  that  action 
was  included  in  the  administrator's 
award. 

W.  E,  Lansing^  for  applts. 

M.  M,  Waters,  for  respt. 

Held^  A  conclusive  reply  to  the 
appellants'  contention  that  the 
note  was  not  to  be  delivered  until 
the  execution  and  delivery  of  the 
deed,  and  that  it  never  was  de- 
livered, in  fact,  is  that  the  defend 
ants'  answer  expressly  admits  the 
execution  and  delivery  of  the  note. 

The  jury  must  be  presumed  to 
have  decided  that  the  cause  of 
action  was  not  included  in  the  re- 
citing part  of  the  award. 

A  literal  construction  of  the 
award  would  require  a  release,  in 
writing,  by  plaintiff  and  Harriet, 
before  the  note  was  binding  ;  but 
it  was  competent  for  the  adminis- 
trator and   the  heirs  beneficially 


interested  in  the  release  to  waive 
written  evidence  thereof,  and  the 
testimony  warrants  the  conclusion 
that  there  was  such  waiver. 

The  delay  in  the  execution  and 
tender  of  the  deed  is  no  defence. 
The  defendant  could  only  put 
plaintiff  in  default  by  tendering 
the  money  due  him  and  demand- 
ing a  deed.  The  only  effect  of  the 
note  was  to  extend  the  time  of 
payment  and  delivery  until  the 
note  matured.  It  did  not  relieve 
defendant  from  his  obligation  to 
pay  on  delivery  of  the  deed. 

But  every  defence  set  up  is  an- 
swered by  the  fact  that  the  real 
consideration  for  the  note  was  the 
release  by  plaintiff  and  his  sister 
of  their  interests  in  the  estate. 
Defendants  could  not  defend 
against  the  note  without  surren- 
dering the  interests  of  plaintiff  and 
his  sister,  which  they  had  re- 
ceived through  the  administrator. 
41  Barb.,  420 ;  49  N.  Y.,  623. 

Judgment  and  order  affirmed. 

Opinion  by  Smithy  P.  J. 


ATTORNEYS.     DIVORCE. 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Luella  Chase,  respL^  v.  John  C. 
Chase,  applt. 

Decided  April,  1883. 

The  settlement  of  an  action  by  the  parties 
thereto  can  be  set  aside  or  treated  as  fraud- 
ulent only  where  some  good  reason  there- 
for as  between  the  parties  is  shown,  and  the 
plaintiff  should  have  notice  of  an  applica- 
tion therefor. 

To  entitle  plaintiff's  attorney  to  an  order  for 
counsel  fees  in  such  a  case  he  must  notice 
the  motion  in  his  own  behalf,  show  that 
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the  settlement  was  in  bad  faith  with  intent 
to  defraud  him  and  that  plaintiff  b  notable 
pecuniarily  to  satisfy  her  liability  to  him. 
Costs  of  motions  should  not  be  allowed  where 
the  notice  of  motion  does  not  ask  for  them. 

Appeal  from  order  allowing  $25 
counsel  fee  and  $10  costs  of  mo-  I 
tion. 

An  action  brought  by  a  wife  for  i 
separation  was  settled  by  the  par-  i 
ties  after  answer  had  been  served.  ' 
Thereafter  plaintiffs  attorney  no- 
ticed a  motion  in  her  behalf  for  an 
order  allowing  him  a  counsel  fee 
for  services  in  said  action,  where- 
upon the  order    in  question   was 
granted. 

E.  H.  Risley  and  A.  C,  Wood- 
ruffs for  applt. 
M,  H.  Powers^  for  respt. 

Held^  Error.     The  attorney  has 
mistaken  his  remedy.     The  settle- 
ment by  the  parties  is   not  shown  | 
to  be  in  bad  faith,  with  intent  to  I 
defraud  the  attorney.     Before  the  i 
settlement    can    be    set    aside  or ' 
treated  as  fraudulent  some  good  ! 
reason   therefor,   as    between   the  ! 
parties,     must     be     shown,     and  ' 
plaintiff    herself    is    entitled     to  \ 
notice  of  any  application  for  such 
purpose.     16    W.    Dig.,    115;    22 
Hun,  386;  and  see  22  Hun,   600; 
24  id.,    183.      If   the  attorney  as 
such  has  any  claim   for  counsel 
fees  or  costs  upon  defendant,  he 
must,  in  his  own  behalf,  notice  his 
motion  or  bring  his  action  to  en- 
force such   claim.     Besides   there 
is  no  proof   that   the  wife  is  not 
able  pecuniarily  to  satisfy  any  lia- 
bility she  may   have  incurred   by 
reason  of  her  employment  of  the 
attorney. 
No  costs  should  have  been  al- 


lowed as  they  were  not  asked  for 
in  the  notice  of  motion. 

Order  reversed,  without  costs. 

Opinion  by  Hardin^  J.;  Smithy 
P.   /.,    and  Barker,   J.,   concar. 


BANKING.     MISTAKE. 
DENCE. 


EVI- 


N.  Y.  Supreme  Coukt.    General 
Term.     Fourth   Dept. 

Matthew  Poor  et  al.,  respts,,  v. 
The  National  Union  Bank.  applL 


Decided  April,  1883. 

Where  plaintiffs'  prima  facie  case  is  not 
overcome  by  a  preponderance  of  evidence, 
and  a  different  verdict  would  have  found 
plaintiffs  guilty  of  deliberate  perjury,  a 
verdict  for  plaintiffs  will  not  be  disturbed. 

While  a  bank  is  under  no  legal  duty  to  notify 
depositors  of  an  error  in  entering  a  deposit 
in  a  pass-book,  yet  the  question  whether  its 
silence,  under  certain  circumstances,  tends 
to  show  that  the  entry  was  correct,  is  for 
the  jury. 

Appeal  from  judgment  entered 
on  verdict  at  Circuit,  and  from  or- 
der denying  motion  for  new  trial 
on  the  minutes. 

Action  to  recover  $200,  alleged 
to  have  been  deposited  by  plain- 
tiffs with  defendant.  Plaintiffs, 
father  and  son,  were  partners,  as 
country  merchants,  and  kept  an 
account  with  defendant,  at  Water- 
town.  On  September  9,  1879, 
they  made  a  deposit  with  defend- 
ant, consisting  of  cash  and  of 
paper  that  the  bank  received  as 
cash.  Plaintiffs  claim  that  the  de- 
posit amounted  to  $532,20,  from 
which  the  bank  deducted  75  cents 
for  collecting,  and  defendant  con- 
tends that  the  amount  was  $200 
less.     The   deposit   was  made  by 
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Peron  V.  Poor,  one  of  the  plain- 
tiflFs,  at  the  counter  of  the  bank, 
and  it  was  received  by  Upham,  the 
teller.  Peron  testified  that  he  de- 
livered the  checks  and  money  to 
Upham,  and  the  latter  made  out  a 
deposit  slip,  stating  the  items,  and 
also  the  footing,  which  he  made 
$531.45,  and  at  the  same  time  en- 
tered that  sum  in  plaintiffs'  pass- 
book, which  witness  had  with 
him  ;  that  shortly  before  witness 
left  home,  he  and  his  father,  to- 
gether, had  looked  over  the  checks 
and  cash,  and  ascertained  their 
amount,  with  which  the  entry  in 
the  pass-book  agreed.  His  father 
corroborated  him  as  to  the  looking 
over  of  the  items  and  their  aggre- 
gate, and  further  testified  that 
when  he  and  his  son  looked  the 
items  over,  he  made  a  memoran- 
dum of  the  same  on  a  loose  paper, 
and  that,  shortly  after  his  son  re- 
turned, he  saw  that  the  entry  in 
the  pass-book  agreed  with  his  me- 
morandum, which  he  then  destroy- 
ed. Plaintiffs  further  testified 
that  about  December  20, 1879,  they 
sent  their  pass-book  to  the  bank 
with  a  deposit,  and  when  it  came 
back  they  saw  it  had  been  written 
up,  and  the  balance  to  their  credit 
was  less  than  they  had  supposed. 
On  examination  they  found  the 
entry  of  September  9  had  been 
changed  to  $331.45.  They  had 
received  no  notice  of  the  change 
or  the  mistake,  and  on  inquiry  at 
the  bank  they  were  told  that  soon 
after  the  original  entry  was 
made  it  was  found  to  be  a 
mistake.  The  pass-book  had 
been  presented  at  the  bank 
eleven  different  times  between 
Vol.  17.— No.  14a. 


September  9  and  December  20,  and 
entries  had  been  made  therein  by 
Upham  each  time  but  one.  Up- 
ham testified  that  when  the  de- 
posit was  laid  on  the  counter,  he 
first  counted  the  money,  found  it 
to  be  $1(X),  entered  it  on  the  de- 
posit slip,  then  entered  the  amount 
of  each  check,  footed  the  whole 
at  $532.20,  deducted  75  cents  for 
collecting,  and  entered  the  balance 
in  plaintiffs'  book ;  that  he  put 
the  money  on  his  inside  counter 
and  left  it  there,  and  when  he  had 
time  he  reviewed  the  figures, 
counted  the  money  again,  looked 
at  the  checks  and  checked  them 
off ;  that  at  the  close  of  that  day 
the  cash  of  the  bank  was  $200.24 
short,  and  Mr.  Clark,  who  kept 
the  receipt  book,  discovered  that 
the  footing  of  said  deposit  slip 
was  too  large  by  $200,  and  he 
altered  it  accordingly,  and  thought 
no  more  about  it  till  Poor  claimed 
a  mistake.  On  cross-examination 
he  stated  he  had  no  recollection  of 
counting  the  money,*  and  could 
tell  the  amount  of  it,  or  of  the 
checks,  only  by  reference  to  the 
deposit  slip ;  also,  that  in  looking 
over  the  books  that  night  they 
discovered  two  other  mistakes,  of 
$100  and  $30  respectively,  and 
after  correcting  these  three  errors 
they  looked  no  further.  Several 
officers  or  employes  of  the  bank 
testified  that  in  different  inter 
views  had  with  Matthew  Poor  he 
stated  his  claim,  but  did  not  say 
he  had  ever  made  a  memorandum 
of  the  items  of  the  deposit.  Plain- 
tiffs testified  that  they  could  not, 
from  memory,  state  the  amount  of 
cash  or  checks,  and  that  they  had 
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no   account    of    the    items.     The 
judge  charged  the  jury  that  the 
fact  that  the  bank  gave  no  notice 
to  the  plaintiffs  of  the  error  was  a  ; 
circumstance  to  which  they  would  j 
give  due  weight. 

A,  H,  Sn.wyer,  for  applt. 

P.  C.  Williams,  for  respts. 

Held,  We  cannot  say  the  plain- 
tiffs' prima  facie  case  was  over- 
come by  a  preponderance  of  evi- 
dence. Had  the  jury  found  other- 
wise than  that  the  footing  of  the 
deposit  slip  was  the  true  amount 
of  the  deposit,  they  would  have 
found  each  plaintiff  guilty  of  de- 
liberate perjury. 

Upon  all  the  evidence  it  was  pos- 
sible for  the  jury  to  affirm  that  the 
amount  of  cash  deposited  was 
$300,  and  that  the  teller  entered  it 
as  $100  upon  the  slip  by  mistake, 
and  that,  unconscious  of  the  slip 
of  his  pen,  he  included  in  his  foot- 
ing the  true  amount  of  the  cash, 
which  was  impressed  upon  his 
mind  by  the  fact  of  his  counting 
it  immediately  before  he  made  the 
entry. 

The  bank  was  under  no  legal 
duty  to  notify  plaintiffs  of  the 
error ;  but  the  question  whether 
defendant's  silence,  under  the  cir- 
cumstances, tends  to  show  that  the 
entry  in  plaintiffs'  book  was  cor- 
rect, was  for  the  jury. 

Judgment  and  order  affirmed. 

Opinion  by  Smith,  P.  J.  ;  Bar- 
din  and  Barker,  JJ,,  concur. 

FIXTURES.     CONVERSION. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Emeline  T.  Rooney,  respL^  v. 


Delilah  A.   Stearns  et  al.,  exrs., 
applU, 

Decided  April,  1883. 

Where  a  tenant  erects  a  building  upon  hii 
landlord's  land  with  the  intention  that  it 
shall  remain  permanently,  the  same  inten- 
tion is  to  be  presumed  of  fixtures  neceasaiy 
to  the  use  of  the  building  in  tbe  business 
for  which  it  was  designed. 

The  holder  of  a  cliattel  mortgage  of  the  fix- 
tures, given  before  annexation,  has  no  lien 
as  against  subsequent  purchasers  of  the 
building  with  the  fixtures,  for  value  and 
bona  fide. 

Appeal  from  judgment  of  Conn- 
ty  Court,  entered  on  verdict,  and 
from  an  order  denying  motion  for 
new  trial  on  the  minutes. 

Action  for  conversion  of  iron 
gratings  and  harness  hooks,  affix- 
ed to  a  barn  erected  by  plaintiflTs 
husband  upon  a  lot  leased  to  him 
by  defendants'  testator,  in  his  life 
time,  Dudle}^  and  Mund3%  as  trus- 
tees under  the  will  of  Engleman, 
deceased.  The  lease  was  written, 
and  for  seven  years  from  May  1, 
1873,  at  $1,000  a  year.  During  the 
term  Roonej'^  built  a  "concrete'' 
barn  on  the  premises,  in  which  he 
kept  a  livery  stable  while  he  occu- 
pied the  premises.  The  horse  stalls 
were  separated  by  plank  parti- 
tions, upon  which  the  iron  gratings 
were  placed  to  keep  the  horses' 
heads  apart.  The  gratings  and 
hooks  were  fastened  by  means  of 
screws  to  planks  and  cleats  nailed 
to  the  walls.  Rooney  was  dispos- 
sessed by  summary  proceedings 
begun  in  February,  1879,  and  the 
premises  were  then  let  by  the  trus- 
tees to  Schunemann,  who  contin- 
ued to  use  the  fixtures,  which  were 
necessary  to  his  business.  Rooney 
was  restrained  from  removing  tlie 
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fixtures,  by  injunction  issued  on 
application  of  the  trustees.  On 
April  30,  1879,  Rooney  and  one 
Ford  went  on  to  the  premises  and 
began  to  remove  the  fixtures,  and 
while  they  were  so  engaged,  de- 
fendants' testator,  Stearns,  as  one 
of  the  executors,  forbade  the  re- 
moval. Rooney  and  Ford  then 
went  away,  leaving  the  articles 
there,  and  soon  after  this  action 
was  begun.  Plaintiff  contends 
that  the  articles  belonged  to  her, 
and  that  Rooney  and  Ford,  in  at- 
tempting to  remove  them,  acted 
by  her  authority.  The  testimony 
as  to  ownership  came  wholly  from 
Rooney  and  his  wife,  and  was 
vague,  inconclusive  and  somewhat 
contradictory,  and  in  apparent 
conflict  with  a  chattel  mortgage 
executed  by  Rooney  to  his  wife, 
conveying  *'all  barn  implements, 
*  *  *  barn  fixtures,  stall  parti- 
tions, etc.,  now  in  my  use  and  pos- 
session at  the  stable  occupied  by 
me."  It  is  not  clear  whether  the 
mortgage  was  prior  or  subs^^quent 
to  the  annexation.  The  judge  in- 
structed the  jury  that  if  the  grat- 
ings belonged  to  Rooney  and  not 
to  plaintiff,  the  latter  could  not  re- 
cover; but  before  doing  so,  .he 
charged  as  follows:  "It  appears 
that  Rooney's  wife  allowed 
Rooney  to  put  certain  iron  grat- 
ings in  the  partitions  and  between 
the  stalls,  as  Rooney  has  described 
to  you,  belonging  to  his  wifey 
The  judge  refused  defendants'  re- 
quest to  correct  his  charge  by  say- 
ing that  Rooney  testified  that  his 
wife  gave  him  the  money  to  pur- 
chase the  partitions  and  put  in 
there.    Rooney  had  so  testified. 


Perkins  &  Weston^  for  applts. 

Beach  &  Brown^  for  respt. 

Held,  That  the  conclusion  can 
hardly  be  resisted  that  the  jury 
were  misled  to  defendants'  preju- 
dice by  the  remark  of  the  judge, 
which  he  refused  to  correct. 

Rooney's  testimony  answers  any 
suggestion  that  plaintiff  has  title 
as  mortgagee.  Or,  if  Rooney  own- 
ed the  property,  by  his  voluntary 
annexation  of  it  to  the  building  it 
became  a  part  of  the  realty.  From 
the  permanent  nature  of  the  build- 
ing arises  the  intention  that  it 
should  remain  on  the  land ;  and 
the  same  intention  is  to  be  pre- 
sumed of  fixtures  necessary  to  its 
use  in  the  business  for  which  it 
was  designed.    85  N.  Y.,  413,  419. 

Assuming  that  the  mortgage 
preceded  the  annexation,  or  that 
the  wife  originally  purchased  the 
articles,  and  her  husband,  with  her 
consent,  annexed  them  to  the 
building,  if  the  trustees  had  after- 
ward purchased  the  lot  on  which 
the  building  stood,  without  notice 
of  plaintiff's  lien,  she  could  not 
have  recovered  of  them  ;  nor  even 
if  her  husband  had  converted  them 
without  her  consent.  5  Hill,  116  ; 
aff'd.  7  Id.,  529.  The  trustees  are 
to  be  regarded  as  purchasers  of  the 
building  and  fixtures  for  value 
and  in  good  faith. 

In  any  view,  defendants'  posses- 
sion was  not  tortious,  and  they 
were  not  liable  to  plaintiff  without 
demand.  61  N.  Y.,  477,  is  not  in 
point.  No  proper  demand  is 
shown. 

Judgfnent  and  order  reversed, 
and  new  trial  ordered  in  County 
Court,  costs  to  abide  event. 
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Opinion  by  Smithy  P.  J.;  Bar- 
din  and  Barkery  JJ.y  concur. 

EVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dbpt. 

Henry  A.  Peck  et  al.,  appUs.y 
V.  Charles  A.  Fredericks,  respt. 

Decided  May  11,  1883. 

In  an  action  against  an  alleged  surety  for  the 
purchase  price  of  goods  sold  and  delivered, 
it  is  proper  to  question  the  defendant  as  to 
the  pecuniary  responsibility  of  the  vendee 
at  the  time  of  the  sale,  providing  he  knew 
anything  about  it. 

Appeal  from  ajndgment  enter- 
ed upon  tlie  report  of  a  referee. 

Plaintiffs  sought  to  recover  the 
value  of  certain  goods  delivered  to 
defendant's  son  -  in  -  law,  McC, 
which  by  an  alleged  agreement 
were  charged  to  defendant,  he  be- 
ing present  when  the  goods  were 
sold. 

Among  other  questions  defend- 
ant was  asked  upon  the  trial  the 
following,  viz.:  '*What  was  the 
pecuniary  responsibility,  if  you 
know,  of  your  son  in-law,  at  the 
time  the  goods  were  sold  him?" 
This  question  was  objected  to  as 
immaterial,  improper,  and  irrele- 
vant ;  the  objection  was  sustained, 
and  exception  duly  taken.  The 
referee  decided  in  favor  of  defend- 
ant, and  from  the  judgment  enter- 
ed upon  his  report,  this  appeal  is 
taken.  As  this  objection  is  the 
only  one  sustained,  it  is  the  only 
one  to  be  considered. 

Joseph  K.  Murray^  for  applts. 

Oeorge  A.  Mott^  for  respt. 

Heldy  That  the  question  should 
not  have  been  rejected.      It  was  a  ! 


proper  element  in  plaintiflTs  case, 
his  claim  resting  upon  the  issue  as 
against  whom  the  charge  for  mer- 
chandise was  made.  If  McC.  was 
in  fact  financially  irresponsible, 
and  defendant  knew  it,  they  both 
being  present  at  the  time  when  the 
goods  were  ordered,  and  at  the 
time,  according  to  the  testimony, 
when  they  were  charged  against 
defendant,  it  would  necessarily 
have  an  important  bearing  upon 
the  question  whether  the  goods 
were  delivered  to  McC.  upon  his 
own  responsibility.  It  was  there- 
fore an  important  link  in  the  chain 
of  evidence,  particularly  when  it 
was  sought  to  be  forged  out  of  the 
evidence  of  the  defendant  himself. 
The  question  was  a  proper  one  and 
should  have  been  allowed  and 
given  its  proper  weight  as  an  inci- 
dent connected  with  the  transac 
tion.  Although  we  are  inclined 
to  think  from  the  opinion  of  the 
referee  that  the  judgment  is  cor 
rect  on  the  merits,  nevertheless 
the  exclusion  of  the  evidence,  to 
which  particular  reference  has 
been  made,  is  not  justified  by  the 
law  of  the  case. 

Judgment  reversed,  and  a  new 
trial  ordered,  costs  to  abide  the 
event. 

Opinion  by  Brady^  J.;  Davis, 
P.  /.,  and  Daniels y  /.,  concur. 


SALE.    TITLE, 

N.Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

The  Porter  Mfg.  Co.,  respt, ^  v. 
Hiram  K.  Edwards,  SheriflF,  respt. 

Decided  April,  1883. 
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Plaintiff  entered  into  a  verbal  agreement  with 
#  foreign  corporation  by  which  it  agreed  to 
manufacture  and  deliver  on  the  cars  before 
a  specified  time  certain  boilers  which  were 
to  be  paid  for  at  certain  specified  future 
times.  The  last  shipment  was  made  after 
the  time  specified,  and  the  boilers  were 
seized  on  the  cars  by  defendant  under  an 
attachment  against  the  vendees.  The  vend- 
ees, on  being  notified  of  the  levy,  refused 
to  accept  the  boilers  under  the  contract, 
whereupon  plaintiff  replevied  them.  The 
referee  held  that,  under  these  circumstances, 
the  title  did  not  pass  to  the  vendees.  Held, 
No  error. 

Appeal  from  judgment  entered 
on  report  of  a  referee  a\varding 
possession  of  the  property  to  plain- 
tiff, with  six  cents  damages  and 
costs. 

Plaintiff  entered  into  a  verbal 
contract  with  S.  S.  &  Co.,  a  foreign 
corporation,  doing  business  at  Still- 
water, Minn.,  by  which  plaintiff 
agreed  to  manufacture  for  S.  S.  & 
Co.  a  number  of  steam  boilers  at 
specified  prices,  and  deliver  same 
on  board  the  cars  at  Syracuse  by 
May  1,  1881 ;  the  same  to  be  paid 
for  in  6,  9,  12,  15  and  18  months, 
with  interest ;  payments  or  notes 
to  be  due  at  the  date  of  each  ship- 
ment, or  at  an  average  date  to  be 
agreed  upon. 

A  large  number  of  the  boilers 
weresliipped  before  the  time  speci- 
fied and  some  of  them  after  that 
time.  The  last  shipment,  six 
boilers,  was  made  July  18,  1881, 
each  of  the  boilers  being  marked 
with  the  name  of  the  vendees.  A 
shipping  bill  was  delivered  to  the 
railroad  company,  whereby  said 
boilers  were  shipped  to  S.  S.  & 
Co.,  and  an  invoice  and  bill  of 
lading  were  sent  to  the  vendees. 

On  the  following  day,  after  the 


car  was  locked  and  made  up  in  a 
train,  defendant  seized  and  took 
possession  of  said  boilers  under  an 
attachment  against  S.  S.  &  Co. 
Plaintiff  immediately  informed 
S.  S.  &  Co.,  by  telegraph,  of  the 
levy,  and  S.  S.  &  Co.  thereupon 
notified  plaintiff  that,  as  the  boilers 
were  to  be  delivered  in  May,  they 
would  not  receive  them  at  that 
late  day.  Plaintiff  thereupon  com- 
menced this  action  of  replevin,  re- 
took the  boilers,  and  shipped  them 
to  its  general  manager  at  Chicago, 
who  sold  the  same  to  S.  S.  &  Co. 
under  a  new  agreement. 

The  referee  found  for  plaintiff. 

Brown  &  Hadden,  for  applt. 

Waters^  McLennan  &  Dillaye^ 
for  respt. 

Heldy  No  error.  In  this  case  S. 
S.  &  Co.  had  not  subscribed  any 
written  contract,  nor  paid  any  part 
of  the  purchase  money, and  the  car- 
rier had  not  been  made  their  agent 
to  accept  the  boilers.  If  the  bill  of 
lading  had  been  received  by  them 
and  kept,  an  acceptance  might 
have  been  inferred.  Indeed,  the 
bill  of  lading  would  have  furnished 
evidence  of  an  intent  on  the  part 
of  the  vendor  to  deliver  and  the 
vendee  to  receive  and  accept.  Be- 
fore its  receipt  by  S.  S.  &  Co.  the 
shipment  was  countermanded. 
We  ought  not,  under  such  cir- 
cumstances, hold  that  the  title  had 
passed  out  of  the  vendor  until  we 
find  some  evidence  of  an  acceptance 
by  the  vendee  or  its  agent.  The 
acceptance  of  the  bill  of  lading  by 
the  vendee  would  have  changed 
the  title.  It  had  not  taken  place, 
and  there  was  not  such  a  com- 
pleted delivery  at  the   time  the 
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attachment  was  levied  as  to  work 
a  transfer  of  title  from  the  vendor 
to  the  vendee.     40  N.  Y.,  519. 

There  was  no  voluntary  and 
unconditional  acceptance  of  the 
boilers  by  the  vendee  before  levy, 
and  after  the  levy  the  vendee  re- 
fused to  accept.  Nor  was  there 
any  act  or  conduct  of  the  vendee 
evincing  an  intent  to  accept.  47 
N.  Y.,  449.  In  this  case  the  facts 
are  found,  and  the  referee,  in  ef- 
fect, finds  that  within  the  intention 
of  tlie  parties  the  title  did  not 
pass,  and,  under  such  circum- 
stances, to  reverse  his  judgment,  we 
should  be  obliged  to  say,  as  a 
matter  of  law,  that  the  title  did 
pass  fully  and  completely  from 
the  seller  to  the  purchaser.  Upon 
the  facts  found,  the  referee's  con- 
clusion was  correct. 

Krulder  v.  Ellison,  47  N.  Y., 
36;  Thompson  v.  Fargo,  49  Id., 
188,  and  Bailey  v.  The  H.  R.  RR. 
Co.,  49  Id.,  70,  distinguished. 

Judgment  affirmed. 

Opinion  by  Hardiiu  J.;  Smith, 
P.  /.,   and  Barker,  /.,  concur. 


JUSTICE'S  COURT.      COSTS. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

Warren  H.  Kelly,  respt.,  v.  Jo- 
seph F.  Bonesteel,  applt. 

Decided  April,  1883. 

In  comparing  the  verdict  or  decision  on  ap- 
peal from  a  justice's  judgment  with  that  in 
the  court  below,  to  determine  the  question  of 
costs,  under  §  8070,  interest  is  not  to  be  ad- 
ded to  the  first  verdict. 

Appeal  from  an  order  denying 
motion  to  set  aside  judgment  so 
far  as  it  awards  costs  to  plaintiff. 


Action  to  recover  for  personal 
services  rendered  in  taking  care 
of  cattle  ;  the  damages  were  un- 
liquidated. Plaintiff  recovered 
judgment  in  a  Justice's  Court,  on 
August  16,  1881,  for  $17.50,  dam- 
ages.  Defendant  appealed,  and 
the  new  trial  in  County  Court  re- 
sulted in  a  verdict  for  plaintiff  for 
$8.25,  on  September  H,  1882. 

Appellant  contended  that  under 
§  3070  the  interest  on  the  first  re- 
covery should  be  computed  and 
added  to  the  verdict,  and  then  the 
last  verdict  subtracted  from  that 
amount,  and  the  difference  found 
to  be  $10.37,  and  that  as  that  dif- 
ference is  more  than  $10,  appellant 
should  recover  costs. 

H.  H.  Woodward^  tor  applt. 

Geo,  W.  Hall,  for  respt. 

Held,  Untenable.  Section  371, 
Code  of  Procedure,  contained  sub- 
stantially the  same  provision.  It 
has  been  determined  that  the  in- 
terest on  the  first  verdict  cannot 
be  added  to  it,  and  the  second  ver- 
dict subtracted  from  the  amount 
so  ascertained  ;  that  one  verdict 
must  be  subtracted  from  the  other, 
and  if  the  difference  is  not  more 
than  $10,  then  the  appellant  is  not 
entitled  to  recover  costs,  but  must 
pay  costs  to  the  respondent.  82 
How.,  224,  and  Whitney  v.  Wells 
cited  thrrein;  39  Id.,  93;  40  Id., 44; 
5  W.  Dig.,  506,  and  see  20  Han, 
449;  47  N.  Y.,2;57  Id.,  652;  27 
Hun,  374. 

Baldwin  v.  Brown,  37  How., 387, 
distinguished. 

Interest  cannot  be  added  to  the 
sum  offered  in  determining  wheth- 
er a  judgment  is  more  favorable 
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when  the  damages  are  unliquidat- 
ed.    63  N.  Y.,  267. 

Older  affirmed. 

Opinion  by  Hardin^  J.;  Smith, 
P.  J.^  anA  Barker,  J. y  concurred. 


MARRIAGE. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

Gazena  C.  Jones,  applt,,  v.  Or- 
vis  H.  Zoller  el  al.,  respts. 

Decided  April,  1883. 

The  words  '*  absented  himself,"  in  8  R.  8. 
(7th  ed  ).  2,382,  §  6.  do  not  mean  that  the 
husband  absented  himself  from  the  gen- 
eral loculity  in  which  he  lived,  but  refer  to 
a  wiihdrawiil  of  his  whereabouts  from  his 
family,  friends,  and  from  the  ordinary  and 
usual  opportunities  of  identification;  such 
wii  hdrawal  as  would,  after  the  lapse  of  five 
years,  lead  naturally  to  the  inference  that 
death  had  ensued. 

Appeal  from  judgment  dismiss- 
ing complaint,  entered  upon  ver- 
dict for  defendants  directed  at  Cir- 
cuit. 

Action  to  recover  dower.  Plain- 
tiff was  married  to  Jones  in  Octo- 
ber, 1875,  and  continued  to  reside 
with  him  until  about  February  1, 
1880.  He  died  in  October,  1880, 
seized  of  the  lands  in  which  dower 
was  claimed.  Plaintiff  was  mar- 
ried to  one  F.  in  1855,  and  removed 
with  him  to  Syracuse  in  1858, 
where  they  continued  to  reside 
until  1860,  when  she  left  him  and 
went  to  reside  with  relatives  in 
Jefferson.  F.  served  in  the  army 
for  a  time  and  returned  to  Syra- 
cuse and  resided  there  and  in  sur- 
rounding towns,  except  in  1863 
and  1864,  when  he  was  at  work  in 
Pennsylvania.    When  he  ret  urned 


I)laintifif  talked  of  returning  to  live 
with   him,  but  shortly  after  con- 
cluded  not  to  do  so.     In  March, 
1864,  he  called  on  plaintiff  and  in 
June  following  she  received  a  let- 
ter from  a  friend  of  his,  saying  he 
was  dead.     An  investigation  was 
instituted  but  nothing  was  learned 
of  him  or  of  the  writer.     About 
this  time  he  went  to  Pennsylvania 
and  remained  18  months,  then  re- 
turned to  Syracuse  and  then  went 
to  Otisco,  13  miles  <listant,  where 
he  has    since    resided.      Plaintiff 
heard  nothing  of  F.  from  1864  un- 
til after  her  marriage  to  Jones  in 
1875.     In  June,  1876,  she  learned 
F.  was  living  and  saw  him  in  1879. 
The  court  assumed  that   plaintiff 
did  not  know  that  F.  was  living 
when  she  married  Jones,  and  that 
more  than  the  space  of  live  suc- 
cessive years  had  elapsed  without 
her  having  such  knowledge,  but 
held  that  the  statute,  3  R.  S.  (7th 
ed.),2,332,  §  6,  means,  when  it  says 
"absented  himself,"  that  the  hus- 
band has  "absented  himself  from 
the  general  locality  m  which  he 
lived,"  and  that  "asF.  has  lived 
in  the  same  general   locality  and 
has  not  been  absent  from  the  same 
general  locality  for  live  successive 
years,"  there  was  no  question  for 
the  jury,  and  directed  a  verdict  for 
defendants. 

Eton  R.  Brown^  for  applt. 

O'Brien  &  Emerson,  for  respt. 
I  Zoller. 
I      Porter  &  Walts,  for  other  respts. 

Held,  Error.  This  construction 
1  is  too  narrow.  The  words  "ab- 
I  sented  himself  evidently  refer  to 
'a  withdrawal  of  his  whereabouts 
1  from  his  wife,  his  relatives,  from 
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the  ordinary  and  usual  opportuni- 
ties of  identification;  that  with- 
drawal from  his  wife  and  family 
which  would,  after  the  lapse  of  five 
successive  years,  lead  naturally  to 
the  inference  that  death  had  en- 
sued. The  evidence  tended  to 
support  the  averment  that  F.  had 
^'absented  himself,"  and  would 
have  warranted  a  verdict  to  that 
effect.  1  Barb.  Ch.,  456;  45  Barb., 
124.  The  judge,  therefore,  erred 
when  he  refused  to  submit  to  the 
jury  the  question  as  to  whether  F. 
had  ''absented  himself  so  that 
plaintiff  was  protected  in  her  sec- 
ond marriage  by  this  statute.  By 
the  common  law  the  second  mar- 
riage of  plaintiflf  would  have  been 
void.  However,  by  an  early  stat- 
ute of  this  State,  such  a  marriage, 
after  an  absence  of  five  years  of 
the  husband,  the  party  marrying 
would  have  been  exempt  from  the 
penal  charge  of  bigamy.  1  Johns. 
Ch.,  389.  Section  5,  3  R.  S.,  7th 
ed.,  provides  that  every  marriage 
contracted  in  violation  of  its  pro- 
visions, except  in  the  case  provi- 
ded/or in  the  next  section,  shall 
be  absolutely  void.  The  latter  part 
of  this  section,  in  its  words  of  ex- 
ception, saves  from  the  terms  of  its 
inhibition  such  second  marriages 
as  fall  within  the  permissive  terms 
of  §  6.  It  would  seem,  therefore, 
that  such  second  marriages  as  come 
within  the  terms  of  §  6  are  not 
prohibited,  nor  are  they  declared 
void.  But  they  may  be  declared 
void  by  a  court  of  competent  au- 
thority; "and  they  are  void  only 
from  the  time  that  the  nullity  shall 
be  pronounced"  by  such  a  court. 
24  How.,  216.    Following  that  au- 


thority we  may  not  say  that  the 
erroneous  ruling  worked  no  injury 
to  plaintiflf.  See  also  30  Barb.,  47; 
1  Abb.  Dec,  223;  48  How.,  94;  1 
Scrib.  on  Dower,  100;  16  Abb.,  N. 
S.,  124;  6  Paige,  209. 

We  see  nothing  in  §  37,  3  R.  8., 
5th  ed.,  233,  nor  in  the  9th  section 
of  the  statute  excepting  certain 
persons  from  the  operation  of  the 
statute  as  to  bigamy,  to  lead  us  to 
give  a  diflferent  construction  from 
the  one  we  have  intimated  already. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event. 

Opinion  by  Hardin^  J,;  Smith, 
P.J.y  and  Barker  J  /.,  concur. 


MORTGAGE.      TEN  DER. 
ASSIGNMENT. 

N.Y.  SuPRKME  Court.     General 
Term.    Fourth  Dept. 

David  E.  Day,  plff.,  v.  James  C. 
Strong,  deft. 

Decided  April,  1883. 

The  lien  of  a  mortgage  is  not  discharged  by  a 
tender  made  by  a  junior  incumbrancer  ac- 
companied by  a  demand  for  an  assignment 
of  the  mortgage. 

To  entitle  such  junior  incumbrancer  to  a 
judgment,  in  an  action  of  foreclosure,  com- 
pelling plaiutift  to  assign  to  him,  where  he 
has  brought  no  action  for  an  assignment 
after  tender  and  has  not  brought  the  money 
tendered  into  court,  he  must  pay  the  amount 
due,  interest  and  costs  of  the  foreclosure. 

Cross  appeals  from  judgment 
entered  upon  report  of  referee. 

Action  to  foreclose  a  mortgage 
made  by  V.  McC.  and  husband 
and  assigned  to  plaintiff.  Defend- 
ant held  a  subsequent  judgment 
against  V.  McC.  upon  which  exe- 
cution was  issued  and  the  roort- 
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gaged  premises  sold  to  him.  Plain- 
tiff also  held  a  jadgment  against 
V.  Mc, docketed  after  defendant's, 
which  was  also  a  lien. 

After  failing  to  purchase  the 
mortgage  and  plaintiff's  judgment 
defendant  made  two  tenders  of  the 
amount  of  the  mortgage  and  inter- 
est, each  accompanied  by  a  de- 
mand for  an  assignment  of  the 
bond  and  mortgage  and  the  tender 
of  a  written  assignment,  contain- 
ing a  covenant  of  the  amount  due, 
for  plain tiflf  to  execute,  which 
were  refused. 

Defendant  brought  no  action  to 
compel  an  assignment.  He  alone 
defended  this  action,  alleging  the 
tenders  and  asked  that  the  com- 
plaint be  dismissed  on  that  ac- 
count. He  did  not  bring  the  money 
tendered  into  court. 

The  referee  found  that  the  ten- 
ders were  sufficient  in  equity  to 
discharge  the  lien  of  the  mortgage 
and  entitle  defendant  to  an  assign- 
ment; that  plaintiff  by  his  silence 
waived  the  objection  to  the  execu- 
tion of  the  assignment  containing 
a  covenant ;  that  on  payment  by 
defendant  to  plaintiff  of  the 
amount  due  on  the  bond  and  mort- 
gage at  the  date  of  said  tender 
judgment  be  entered  dismissing 
the  complaint  as  to  him  and  de- 
claring said  mortgage  not  a  lien 
on  the  premises. 

David  E,  Day^  plff.  in  person. 

James  C.  Strong^  deft,  in  person. 

Held^  That  when  a  tender  is 
made  by  a  subsequent  incumbran- 
cer it  will  not  operate  as  a  dis- 
charge of  the  prior  lien  unless  such 
is  the  clear  intent  of  the  party 
making  such  a  tender,   70  N.  Y., 

Vol.  17— No.  14b. 


553  ;  that  it  is  clear  that  the  ten- 
ders here  were  not  for  the  purpose 
of  payment  and  cancellation  of 
plaintiff's  lien,  but  for  the  pur- 
pose of  acquiring  the  ownership 
thereof.  Indeed,  each  tender  was 
accompanied  with  a  request  to 
assign  the  mortgage  as  a  valid, 
unpaid,  undischarged  security  ; 
therefore,  neither  of  the  tenders 
operated  as  payment  and  discharge 
of  the  mortgage  or  the  lien  there- 
of. The  mortgage,  after  such  ten- 
ders and  the  refusals  to  accept 
them,  remained  valid  and  a  Hep 
upon  the  lands  of  the  mortgagor. 
70  N.  Y.,  553. 

Also  held^  That  according  to 
well  settled  rules  defendant  was 
entitled  to  have  an  assignment 
upon  payment  of  an  amount  equiv- 
alent to  the  debt  and  interest  and 
any  costs  made  incident  to  the 
debt  and  lien.  42  N.  Y.,  97;  82 
id.,  155  ;  66  id.,  366  ;  26  Hun,  635. 
If  defendant  had  brought  an  ac- 
tion to  compel  the  assignment  by 
plaintiff  of  his  mortgage  it  would 
have  been  his  duty  to  pay,  or  offer 
to  pay,  the  debt  and  interest;  and 
if  the  action  had  not  been  brought 
until  foreclosure  proceedins;s  had 
been  instituted  by  plaintiff,  then 
and  in  that  case  the  right  to  an 
assignment  could  not  have  been 
asserted  without  payment  of 
plaintiff's  debt,  interest  and  costs 
of  the  foreclosure.  1  Hill  on  Mort., 
397  ;  26  Hun,  635.  As  defendant 
did  not  bring  an  action  to  compel 
the  assignment,  but  waited  for 
plaintiff  to  commence  his  action  of 
foreclosure  and  then  set  up  the 
facts  in  respect  to  the  tenders  and 
request  to  assign,  he  ought  to  have 
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brought  the  money  tendered  into 
court  and  kept  the  same  identical 
money  tendered  ready  for  plaintiff 
to  avoid  interest.  81  N.  Y.,  100  ; 
51  id.,  336  ;  55  id.,  425.  No  such 
money  was  brought  into  court. 
Defendant,  therefore,  was  not  en- 
titled to  have  plaintiff  adjudged  to 
make  an  assignment  of  the  mort- 
gage without  payment  of  the  whole 
amount  of  the  debt,  interest  and 
costs  of  the  foreclosure.  26  Hun, 
635. 

Judgment  reversed  and  new 
trial  ordered  before  another  ref- 
eree, with  costs  of  one  appeal  to 
abide  final  award  of  costs. 

Opinion  by  Hardin,  J,;  &mith, 
P.  J,,  and  Barker,  /.,  concur. 


TAXATION.   CORPORATIONS. 

N.  Y.  Supreme  Court.    Oeneral 
Term,    Fourth  Dbpt. 

The  People  ex.  rel.  The  Mills 
Water  Works  Co.,  applL,  v. 
John  G.  Forrest  et  al.,  assessors, 
et  al.,  respts. 

Decided  April,  1883. 

A  private  corporation  occupying  or  using 
property  for  purposes  of  private  gain  is  not 
exempt  from  taxation  although  it  may  per- 
form a  public  duty  or  insure  a  public  use. 

Plaintiff,  a  private  corporation,  entered  into 
a  contract  with  the  village  authorities  to 
supply  the  village  with  water  for  extin- 
guishing fires,  in  consideration  whereof 
plaintiff  was  to  receive  a  yearly  rental  and 
to  be  exempted  from  all  corporation  taxes. 
Held,  That  it  was  not  exempt  from  taxation 
for  town,  county  and  State  purposes. 

Appeal  from  order  denying  pe- 
tition of  relator. 

Certiorari  under  Chap.  269,  Laws 
of  1880,  to  review  assessment  on 


relator's  property  made  by  the  as- 
sessors of  the  town  of  Mt.  Morris. 
Relator  is  a  private  corporation, 
organized  under  the  statute  for  the 
formation  of  water  works  compa- 
nies. Chap.  737.  Laws  of  1873,  and 
Chap.  415,  Laws  of  1876.  It  made 
a  contract,  in  pursuance  of  Chaps. 
129  and  365,  Laws  of  1879,  with 
the  village  of  Mt.  Morris  to  furnish 
water  for  extinguishing  tires  and 
for  two  water  troughs  and  drink- 
ing fountains.  By  this  contract 
the  village  agreed  to  pay  a  speci- 
fied annual  rent,  and  as  part  of  the 
consideration  it  provided  *'that  said 
water  works  are  exempt  from  all 
corporation  taxes  during  the  con 
tinuance  of  this  agreement."  Re- 
lator was  also  engaged  in  supply- 
ing water  to  the  inhabitants  of  the 
village  for  pay,  enjoying  the  re- 
ceipts as  private  gains. 

On  the  hearing,  the  prayer  of 
the  petition  was  denied  and  the 
assessment  held  to  be  valid. 

W.  A.  Sutherland,  for  relator, 
applt. 

J,  A,  <6  /.  jB.  Vanderlip,  for  as- 
sessors, respts. 

T,  J.  Gamble,  supervisor,  respt. 
in  person. 

Held,  No  error ;  that  while  a 
taxpayer  of  the  village  could  not 
compel  the  authorities  to  lay  an 
assessment  for  municipal  purposes 
upon  the  relator  as  it  held  a  valid 
contract  made  with  the  corpora- 
tion exempting  it  from  taxation  by 
the  village,  25  Hun,  60,  relator  is 
presumptively  liable  for  town, 
county  and  State  taxes.  1  R.  S., 
387,  §  1.  Under  the  general  rule 
that  private  corporations  are  liable 
to    assessment  and  taxation  this 
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company  would  fall.  The  burden, 
therefore,  of  establishing  its  right 
to  exemption  is  cast  upon  appel- 
lant.    76  N.  Y.,  73 ;  82  id.,  465. 

City  of  Rochester  v.  Town  of 
Rush,  80  N.  Y.,  307,  distinguish- 
ed. 

The  property  of  appellant  was 
not  brought  into  existence  by  mo- 
ney raised  by  taxation,  as  in  the 
case  of  the  property  sought  to  be 
taxed  in  80  N.  Y.,  307;  nor  was 
the  property  brought  into  exist- 
ence by  a  municipality  as  a  part  of 
the  machinery  needed  to  carry  for- 
ward its  functions  as  an  agent  of 
the  State  in  its  governmental  rela- 
tion to  the  State.  1  Duv.,  297.  It 
was  not  a  part  of  the  political 
power  of  the  State.  Nor  was  the 
property  necessary  to  the  opera- 
tions of  the  government,  as  insist- 
ed by  appellant's  counsel.  If  it 
was  a  necessary  instrument  of  gov- 
ernment or  a  necessary  operation 
of  the  government,  then  the  prin- 
ciple laid  down  in  9  Wheat.,  738, 
and  kindred  cases  would  be  appli- 
cable. Nor  was  it  held  for  ^'spe- 
cific public  uses  in  trust  for  gov- 
ernmental purposes,"  so  as  to 
bring  it  within  the  decision  of  7 
Hun,  73. 

This  corporation,  like  many  oth- 
ers that  could  be  instanced,  may 
serve  the  public  municipality  for 
pay,  or  its  citizens,  yet  the  organi- 
zation has  for  its  principal  object 
the  realization  of  profits  for  its 
stockholders.  Before  such  a  cor- 
poration shall  be  withdrawn  from 
the  field  of  taxation  there  must  be 
a  clear  legislative  intent.  None 
soch  appears.  The  general  statute 
subjects  it  to  taxation  and  it  can- 


not say  because  it  sells  water  to  a 
municipality,  or  to  its  citizens,  that 
public  policy  requires  its  exemp- 
tion from  taxation.  We  concur 
with  the  learned  judge  at  Special 
Term,  that  "  the  true  rule  in  re- 
gard to  taxation  in  such  cases  is, 
that  a  private  corporation,  occupy- 
ing or  using  the  property  for  pur- 
poses of  private  gain,  is  not  exempt 
from  taxation  although  the  corpo- 
ration may  perform  a  public  duty, 
or  insurea  public  use."  3East.,506; 
4  Ad.  &  E.,  N.  S.,  2  ;  11  H.  L.  C, 
479 ;  18  Wall.,  5,  31  ;  see  also  26 
Alb.  L.  J.,  229. 

Order  afllrmed,  with  costs. 

Opinion  by  Hardin^  J.;  Smithy 
P.  J,,  concurs. 


TAXATION. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Giles  Everson,  appU^  v.  The  City 
of  Syracuse,  respt 

Decided  April,  1883. 

The  tax  upon  real  estate  should  be  collected 
from  the  person  who  was  the  owner  of  the 
premises  at  the  time  the  assessment  was 
made,  even  though  he  has  sold  and  convey- 
ed before  the  tax  was  levied.  If  it  cannot 
be  collected  from  him  it  becomes  a  lien  on 
the  land. 

It  cannot  be  collected  from  the  personal  prop- 
erty of  the  purchaser. 

Appeal  from  judgment  in  favor 
of  defendant,  entered  on  report  of 
a  referee. 

In  1876  the  assessors  of  defend- 
ant assessed  certain  premises  to  M. 
and  two  other  persons,  who  then 
owned  it  as  tenants  in  common. 
Thereafter,  and  in  August,  1876, 
M.  sold  his  interest  in  the  premi- 
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ses  to  plaintiff  and  one  C,  who 
took  possession.  In  October  and 
December  following,  the  taxes  for 
that  year  were  levied  upon  the 
property.  The  other  owners  paid 
their  proportion  of  the  tax,  leav- 
ing the  share  assessed  to  M.  un- 
paid. Plaintiff  refusing  to  pay, 
the  collector  seized  certain  prop- 
erty belonging  to  him  and  adver- 
tised and  sold  the  same.  This  ac 
tion  was  thereupon  brought  to  re- 
cover the  value  of  the  property  so 
taken. 

Waters^  McLennan  &  Dillaye^ 
for  applt. 

M.  A,  Knapp,  for  respt. 

Held,  That  plaintiff  was  not  lia- 
ble for  payment  of  the  tax  for 
which  his  property  was  seized  and 
sold.  40  N.  Y.,  513.  M.  was  the 
owner  of  the  real  estate  at  the  time 
of  the  assessment  and  is  the  per- 
son named  in  the  warrant  who 
should  pay  the  tax.  M .  is  prima- 
rily liable.  If  he  fails  to  pay  and 
the  oollector  is  unable  to  make  the 
same  out  of  his  personal  property 
then  the  real  estate  may  be  sold. 
But  we  do  not  understand  that 
the  personal  property  of  plaintiff, 
in  any  event,  would  be  liable  to 
seizure  and  sale. 

Barlow  v.  The  St.  Nicholas  Nat'l 
Bank,  63  N.  Y.,  399,  distinguished. 

The  statute  provides  that  every 
"person  shall  be  assessed  in  the 
town  or  ward  where  he  resides 
when  the  assessment  is  made^  for 
all  lands  owned  by  him  within  such 
town  or  ward,  &c."  1  R.  S.,  389, 
§  1.  Section  8,  of  Art.  2,  of  the 
same  Title,  1  R.  S.,  390,  provides 
that  *'  between  the  first  days  of 
May  and  July  in  each  year  they 


(the  assessors)  shall  proceed  to  as- 
certain, by  diligent  inquiry,  the 
names  of  all  the  taxable  inhabit- 
ants in  their  respective  towns  or 
wards  and  also  all  the  taxable 
property,  real  or  personal,  within 
the  same."  Section  9  provides 
''They  shall  prepare  an  assess- 
ment roll,  &c." 

This  roll,  under  the  statute,  has 
to  be  completed  on  or  before  the 
first  day  of  September  and  deliv- 
ered to  the  supervisor  of  the  town. 
As  so  completed  it  constitutes  the 
basis  on  which  the  tax  is  imposed 
by  the  supervisor.  A  person  so 
assessed  for  personal  property  be- 
comes liable  to  pay  the  tax  when 
levied  even  though  in  the  mean- 
time he  should  cease  to  become 
the  owner  thereof  by  reason  of  its 
loss  or  destruction. 

The  same  rule  prevails  with  real 
estate ;  its  value,  in  the  meantime, 
from  various  causes  may  be  great- 
ly depreciated,  yet  such  deprecia- 
tion could  not  change  or  alter  the 
amount  of  the  tax  to  be  levied. 

These  various  provisions  would 
seem  to  indicate  the  legislative  in- 
tent to  fix  the  liability  for  the  tax 
upon  the  owner  at  the  time  of  the 
assessment,  or  the  time  of  the 
completion  and  delivery  of  the  roll 
by  the  assessors  to  the  supervisor. 
This  is  undoubtedly  the  case  with 
personal  property,  and  the  statute 
appears  to  make  no  distinction  in 
this  regard  as  to  real  estate. 

Judgment  reversed,  and  new 
trial  ordered  before  another  ref- 
eree, costs  to  abide  event. 

Opinion  by  Haight^  J.;  Smith, 
P.  J.,  and  Bar  din,  J.,  concur. 
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CONTRACT.    SALE.    TITLE. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

H.  Cordenio  Smith,  plff,.  v.  Hi- 
ram K.  Edwards,  Sheriff,  deft. 

Decided  April,  1883. 

Plaintiff  entered  into  a  written  contract  with 
the  firm  of  A.  &  Co.,  b>  which  the  latter 
agreed  to  manufacture  and  furnish  certain 
machinery  free  on  board  the  cars,  plaintiff 
to  pay  cash  on  the  receipt  of  the  goods. 
Hdd,  That  the  title  to  the  machinery  passed 
when  it  was  separated,  set  apart  and  ship- 
ped, consigned  to  plaintiff,  the  purchaser. 

Motion  for  a  new  trial  on  ex- 
ceptions ordered  heard  in  the  first 
instance  at  General  Term  after  ver- 
dict for  plaintiff. 

On  April  4th,  1881,  plaintiff  and 
the  firm  of  A.  &  Co.,  of  Milwau- 
kee, Wis.,  entered  into  a  written 
agreement  whereby  the  firm  agreed 
to  manufacture  and  furnish  at  Mil- 
waukee, free  on  board  cars,  certain 
machinery,  consisting  of  rolls  and 
frames  and  purifiers,  all  to  be  of 
good   material   and  workmanship 
and  to  furnish    plans  of    the  ar- 
rangement of  machinery  and  work 
at  cost  in  30  days  from  date  if  de- 
sired, and  plaintiff  agreed  to  pay 
cash  on  the  receipt  of  the  goods. 
The  goods  were  manufactured  and 
shipped  to  plaintiff.     The  articles 
specified  in  the  contract  were  not 
all    manufactured  at    or  shipped 
from  Milwaukee,  nor  did  they  con- 
stitute one  machine.     Some  were 
shipped  April  20  from   Jackson, 
Mich.,  and    some    from    Ansonia 
about    May    20.  .    The    purifiers 
reached  Marcellus  station  the  last 
day  of  April,  1881,  and  were  seized 
by  defendant,  as  sheriff,  under  and 


by  virtue  of  an  attachment  against 
A.  &  Co.  Certain  rolls  and  f  ram«s 
shipped  from  Milwaukee  reached 
Marcellus,  May  9,  1881,  and  were 
attached  by  the  sheriff  in  the 
freight  house.  Plaintiff  thereupon 
brought  this  action.  At  the  close 
of  the  evidence  there  was  a  request 
to  submit  the  case  to  the  jury,  to 
ascertain  "  whether  the  under- 
standing of  the  parties  was  not 
that  this  property  should  be  de- 
livered and  the  title  passed  at 
Marcellus  Palls  instead  of  Milwau- 
kee," or  **the  intent  of  the  parties; 
that  that  would  constitute  the  con- 
tract as  the  jury  should  find  upon 
that  intent."  The  request  was 
denied. 

Waters^  McLennan  &  Dillaye, 
for  plff. 

Bollin  Tracy^  for  deft. 

Held^  No  error;  that  as  the  con- 
tract was  in  writing  and  provided 
for  the  sale  of  the  property  the 
title  passed  to  the  purchaser  when 
the  property  was  thus  separated, 
set  apart  to  and  shipped,  consigned 
to  the  purchaser.  47  N.  Y.,  452. 
If  the  property  had  been  lost  by 
the  carrier  the  consignor  could  not 
have  maintained  an  action  against 
the  carrier  for  the  loss  thereof.  47 
N.  Y.,  36.  The  intent  of  the  par- 
ties as  to  when  the  title  should 
pass  of  course  is  to  be  gathered 
from  the  contract  and  the  sur- 
rounding circumstances.  11  Eng. 
(Moak),  316;  11  N.  Y.,  40;  27  Alb. 
L.  J.,  114.  And  where,  as  in  this 
case,  the  facts  are  not  in  dispute, 
the  question  of  intent  is  one  of 
law.  25  N.  Y.,  525;  86  id.,  596. 
There  was  not  such  a  conflict  in  the 
evidence  as  to    surrounding   cir- 
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cumstances,  nor  such  an  ambigui- 
ty in  the  language  of  the  contract 
as  to  require  the  question  of  the 
intent  of  the  parties  as  to  the  pass- 
ing of  title  to  be  submitted  to  the 
jury. 

Kein  v.  Tupper,  52  N.  Y.,  653 ; 
Hammett  v.  Linneraan,  48  N.  Y., 
399;  Rodgersv.  Phillips,  40  N.Y., 
519,  and  Halterline  v.  Rice,  62 
Barb.,  593,  distinguished. 

Motion  denied,  and  judgment 
ordered  for  plaintiflf  on  verdict. 

Opinion  by  Hardin^  J./  Smith, 
P,J.,  and  Barker y  J,,  concur. 

SPECIFIC  PERFORMANCE. 
EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Eugene  Brown,  respt^  v.  Hiram 
Brown  et  al.,  impld.,  applts. 

Decided  April,  1883. 

To  sustain  an  action  for  tlie  specific  perform- 
ance of  an  oral  agreement  for  the  sale  of 
land  made  by  a  person  since  deceased,  the 
existence  of  the  agreement  should  be  estab- 
lished by  clear  and  satisfactory  proof,  and 
it  should  l)e  shown  that  the  act  of  perform- 
ance relied  upon  to  take  the  agreement  out 
of  the  statute  of  frauds  was  a  performance 
of  the  identical  agreement. 

The  widow  of  a  person  alleged  to  have  made 
such  an  agreement,  who  holds  a  life  estate 
in  the  land  under  the  will  of  her  husband, 
and  who  has  suffered  default  in  the  action, 
is  not  incompetent,  under  §  839,  to  prove 
the  making  of  the  alleged  agreement. 

Plaintiff,  to  prove  performance  on  his  part, 
testified  as  to  the  manner  m  which  he  man- 
aged the  farm  and  purchased  supplies  after 
the  making  of  said  agreement.  Held,  That 
a  question  whether  he  had  done  the  same 
acts  prior  to  that  time  was  proper  and  ma- 
terial. 

Appeal  from  judgment,  entered 
upon  report  of  referee,  requiring 


defendants  to  convey  and  release 
certain  lands  to  plaintiflf. 

One  B.  died  in  1879,  leaving  sur- 
viving his  widow,  a  daughter  and 
two  sons,  plaintiflf  and  defendant 
Hiram.  He  left  a  will,  made  a 
few  days  before  his  death,  by 
which  he  devised  the  use  of  his 
farm  to  his  widow  for  life,  and 
provided  that  after  her  death  it 
was  to  be  divided  equally  between 
his  three  children  or  their  heirs. 

After  the  probate  of  the  will 
plaintiflf  endeavored  to  purchase 
their  shares  from  his  brother  and 
sister,  but  disagreed  as  to  terms. 
He  then  brought  this  action  for 
specific  performance,  alleging  that 
about  March  1,  1871,  his  father 
entered  into  a  contract  or  agree- 
ment with  him,  by  which  he  agreed 
to  convey  the  farm  to  plaintiflf  in 
consideration  that  plaintiflf  should 
work  and  manage  the  farm  and 
support  and  take  care  of  B.  and 
his  wife  during  said  B.'s  lifetime ; 
that  plaintiflf  performed  on  his 
part,  and  that  B.  neglected  and 
failed  and  neglected  to  perform, 
in  that  he  did  not  convey  said 
premises  to  plaintiflf  as  agreed. 

Tf  he  widow  suflfered  default.  The 
other  defendants  answered,  deny- 
ing the  alleged  contract  and  set- 
ting up  the  devise. 

The  referee  found  that  the  agree- 
ment was  made  as  alleged,  by 
parol,  and  that  plaintiflf  kept  and 
performed  the  same  on  his  part, 
and  gave  judgment  for  plaintiflf  as 
above. 

Stull  &  Bennett,  for  applts. 

TT.  H,  Shuart  and  John  S.  Mor- 
gan,  for  respt. 

Held^  That  the  referee  is  correct 
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when  he  states  in  his  opinion,  ^^It 
is  necessary,  in  order  to  take  a 
case  out  of  the  statute  of  frauds 
on  the  ground  of  part  performance 
of  the  contract,  that  the  contract 
should  be  made  out  by  clear  and 
satisfactory  proof,   and    that  the 
ad  of  performance  is  of  tJie  identi- 
cal conlract^^'*  and  also  in  saying, 
*'The    general    language    of    the 
book  is  that  part  performance  will 
not  take  a  parol  agreement  out  of 
the  statute  unless  the  terms  of  the 
agreement  distinctly  appear  or  are 
made  out  to  the  satisfaction  of  the 
Court."     1  Johns.  Chap.,   284;  1 
Barb.,  497;  4  Wall,  517.    And   he 
might  with  great  propriety  have 
added,  ''Contracts claimed  to  have 
been  entered  into  with  aged  or  in- 
firm persons,  to  be  enforced  after 
death,  to   the  detriment  and   the 
disinheriting  of  lawful  heirs,  who 
otherwise    would    be    entitled    to 
their  estates,  are  properly  reccarded 
with  grave  suspicion  by  courts  of 
justice,    and    should    be    closely 
scrutinized  and  only  allowed    to 
stand  when   established    by    the 
strongest  evidence.      More    espe- 
cially   should    this    rule    prevail 
when  the  contract  is  not  in  writ- 
ing,   rests    entirely    upon    parol 
testimony  which  is  not  very  pre- 
cise and  somewhat  uncertain,  and 
is  directly  in  conflict  with  the  will 
of  the  deceased   *  *   *  and  which 
remained  unrevoked  at  the  time  of 
his  decease."     72  N.  Y.,  403.    See 
also  10  Hun,  322;  28  N.  Y.,  494; 
25  Barb.,  438;  40  N.  H.,  352;  20 
Md.,  282;  59  Barb.,  38;  24  N.  J. 
Eq.,  316;  33  Mich.,  253;  4  Wall., 
613;  34   N.  Y.,  307;  56  id.,  357; 
66id.,[277;  65  Barb.,  519. 


The  widow  was  called  as  a  wit- 
ness by  plaintiff  to  establish  the 
alleged  parol  agreement,  and  her 
testimony  admitted,  under  objec- 
tion, that  she  was  incompetent. 

Held,  No  error ;  that  she  was 
not  incompetent  under  §  829  of 
the  Code;  that  although  she  may 
be  said  to  be  a  person  interested  in 
the  event,  it  cannot  be  said,  while 
testifying  in  favor  of  plaintiff  in 
support  of  his  complaint,  that  she 
was  testifying  in  her  own  behalf 
or  interest.  On  the  contrary,  she 
was  testifying  against  her  interest. 
The  necessary  effect  of  a  judgment 
as  against  her  was  to  pare  down  her 
rights  from  a  life  estate  in  the  whole 
of  the  property  to  simply  a  life 
interest  as  doweress  in  one-third. 
By  the  terms  of  the  will  she  was 
given  the  use  of  the  real  estate  for 
life.  If  her  son  succeeds  in  this 
action,  she,  as  well  as  the  other 
defendants,  is  required  to  release 
and  convey  whatever  interest  she 
derived  by  the  terms  of  the  will  as 
a  life  tenant  to  her  son. 

Hunter  v.  Herrick,  26  Hun,  272, 
distinguished. 

If  the  agreement  was  that  the 
son  should  support  and  take  care 
of  her  during  her  life,  in  the  event 
that  she  should  survive  her  hus- 
band, then  it  is  obvious  that,  to 
allow  her  to  certify  to  such  an 
agreement,  would  be  to  allow  her 
to  testify  in  her  own  behalf  or  in- 
terest. But  while  she  states  in 
one  part  of  her  testimony  that  that 
was  a  part  of  the  agreement,  she 
finally  apparently  repudiates  it 
and  limits  the  agreement  to  a  re- 
quirement to  support  and  take 
care  of  the  father  during  his  life. 
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Her  testimony  was  very  essential 
to  plaintiflTs  case.  Without  it 
one  of  the  requirements  of  the 
rule  would  not  be  answered  by 
any  legitimate  evidence  in  the 
case,  as  she  is  the  only  competent 
witness  who  speaks  from  a  per- 
sonal knowledge  of  the  alleged 
contract. 

Plaintiff,  to  establish  that  his 
acts  and  doings  after  March  1, 
1871,  were  under  the  alleged  agree- 
ment, and,  in  fulfilment  of  it,  was 
allowed  to  testify  as  to  the  manner 
in  whicli  the  business  was  done 
after  that  time,  the  work  and  im- 
provements done  on  the  farm, 
exchange  of  works  with  neighbors, 
and  the  purchase  of  groceries  for 
the  use  of  the  family.  On  cross- 
examination  he  was  asked,  *'  Had 
you  prior  to  March  1,  1871,  gone 
right  on  and  done  this  work  and 
furnished  moneys  and  paid  hired 
help,  and  generally  what  you  have 
stated  you  did  since  1871  ?"  This 
was  objected  to,  and  the  objection 
sustained. 

Held,  Error ;  that  the  question 
was  proper  and  material.  The 
very  facts  which  plaintiff  had 
testified  to  in  respect  to  the  man- 
agement of  the  farm  from  1871  on 
were  the  facts  relied  on  to  show 
that  he  had  partly  performed  on 
his  part  the  oral  arrangement  be-  ( 
tween  himself  and  his  father ;  that 
he  had  so  far  on  his  part  consum- 
mated the  contract  in  reliance  upon 
it  that  the  statute  of  frauds  was 
silenced  by  those  acts.  It  was 
therefore  competent  for  defendants 
to  shake  and  overthrow,  if  they 
could,  out  of  the  mouth  of  the 
witness,  the  position  taken  in  be- 


half of  his  case  in  one  of  its  es- 
sential parts.  If  the  same  acts 
and  the  same  doings  took  place 
by  and  between  him  and^his  father 
before  the  alleged  agreement,  as 
he  alleges,  took  place  after  it,  the 
conclusion  might  not  have  been 
reached  by  the  referee  that  the 
acts  and  doings  after  March  1, 
1871,  were  in  consequence  of  and 
in  reliance  on  the  alleged  parol 
agreement. 

A  motion  for  nonsuit  was  made 
on  the  ground  that  the  executor 
should  have  been  made  a  party 
defendant.     This  was  denied. 

Held^  No  error;  there  was  no 
such  defense  in  the  answer.  27 
Alb.  L.  J.,  173;  Code,  §  148;  12 
N.  Y.,  580 ;  and,  besides,  it  is  not 
apparent  that  this  action  would 
interfere  with  the  rights  of  credit- 
ors of  the  executor  in  the  settle- 
ment of  the  estate. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  final  award  of  costs. 

Opinion  by  Hardin,  J.;  Smith, 
P,  J.^  and  Barker^  J.,  concur. 


BILL  OF  PARTICULARS. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Philip  SchulhoJBf,  respt,  v.  The 
Co-operative  Dress  Ass'n,  a/?pZ<. 

Decided  May  11,  1883. 

Although  a  bill  of  particulars  is  defective  it 
is  sufficient  at  least  to  prevent  defendant 
from  claiming  that  plaintiff  is  precluded 
from  giving  evidence  of  the  account  in 
question.  It  is  necessary  for  defendant  to 
apply  to  the  court  or  a  judge  for  an  order 
requiring  a  further  account  to  be  delivered. 
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Appeal  from  orders  referring 
the  issues  in  these  actions  to  be 
heard  and  tried  by  a  referee. 

These  were  actions  involving  the 
examination  of  long  accounts. 
Defendant  demanded  a  copy  of 
the  account  of  the  sales  and  deliv- 
eries of  the  goods  referred  to  in 
the  complaint.  Plaintiff  in  due 
time  served  a  copy  of  the  items  of 
the  accounts,  each  marked  on  the 
outside  *^Bill  of  items  of  plaintiflPs 
claim  herein,"  and  headed  on  the 
outside  *' Bill  of  particulars" 
duly  verified.  Defendant  claimed 
that  these  bills  were  defective 
in  not  showing  the  particulars 
of  the  accounts  referred  to. 
Defendant  opposed  the  motions  on 
the  ground  that  plaintiff  was  by 
operation  of  the  Code  precluded 
from  giving  evidence  of  the  ac- 
counts upon  the  trial,  because  of 
this  defect. 

Blumensteil  &  Hirsch^  for  respt. 

C.  C.  Prentice^  for  applt. 

Held,  That  assuming  that  the 
accounts  or  bills  of  particulars 
served  were  defective,  they  were 
suflScient  at  least  to  prevent  de- 
fendant from  claiming  that  plain- 
tiff was  precluded  from  giving 
evidence  of  such  account.  The 
defect  in  them  simjjly  set  in  ope- 
ration the  provision  of  the  Code 
which  made  it  necessary  for  de- 
fendant to  apply  to  the  court  or  a 
judge  for  an  order  requiring  a  fur- 
ther account  to  be  delivered.  That 
has  not  been  done  in  this  case. 
The  objection  raised  by  defendant 
would  be  a  sufficient  answer,  we 
think,  to  a  motion  to  refer  where 
there  had  been  a  proper  demand 
and  a  total  failure  to  pay  any  at- 
VoL  17— No.  15. 


tention  to  it ;  but  not  in  such  a 
case  as  this. 

Orders  affirmed,  with  $10  costs 
and  disbursements  in  one  case 
only. 

Opinion  by  Davis,  P  J.  ;  Dan- 
iels^ 7!,  concurs. 


CORPORATIONS.     STOCK- 
HOLDERS.    PLEADING. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

James  S.  McMaster,  respt,  v. 
Marshall  T.  Davidson,  applt. 

Decided  April,  1883. 

A  stockholder  in  a  manufacturiDg  corpora- 
tion is  liable  for  debts  of  the  company  fall- 
ing due  after  he  becomes  and  while  he  con- 
tinues to  be  a  stockholder  although  the  con- 
tract under  which  they  accrue  was  made 
before  he  became  one. 

Where  the  complaint  against  a  stockholder 
alleged  that  within  one  year  after  said  debt 
became  due  an  action  was  brought  against 
the  company  and  a  judgment  recovered 
against  it,  HeJdy  on  demurrer,  that  this  was 
sufficient  to  indicate  that  the  judgment  was 
for  the  same  debt. 

Appeal  from  judgment  overrul- 
ing demurrer  to  complaint  and 
rendering  judgment  for  plaintiff. 

Action  by  assignee  of  a  judg- 
ment creditor  of  a  manufacturing 
corporation  against  defendant  on 
the  ground  that  he  is  a  stock- 
holder and  that  no  certificate  that 
the  capital  stock  had  been  paid  in 
was  filed,  as  required  by  law. 

The  complaint  averred  that  de- 
fendant became  a  stockholder  on 
or  about  October  7,  1875,  and  has 
ever  since  been  a  stockholder ; 
that  on  or  about  June  10,  1875, 
said    corporation    entered  into   a 


Digitized  by 


Google 


338 


NEW  YORK  WEEKLY  DIGEST. 


contract  with  B.,  plaintiflfs  as- 
signor, to  insert  an  advertisement 
in  a  jonrnal  published  by  him,  for 
one  year,  commencing  in  the  July 
number,  for  $400,  payable  quar- 
terly ;  that  B.  performed  ;  that 
within  one  year  after  said  debt  be- 
came due  an  action  was  commen- 
ced against  said  corporation,  and 
a  judgment  recovered  against  it 
for  $681.18,  being  $442.84  due  on 
contract,  and  $188.34  costs  ;  alleg- 
ed that  execution  thereon  was  re- 
turned unsatisfied,  and  the  judg- 
ment assigned  to  plaintiff,  and  de- 
manded judgment  for  $412.60, 
the  amount  of  the  contract  debt 
and  interest  from  the  time  that  the 
payments  were  due. 

Defendant  denjurred  to  the  com- 
plaint on  the  ground  that  it  did 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  de- 
murrer was  overruled  and  judg- 
ment ordered  for  the  amount  of 
the  three  last  payments  which  be- 
came due  on  the  contract. 

Appellant  claims  that  the  judg- 
ment was  erroneous,  first,  be- 
cause defendant  was  not  a  stock- 
holder when  the  contract  under 
which  he  is  sought  to  be  made 
liable  was  made. 

Sewell  &  Pierce,  for  applt. 

Peck  &  Robinson^  for  respt. 

Held^  Untenable.  If  the  section 
contained  only  the  words  ** con- 
tracts made,"  in  prescribing  what 
the  stockholders  should  be  liable 
for,  the  argument  now  made 
would  avail  defendant.  But  the 
statute  declares  the  stockholders 
shall  be  liable  '*  for  all  debts  * 
*  *  made  by  such  company." 
According  to  the  terms  of  the  con- 


tract there  was  no  debt  dlie  from 
the  company  to  B.  until  tifter  he 
had  performed  services  for  the 
company  under  his  contract  with 
it  and  upon  the  request  named  in 
the  contract.  Such  services  be- 
came due  at  the  end  of  each  quar 
ter,  and  then  it  was  that  a  debt 
arose  against  the  company.  41  • 
Barb.,  542;  17  N.  Y.,465. 

Moss  V.  Oakley,  2  Hill,  268; 
Freeland  v.  McCuUough,  1  Den., 
426  ;  Tracy  v.  Yates,  18  Bart.,  152; 
Phillips  V.  Therasson,  11  Hun,  144, 
distinguished. 

That  an  action  may  be  brought 
by  a  single  creditor  against  a 
stockholder  for  a  debt  contracted 
by  the  company.  60  N.  Y.,  569  ; 
74  id.,  142. 

Appellant  also  claims  that  the 
judgment  is  erroneous  because  the 
action  against  the  company  was 
for  the  whole  amount  and  no  ac- 
tion was  brought  for  either  of  the 
instalments. 

HeM^  That  the  averment  of  the 
complaint  that  a  judgment  was  re- 
covered by  B.  within  one  year  after 
said  debt  became  due  was  suffi- 
cient, on  demurrer,  to  indicate 
that  the  judgment  there  was /or 
the  same  debt  for  which  plaintiff 
recovered  here,  at  least  so  far  as 
the  recovery  here.  The  greater  in- 
cludes the  lesser.  That  there  was 
a  recovery  there  for  four  quarters 
is  to  be  taken  as  including  the 
three  instalments  recovered  here. 

Shellington  v.  Howland,  67 
Barb.,  14,  distinguished. 

Appellant  also  claims  that  it  was 
error  to  include  in  the  judgment 
the  instalments  falling  due  De- 
cember 1,  1875,  and  March  1, 1876, 
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as  they  became  due  more  than  one 
year  before  the  action  was  brought 
a^inst  the  company,  as  that  was 
not  commenced  till  March  5,  1877. 

Held^  That  the  demurrer  must 
be  held  to  admit  the  allegation  of 
the  complaint  that  within  one  year 
"  after  said  debt  became  due  "  B. 
•  brought  an  action  against  the 
company  for  the  debt.  If  defend- 
ant has  a  defence  of  the  statute  of 
limitations  he  must  set  up  the 
same  in  an  answer  after  leave  ob- 
tained. 

Judgment  affirmed. 

Opinion  by  Hardin^  J.\  ;  Smithy 
P.J.y  and  Macomber^  y., concur. 


EVIDENCE.     DEPOSITIONS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Ryland  H.  McDonald,  applt^ 
V.  Mary  E.  Woodbury,  exrx., 
respt. 

Decided  May  11,1883. 

Where  both  parties  to  an  action  are  examined 
before  trial,  each  in  the  presence  of  the 
other,  and  the  respective  parties  perpetuate 
their  statements  in  a  formal  way,  upon  the 
death  of  the  defendant  before  trial,  both  de- 
positions may  be  used  upon  the  trial  of  the 
action. 

Appeal  from  a  judgment  dismis- 
sing complaint. 

This  action  was  originally 
against  Henry  Woodbury,  who 
died  during  its  pendency.  After 
issue  was  joined  the  depositions 
of  plaintiflf  and  of  defendant  were 
both  taken  under  a  stipulation  be- 
tween the  respective  attorneys. 
The  examination  of  plaintiflf  was 
conducted  in  the  nature  of  a  cross- 


examination  by  defendant's  coun- 
sel, defendant  being  personally 
present.  A  similar  examination  of 
defendant  was  also  taken,  and 
both  were  duly  signed  and  sworn 
to.  Defendant  died  and  his  exec- 
utrix was  substituted  as  defendant. 
Upon  the  trial  plaintiflf,  being  dis- 
qualified from  testifying,  offered 
in  evidence  his  deposition,  which 
was  rejected  and  exception  taken. 
The  deposition  of  defendant  was 
read  to  the  jury.  The  complaint 
was  dismissed,  because  plaintiflf 
failed  to  prove  his  case. 

Bd.  0.  Graves^  for  applt. 

Reuben  IT.  Underhill,  for  respt. 

Held^  That  the  precise  question  in 
controversy  in  this  case  has  been  de- 
cided in  favor  of  plaintiflf.  24  Hun, 
143.  Although  there  may  be  some 
room  to  doubt  the  accuracy  of  this 
decision,  yet  nevertheless  we  think 
tlve  reasoning  by  which  it  is  sus- 
tained is  such  as  to  justify  us  in 
concurring.  There  was  an  express 
stipulation  that  these  depositions, 
either  or  both,  might  be  read  upon 
the  trial,  and  substantial  justice 
would  seem  to  require  that  the 
stipulation  should  be  enforced,  in- 
asmuch as  plaintiflf,  by  the  death 
of  the  defendant,  is  prevented  from 
giving  evidence  which  is  essential 
to  the  maintenance  of  his  action, 
and  as  to  which  this  deposition  is 
suflScient,  and  as  to  which  the  de- 
fendant's evidence  is  also  before 
this  court. 

Judgment  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide 
the  event. 

Opinion  by  Brady ^  J.  ;  Davis^ 
P.  J.y  and  Daniels,  /.,  concur. 
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LIFE  INSURANCE.  MARRIED 
WOMEN. 

N.  Y.  Supreme  Court.     General 
Term.    Fourth  Dept. 

Aveline  Beer,  respt.^  v.  Augns- 
tus  H.  Sanger,  applt. 

Decided  June,  1883. 

Plaintiff  united  with  her  husband  in  assign- 
ing to  defendant  to  secure  him  for  his  en- 
dorsement of  her  commercial  paper,  she 
being  engaged  in  business  on  her  sole  ac- 
count, a  policy  of  insurance  on  the  life  of 
her  husband  for  the  benefit  of  plaintiff  and 
her  children;  the  policy  being  issued  under 
the  Act,  Chapter  80  of  the  Laws  of  1840, 
entitled,  *'An  Act  in  respect  to  insurance 
of  lives  for  the  benefit  of  married  women." 
In  an  action  by  plaintiff  to  recover  posses- 
sion of  the  policy,  Held,  That  the  policy 
was  not  assignable,  save  in  cases  author- 
ized by  Chapter  821  of  the  Laws  of  1878, 
and  Chapter  248  of  the  Laws  of  1879. 

Action  to  recover  possession  of 
a  policy  of  life  insurance  upon  the 
life  of  William  Beer,  husband  of 
plaintiff,  issued  for  the  benefit  of 
plaintiff  and  her  children. 

The  policy  contained  an  agree- 
ment on  the  part  of  the  company 
to  pay  to  plaintiff,  her  executors, 
administrators  or  assigns,  for  her 
sole  use,  the  sum  of  $2,000.  In 
case  plaintiff  should  not  survive 
her  husband,  the  amount  of  the 
insurance  was  payable  to  plain- 
tiflTs  children.  Subsequently  plain- 
tiff united  with  her  husband  in 
an  assignment  of  the  policy  to  de- 
fendant to  secure  him  against  loss 
by  reason  of  his  endorsement  of 
the  commercial  paper  of  plaintiff, 
who  was  then  engaged  in  business 
on  her  sole  account. 

Hunt,  Leavenworth  <fe  Weaver^ 
for  respt. 

Charles  M,  Platt^  for  applt. 


Held,  That  this  case  is  governed 
by  Eadie  v.  Slimmon,  26  N.Y.,  9, 
which  distinctly  holds  that  a  pol- 
icy of  insurance  issued  under  the 
Act  of  1840,  entitled  ''An  Act  in 
respect  to  insurance  of  lives  for 
the  benefit  of  married  women,'' 
was  not  assignable,  the  court  say- 
ing: ''We  think  the  intent  of  the  , 
statute  was  to  make  these  policies 
a  security  to  the  family  of  any 
married  man  and  a  provision  for 
their  use  and  benefit,  and  that  this 
intent  would  be  defeated  if  they 
were  held  to  be  assignable  by  the 
wife  like  ordinary  choses  in  action 
belonging  to  her  in  her  own  right 
as  her  separate  property.  This 
principle  has  been  repeatedly  re- 
affirmed. 69  N.  Y.,  687 ;  76  N.Y., 
685;  86  N.  Y.,  II. 

Defendant  claimed  that  even 
though  the  policy  was  not  assign- 
able so  as  to  divest  the  wife  and 
children  of  the  benefits  thereof, 
yet  defendant  might  hold  it  as  a 
pledge  upon  the  contingency  of 
her  husband  succeeding  to  some 
right  under  it  in  the  event  of  his 
surviving  his  wife  and  children. 

Heldy  That  this  claim  was  not 
tenable.     86  N.  Y.,  11. 

Judgment  af&rmed. 

Opinion  by  Macorrhber,  /.  / 
Smith,  P.  •/.,  and  Hardin,  /., 
concur. 


ATTACHMENT.       INSOLV- 
ENCY. 
N.Y.  Supreme  Court.    General 
Term.    First  Dept. 
The  Market  Nat'l  Bankof  N.Y., 
respt,  V.  The  Pacific  Nat'l  Bank  of 
Boston,  applL 
Decided  May  11,  1883. 
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When  a  motion  to  vacate  an  attachment  haa 
been  made,  as  required  by  §  682,  Code  Civ. 
Pro.,  before  the  property  attached  has  been 
applied  to  the  payment  of  the  judjipnent  in 
the  action,  the  right  of  appeal  from  the  or- 
der denying  such  motion  is  not  lost  by  the 
application  of  the  attached  property  to  the 
payment  of  such  judgment  before  the  tak- 
ing of  the  appeal. 

An  act  of  insolvency,  within  the  meaning  of 
§  5,242  of  the  Revised  Statutes  of  the  U.  S. 
prohibiting  the  issumg  of  any  attachment 
against  the  property  of  a  National  Bank 
which  has  committed  such  an  act,  is  any 
act  proceeding  from  the  inability  of  the 
bank  to  pay  its  debts  in  the  ordinary  course 
of  its  business,  and  such  an  act  may  be 
committed,  notwithstanding  the  fact  that 
the  bank  may  be  solvent  in  the  sense  of  Us 
assets  being  ultimately  sufficient  to  pay  its 
debts  with  careful  management  and  a  pro- 
per disposition  of  its  property. 

Appeal  from  an  order  denying 
a  motion  to  vacate  an  attachment. 
This  action  was  brought  to  reco- 
ver the  amount  of  five  certificates 
of  deposit, issued  by  defendant  and 
subsequently  purchased  by  plain- 
tiflf,  for  upward  of  $25,000.    The 
attachment  was  issued  upon  the 
ground  thatdefendant  wasa  bank- 
ing corporation   formed  and  exist- 
ing in  the  State  of  Massachusetts. 
It  appeared  that,  before  the  attach- 
ment was  issued,  defendant  had 
failed  and  refused,   upon  due  de- 
mand, to  pay  certain  debts  owing 
by  it,  including  the  certificates  of 
deposit  held  by  plaintiff,  and  that 
on  the  day  before  the  attachment 
was  served  the  doors  of  the  bank 
had  been  closed  and  it   had  been 
placed  in  possession  of  an  exami- 
ner under  the   authority    of    the 
Bank  Department  of  the  United 
States,    and    it    so  continued  for 
about  four  months,  when,  owing 
to  an  improvement  in  its  prospects, 
*  it  was  allowed  to  resume  its  busi- 


ness, which  it  continued  for  about 
three  months,  when  it  was  declar- 
ed insolvent  and  placed  in  the 
hands  of  a  receiver. 

A  motion  was  made  to  vacate  the 
attachment  on  the  ground  that  de- 
fendant had  committed  acts  of  in- 
solvency before  its  issuance,  and 
that  the  attachment  was  conse- 
quently void  under  §  5,242  of  the 
U.  S.  R.  S.  Plaintiff  claimed  that 
at  the  time  of  issuing  the  attach- 
ment defendant  was  not  insolvent, 
inasmuch  as  its  assets  were  suffi- 
cient to  have  paid  its  debts  and 
liabilities  by  a  proper  management 
and  disposition  of  its  property, 
and  that  consequently  the  attach- 
ment was  properly  issued.  The 
motion  to  vacate  the  attachment 
was  denied  aiid  defendant  appeal- 
ed. 

The  motion  to  vacate  the  attach- 
ment was  made,  as  required  by 
§  682  of  the  Code  of  Civ.  Proc, 
before  the  property  attached  was 
applied  to  the  payment  of  the 
judgment  recovered  in  the  action, 
but,  before  the  appeal  was  taken, 
that  property  was  so  applied,  and 
for  that  reason  a  motion  was  made 
to  dismiss  the  appeal. 

Willard  Bartlett,  for  applt. 

Abram  Wakeman^  for  respt. 

Held^  That  the  right  of  appeal 
was  not  affected  by  the  application 
of  the  property  attached  to  the 
payment  of  the  judgment,  and  that 
the  motion  to  dismiss  the  appeal 
should  be  denied. 

That  an  act  of  insolvency  with- 
in the  meaning  of  the  section  of 
the  R.  S.  of  the  U.  S.  {supra)  is 
any  act  proceeding  from  the  ina- 
bility of  the  bank  to  pay  its  debts 
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in  the  ordinary  course  of  its  busi- 
ness, and  such  an  act  may  be  com- 
mitted notwithstanding  the  fact 
that  the  bank  may  be  solvent  in 
the  sense  of  having  sufficient  as- 
sets ultimately  to  pay  its  debts 
with  careful  management  and  a 
proper  disposition  of  its  property. 
81  N.  Y.,  38S  ;  19  Hun,  477 ;  13 
Wall.,  40  ;  15  Hun,  422. 

That  the  failure  of  the  bank  to 
pay  debts  upon  due  demand  owing 
by  it,  together  with  the  fact  that 
its  doors  had  been  closed  and  it 
had  been  placed  in  the  possession  of 
an  examiner,  were  acts  of  insolv- 
ency within  the  meaning  of  the 
said  statute. 

Order  reversed. 

Opinion  by  Daniels^  J,;  Brady y 
/.,  concurs. 

LIFE  INSURANCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Chas.  F.  Holly,  respt  v.  The 
Metropolitan  Life  Ins.  Co.,  applt. 

Decided  May  11,  1883. 

The  right  given  by  a  clause  in  a  policy  of 
life  insurance,  whereby  the  company  agrees 
that,  after  receiving  a  certain  number  of 
premiums  and  upon  surrender  of  the  origi- 
nal policy  within  80  days  after  a  further 
premium  should  remain  unpaid,  it  will  in 
exchange  therefor  issue  a  paid  up  policy 
for  the  full  amount  of  premiums  paid  on 
the  original  policy,  is  not  defeated  by  a 
subsequent  clause  providing  that,  in  case 
the  premium  should  not  be  paid  when  due 
the  company  would  not  be  liable  for  the 
payment  of  any  part  of  the  sum  insured 
and  the  policy  should  cease  and  determine 
and  all  previous  payments  thereon  should 
be  forfeited  to  the  company. 

If  within  30  days  after  a  premium  becomes 
due  on  such  a  policy  a  note  is  taken  by  the 


company  for  such  premium,  and  a  receipt 
given  continuing  the  policy  according  to 
its  terms  and  conditions  until  the  maturity 
of  the  note,  and  this  note  is  not  paid  at 
maturity,  the  insured  has  the  right  to  de- 
mand a  paid  up  policy  within  80  days 
thereafter. 

Appeal  from  judgment  recover- 
ed on  trial  at  Special  Term. 

On  August  10th,  1870,  the  de- 
fendant issued  a  policy  of  life  in- 
surance to  plaintiff,  and,  by  its 
terms,  defendant  agreed  that,  af- 
ter receiving  three  or  more  annual 
premiums  and  upon  the  surrender 
of  such  policy  within  30  days  af- 
ter a  further  premium  should  re- 
main unpaid,  it  would,  in  exchange 
therefor,  issue  a  paid  up  policy  for 
at  least  the  full  amount  of  premi- 
ums received  on  the  original  pol- 
icy. It  was  also  provided  by  a 
subsequent  clause  that,  in  case 
the  premium  should  not  be  paid 
on  or  before  the  time  mentioned 
for  the  payment  thereof,  the  com- 
pany would  not  be  liable  for  the 
payment  of  any  part  of  the  sum 
insured,  and  the  policy  should 
cease  and  determine,  and  all  previ- 
ous payments  made  thereon  should 
be  forfeited  to  the  company. 

William  H.  Arnoux^  for  applt. 

Hiram  A.  Johnson^  for  respt. 

Held,  That  both  clauses  were 
entitled  to  equal  effect  in  the  pol- 
icy, and  the  latter  could  not  be  so 
construed,  notwithstanding  its 
general  language,  as  to  defeat  the 
right  so  clearly  given,  under  the 
circumstances  previously  men- 
tioned, to  a  paid  up  policy. 

After  plaintiff  had  paid  more 
than  the  number  of  premiums 
necessary  to  entitle  him  to  a  paid 
up  policy  under  the  terms  of  the    • 
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original  policy,  a  premium  be- 
came due  which  was  not  paid, 
but,  before  the  expiration  of  the 
thirty  days  within  which  a  paid 
up  policy  could  have  been  de- 
manded, a  note  was  given  by 
plaintiff  to  the  company  for  the 
payment  of  this  premium.  This 
note  was  not  paid,  but  another 
was  taken  in  its  place,  for  which 
the  company  executed  by  its  vice 
president  the  following  receipt  : 
*' Received  from  the  owner  of  pol- 
icy No.  9509  $128.45,  which  con- 
tinues said  policy  in  force  until 
the  16th  day  of  August,  1877,  at 
noon,  in  accordance  with  its  terms 
and  conditions."  This  note  was 
not  paid  when  it  became  due  on 
the  16th  day  of  August,  but,  within 
twenty  days  from  that  date,  plain- 
tiJBf  offered  to  pay  the  note,  and 
requested  the  company  to  deliver 
to  him  a  paid  up  policy,  which 
the  company  refused  to  do.  Plain- 
tiff then  commenced  this  action  in 
which  he  recovered  a  judgment 
adjudging  that  the  defendant  issue 
to  plaintiflf  a  paid  up  policy  for 
$1,729. 

Held,  That,  since  the  original 
thirty  days  mentioned  in  the  pol- 
icy had  not  lapsed  when  the  first 
note  was  accepted  by  the  com- 
pany, the  right  of  plaintiff  to  a 
paid  up  policy  had  not  become 
impaired,  and  the  extension  of 
time  for  payment  had  the  effect  of 
designating  a  new  period  from 
which  the  default  should  after- 
ward be  measured,  for  the  premi- 
um would  not  become  due  until 
the  note  finally  received  was  due, 
t.  e.,  on  the  16th  of  August,  1877, 
and,  therefore,    plaintiff,  by  the 


terms  of  the  policy,  had  the  right 
to  a  paid  up  policy  within  thirty 
days  from  that  time. 

Judgment  affirmed. 

Opinion  by  Daniels,  J. ;  Davis, 
P.  /.,  concurs. 

[See  ante,  201.— Ed.] 


MARRIED  WOMEN.     EVI- 
DENCE. 

N.  Y.  Supreme  Cottrt.  General 
Term.    Fourth  Dept. 

Atwill  Martin,  applt,  v.  Martlia 
A.  Roberts,  respt. 

Decided  June,  1883. 

When  a  married  woman  borrows  money  she 
becomes  liable  to  repay  it,  whether  she  gives 
it  to  her  husband,  expends  it  for  his  bene- 
fit or  disburses  it  herself  or  through  him 
as  her  agent  for  the  benefit  of  her  separate 
estate  or  in  her  separate  business  or  other- 
wise. 

After  plaintiff  had  testified  that  he  had  a 
conversation  with  defendant  after  the  suit 
was  commenced  and  defendant's  case  had 
closed,  plaintiff  was  recalled  and  asked 
what  was  said  between  him  and  defendant 
on  that  occasion  on  the  subject  of  this  dis- 
puted claim.  This  was  ruled  out  as  imma- 
terial and  as  reopening  the  case.  Held, 
error. 

Appeal  from  judgment  in  favor 
of  defendant,  entered  on  verdict, 
and  from  order  denying  motion  for 
a  new  trial  on  the  minutes,  also 
from  order  denying  motion  for 
new  trial  on  newly  discovered  evi- 
dence. 

Action  on  a  promissory  note. 
The  complaint  averred  that  plain- 
tiff loaned  $100  to  defendant  April 
13,  1872,  for  the  benefit  of  her  sep- 
arate estate,  it  being  the  conside- 
ration for  the  note  set  forth,  which 
was  the  several  note  of  the  defend- 
ant and  her  late  husband. 
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The  answer  denied  that  allega- 
tion and  set  up  that  defendant 
was  a  married  woman  when  the 
note  was  made,  and  averred  that 
the  consideration  for  the  note  was 
money  borrowed  by  her  husband 
to  be  used  by  him  in  his  business, 
and  that  the  same  was  received 
by  him,  and  that  defendant  signed 
said  note  as  security  for  her  hus- 
band, all  of  which  was  known  to 
plaintiff  at  the  time  the  money  was 
loaned  and  note  executed. 

Plaintiff  gave  evidence  tending 
to  show  that  the  loan  was  to  de- 
fendant ;  that  the  money  was 
handed  to  her  and  she  looked  it 
over  and  replied  there  was  $100, 
and  in  the  presence  of  plaintiff 
''  told  Mr.  Roberts  to  go  and  pay 
that  on  her  premises  and  bring  her 
a  receipt.''  Defendant  gave  evi- 
dence tending  to  support  the  aver- 
ments of  the  answer. 

The  Court  instructed  the  jury 
that  ''  in  this  case  it  is  incumbent 
on  plaintiff,  in  order  to  recover,  ei- 
ther to  show,  first,  that  this  money 
was  in  fact  applied  for  the  ben- 
efit of  the  separate  estate  of  de- 
fendant *  *  or  prove  that  the 
money  was  borrowed  on  her  part 
for  the  avowed  purpose  of  apply- 
ing the  same  for  the  benefit  of  her 
estate  and  the  loan  was  made  and 
the  note  taken  in  reliance  upon 
such  representation.  One  of  these 
two  things  must  be  established,  ei- 
ther one  or  the  other  ;  either  being 
established    plaintiff  can  recover. 

*  *  *  If  neither  was  proved 
defendant  is  entitled  to  the  ver- 
dict." No  request  was  made  for 
any  further  instructions. 

E,  H.  Misley^  for  applt. 


Walter  Ballou^  for  respt. 

Held.  That  the  Court  might  have 
properly  instructed  the  jury  that 
if  they  found  that  the  money  was 
loaned  to  the  female  maker  of  the 
note,  defendant,  she  was  liable 
upon  her  note  given  therefor.  85 
N.  Y.,  520;  75  id.,  103. 

Brown  v.  Taylor,  75  N.  Y.,  564, 
distingnished. 

If  defendant  was  the  borrower 
she  was  liable  to  repay  the  money. 
This  would  be  so  whether  she  gave 
the  money  she  borrowed  to  her 
husband,  expended  it  for  his  ben- 
efit or  disbursed  it  herself  or 
through  him  as  her  agent  for  the 
benefit  of  her  separate  estate,  or 
in  her  separate  business  or  other- 
wise. It  was,  therefore,  very  im- 
portant to  plaintiff's  right  to  re- 
cover that  the  jury  should  be  told 
that  a  borrowing  by  her,  as  plain- 
tiff had  stated  was  the  case,  was 
sufficient  to  warrant  a  verdict  for 
plaintiff.  The  charge  did  not  con- 
tain that  proposition  untrammeled, 
clear  and  independent  as  a  suffi- 
cient proposition  upon  which,  be- 
ing found,  the  jury  might  bring  a 
verdict  for  plaintiff. 

Plaintiff,  among  other  things, 
testified  that  he  had  a  conversa- 
tion with  defendant  after  the  suit 
was  commenced.  At  the  close  of 
the  evidence  for  plaintiff  he  was 
not  in  court  and  the  right  to  re- 
call him  was  reserved.  Defend- 
ant then  gave  testimony  in  denial 
of  the  facts  in  relation  to  the  loan 
as  stated  by  plaintiff,  and  called 
another  witness  to  corroborate  her. 
Plaintiff  was  then  recalled  and 
asked  "  What  was  said  between 
you  and  Mrs.  Roberts  on  that  oc- 
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casion  on  the  subject  of  this  dis- 
puted claim."  This  was  objected 
to  as  immaterial  and  reopening, 
and  the  objection  was  sustained. 

Held^  Error.  We  must  assume 
the  object  of  the  question  was  to 
show  that  she  made  statements  in 
the  conversation  spoken  of  by 
plaintiff  inconsistent  with  the  evi- 
dence she  bad  just  given.  Certain- 
ly the  question  called  for  evidence 
which  bore  upon  the  issue  between 
the  parties  in  respect  to  the  loan, 
and  therefore  it  was  material. 
Under  the  circumstances  attend- 
ing the  reservation  of  the  right  to 
recall  plaintiflF,  and  in  the  light  of 
the  fact  that  defendant  had  just 
given  her  version  of  the  transac- 
tion, we  cannot  say  that  the  ques- 
tion could  properly  be  excluded 
as  a  matter  of  discretion.  So  far 
as  the  evidence  would  bear  upon 
her  credibility  as  a  witness  it  could 
not  be  said  to  be  a  reopening  of 
the  case.  It  was  the  first  stage  of 
the  case  which  had  come  to  plain- 
tiff where  it  was  competent  for 
him  to  show  any  statement  of  hers 
inconsistent  with  her  evidence. 

Henry  v.  Lowell,  16  Barb.,  268, 
and  Chapman  v.  Brooks,  31  N. 
Y.,  87,  distinguished. 

Judgment  and  order  denying 
new  trial  on  the  minutes  reversed 
and  new  trial  ordered,  costs  to 
abide  event,  and  order  denying 
motion  on  newly  discovered  evi- 
dence affirmed. 

Opinion  by  Hardin^  J.  ;  Smith, 
P.  /.,  and  HaigM,  /.,  concur. 


Vol.  17— No.  15a. 


WILLS. 

N.  Y.  SuPRjoME  Court.   General 
Term.    First  Dept. 

Alfred  L.  Simonson  et  al.,  ex- 
ecutors, respts.^  V.  William  Elmer, 
impld.,  appU, 

Decided  May  11,  1883. 

When  a  provision  of  a  codicil  modifies  a 
clause  in  a  will,  such  clause,  in  order  to 
ascertain  the  testator's  intention,  is  to  be 
read  as  though  it  had  originally  been  writ- 
ten in  conformity  to  the  change  intended 
by  the  testator. 

Appeal  from  judgment  of  Special 
Term  in  an  action  for  the  partition 
of  real  estate. 

The  question  presented  by  this 
appeal  is  whether  the  defendant, 
Elmer,  or  the  respondent,  Schenck, 
is  created  one  of  the  trustees  under 
and  by  the  last  will  and  testament 
and  the  codicil  thereto  of  Samuel 
Wood,  deceased.  The  eleventh  and 
last  clause  is  in  these  words:  ''I 
hereby  nominate  and  appoint  my 
friends,  E.  T.  Schenck,  counsellor- 
at-law,  of  the  City  of  New  York, 
A.  L.  Simonson,  and  M.  Wood, 
son  of  Stephen  Wood,  hereinbefore 
named,  executors  of  this  my  last 
will  and  testament,  and  sole  trus- 
tees of  the  said  '  The  Samuel  Wood 
Benevolent  Institute,'  and  of  the 
trusts  in  this  will  contained." 

The  codicil  is  in  these  words: 
"And  I  further  declare  it  to  be  my 
wi^h  and  intent  that  the  eleventh 
paragraph  of  my  said  will  be  and 
the  same  is  hereby  revoked  or 
modified  so  as  to  conform  to  my 
wish  as  hereinafter  expressed,  to 
wit :  A.  Hewlett,  A.  L.  Simonson, 
M.  Wood  and  Wm.  Elmer  are 
hereby  appointed    the    executors 
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of  the  said  last  will  and  testament 
in  the  place  and  stead  of  those 
mentioned  in  the  eleventh  para- 
graph aforesaid." 

E.  Schenck  and  A.  Wakeman^ 
for  respts. 

Edwards  Pierrepont,  for  applt. 

Held^  That,  to  carry  out  the  in- 
tention of  the  testator,  we  have 
only  to  strike  out  of  the  eleventh 
clause  the  persons  therein  named 
and  insert  the  names  in  the  codicil, 
and  in  no  other  way  can  we  fully 
accomplish  his  intention.  For 
where  a  provision  of  a  codicil 
modifies  a  clause  of  a  will,  such 
clause,  in  order  to  ascertain  the 
testator's  intention,  is  to  be  read 
as  though  it  had  originally  been 
written  in  conformity  to  the  change 
intended  by  the  testator.  The 
name  of  Schenck  is  by  the  codicil 
stricken  out  of  the  eleventh  clause, 
and  the  name  of  Elmer  is  inserted 
in  that  clause,  and,  as  thus  cor- 
rected by  the  testator,  the  clause 
itself  confers  all  the  powers,  both 
of  executors  and  trustees,  upon 
the  persons  named  therein.  The 
court  below,  we  think,  had  no 
ground  for  holding  that  Schenck 
should  remain  as  sole  trustee, 
while  Elmer  and  the  others  named 
should  be  executors  only.  Elmer 
was  made  both  executor  and 
trustee,  and  Schenck  ceases  to 
have  any  relation  to  the  will. 

Judgment  reversed  and  new  trial 
granted,  with  costs  to  abide  event. 

Opinion  by  Davis ^  P.  J.;  Brady 
and  Daniels,  JJ.,  concur. 


PARTITION. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Rosie  Hughes  et  al.,  appUs,,  v. 
James  Hughes  et  al.,  respts. 

Decided  Aug.  7,  1883. 

An  action  for  partition  of  real  estate  can  be 
maintained  by  joint  tenants  or  tenants  in 
common  in  a  vested  remainder  or  reyersioii 
only  when  the  property  which  is  the  sub- 
ject of  the  action  is  capable  of  an  actual 
division.  The  property  cannot  be  sold  in 
such  an  action,  and,  if  it  appears  at  any 
stage  thereof  that  partition  cannot  be  made 
without  great  prejudice  to  the  owners,  the 
complaint  must  be  dismissed. 

Appeal  from  a  judgment  dis- 
missing the  complaint,  entered  on 
a  trial  at  the  Special  Term. 

Ellen  Hughes  died  intestate, 
seized  of  certain  real  estate,  con- 
sisting of  a  single  lot  in  the  city  of 
New  York,  with  a  dwelling  house 
thereon,  and  leaving  her  surviving 
her  husband,  James  Hughes, 
seized  of  an  estate  for  his  life  in 
the  entire  property,  as  tenant  by 
the  curtesy,  and  her  four  children, 
to  whom  descended  the  fee  in  re- 
mainder. 

This  action  was  subsequently 
brought  by  the  three  adult  re- 
maindermen against  the  life- tenant 
and  the  infant  remainderman  for 
partition,  an  accounting  of  rents 
received  and  a  receiver. 

Samuel  O.  Courtney  and  James 
P,  Niemann,  for  applts. 

A.  J.  Simpson,  for  respts. 

Held,  That  an  action  for  parti- 
tion can  only  be  maintained  by 
joint-tenants  or  tenants  in  common 
in  a  vested  remainder  or  reversion 
when  the  property,  which  is  the 
subject  of  the  action,  is  capable  of 
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an  actaal  division.  In  such  an 
action  the  property  cannot  be  sold, 
and,  if  it  appears  in  any  stage 
thereof  that  partition  cannot  be 
made  without  great  prejudice  to 
the  owners,  the  complaint  must  be 
dismissed.  Code  Civ.  Pro.,  §  1533 ; 
66  N.  Y.,  37. 

Jenkins  v.  Pahey,  73  N.  Y.,  365; 
Morse  v.  Morse,  85  N.  Y.,  53; 
Therasson  v.  White,  52  How.,  62, 
distinguished;  and  Chism  v.  Keith, 
1  Hun,  589,  overruled. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Davis, 
P.  J.,  and  Bradyy  J.,  concur. 


GUARANTY. 

N.  Y.  Supreme  Court.    Gen- 
eral Term.    First  Dept. 

Sarah  Taylor,  admrx,  applt,  v. 
VVilliam  P.  Stymus,  respL 

Decided  May  11,  1883. 

When  after  maturity  of  a  bond,  its  payment, 
at  well  as  payment  of  interest  npon  it,  is 
guaranteed,  with  no  stated  time  set  for 
the  payment  of  the  bond,  an  action  may  be 
maintained  at  any  time  for  the  collection  of 
interest  alone  when  the  same  may  be  in 
arrears. 

Appeal  from  a  judgment  dismis- 
sing complaint  and  from  order  de- 
nying motion  for  new  trial. 

This  action  was  brought  to  reco- 
ver interest  alone  upon  a  bond,  the 
payment  of  which  was  guaranteed 
by  defendant  after  maturity.  The 
guaranty  indorsed  on  the  bond, 
and  signed  by  defendant,  is  as  fol- 
lows: ''N.  Y.,  January  4,  1875. 
In  consideration  of  one  dollar  to 
me  in  hand  paid  by  Sarah  Taylor, 
administratrix,  &c.,  I  hereby  guar- 


antee the  payment  and  collection 
of  the  above  bond  according  to  the 
terms  thereof  as  therein  express- 
ed.    W.  P.  Stymus." 

This  guaranty  was  made  two 
years  after  the  bond  had  matured. 
Defendant  also  continued  to  pay 
the  interest  as  agreed  by  said  bond 
until  June  1,  1879.  This  action 
was  brought  to  recover  the  interest 
due  June  1,  1879,  December  1, 
1879,  and  June  1,  1880.  The  bond 
set  forth  that  the  interest  should 
be  paid  until  the  bond  was  paid. 

Fred.  K.  Littlefield^  for  applt. 

W.  E.  Oshorn  and  D.  McLean 
S^aWy  for  respt. 

ITeldj  That  it  was  the  intention 
of  the  parties  that  interest  should 
be  paid  by  defendant  under  the 
guaranty  and  that  such  a  con- 
struction of  it  was  adopted  by 
both  is  manifest  from  the  fact  that 
defendant  continued  to  pay  the  in- 
terest for  several  years.  This  is 
an  important  circumstance.  It  is 
obvious  from  these  payments  of 
interest  that  defendant  intended  to 
comply  with  the  requirements  of 
the  bond  at  the  time  he  guaranteed 
its  payment  and  by  the  terms  of 
which  it  was  provided  that  the  in- 
terest should  be  paid  until  the 
principal  was  discharged.  The 
guaranty  was  one  of  payment  as 
well  as  of  collection.  There  can 
be  no  doubt  about  the  obligation 
of  the  bondsman,  which  was  to 
pay  the  principal  and  to  pay  the 
interest  upon  the  principal  until 
paid.  No  other  construction  can 
be  given  to  the  language ;  theguart 
anty  is  a  continuous  one,  and  de- 
fendant is  liable  not  only  for  the 
payment  of  the  debt  but  for  the 
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payment  of  the  interest  as  well : 
he  has  assumed  all  the  obligations 
which  were  imposed  upon  the  ori- 
ginal debtor  by  the  execution  of 
the  bond. 

Judgment  reversed,  and  a  new 
trial  granted. 

Opinion  by  Brady ^  J.;  Davis ^P, 
/.,  and  Daniels^  /.,  concur. 


BILL  OF  PARTICULARS. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

John  S.  Hubbard,  applt,  v. 
Charles  R.  Otis  etal.,  respts. 

Decided  May  11,  1883. 

Where  by  the  complaint  a  conspiracy  to  de- 
fraud of  valuable  stocks  is  alleged,  a  bill  of 
particulars  may  be  ordered,  provided  the 
order  state  specifically  what  particulars 
shall  be  given.  But  a  general  clause  requir- 
ing a  statement  of  "  idl  matters  relating  to 
the  conspiracy  alleged  in  the  complaint'* 
is  too  broad  and  general  in  its  character 
and  unauthorized. 

Appeals  from  orders  entered 
granting  defendant's  motion  to 
compel  plaintiff  to  furnish  bills  of 
particulars  in  both  actions. 

Plaintiffs  allege  in  their  com- 
plaint a  conspiracy  by  which  it  was 
claimed  that  defendants  had  de- 
frauded plaintiffs  out  of  one-third 
of  the  stock  of  the  corporation 
known  and  called  "Otis  Brothers 
&  Co."  It  is  claimed  that  defend- 
ants misrepresented  the  value  of 
the  stock  ;  also  that  they  withheld 
accrued  dividends,  and  circulated 
false  reports  concerning  the  condi- 
tion of  the  company  and  by  so 
doing  secured  plaintiff's  stock  at 
about  one- third  of  its  value.     De- 


fendants demanded  a  bill  of  par- 
ticulars, which  was  granted.  The 
order,  from  which  this  appeal  is 
taken,  contained  several  particular 
points  to  be  treated  of  in  the  bill 
and  finally  a  clause  as  foUovvs: 
''  Generally  all  matters  relating  to 
the  conspiracy  alleged  in  the  com- 
plaint." 

M,  W.  Devine^  for  applt. 

William  Allen  Butler,  for 
respts. 

Held,  It  is  thought  that,  upon 
the  authorities,  defendants  were 
entitled  to  the  information  which 
was  sought  through  the  medium 
of  a  bill  of  particulars,  and  that 
the  learned  justice  was  right  in  or- 
dering it  so  far  as  it  specifies  par- 
ticularly what  is  to  be  given.  But 
at  the  same  time  it  is  thought  that 
the  general  clause  requiring  a 
statement  of  all  matters  relating 
to  the  conspiracy  alleged  in  the 
complaint  was  too  broad  and  gen- 
eral in  its  character  and  unauthor- 
ized. 

Orders  modified  by  striking  out 
that  clause,  and  as  modified  af- 
firmed, without  costs  to  either 
party. 

Opinion  by  Brady,  J.;  Dams, 
P.  J.,  and  DanielSyXj  concur. 


CONSPIRACY.    FRAUD.   EVI- 
DENCE. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

John  Fay  et  al.,  respts.,  v.  John 
T.  Lynch,  impld.,  applt. 

Decided  May  11,  1883. 

In  all  cases  of  conspiracy,  other  than  those 
for  which  a  writ  of  conspiracy  would  issue 
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at  common  law,  the  acquittal  of  one  of  the 
parties  will  not  prevent  the  further  prose- 
cution of  the  action  against  the  other. 

In  an  action  for  conspiracy  to  cheat  and  de- 
fraud the  plaintiff,  alleged  to  have  been 
carried  into  effect  by  the  fraudulent  repre- 
sentations of  defendant,  even  if  all  the  al- 
legations of  conspiracy  fail  to  be  proved, 
the  court  may  still  retain  the  action  and 
hear  and  determine  it  as  one  for  fraud. 

An  exception  to  the  denial  of  a  motion  for  a 
new  trial  on  the  judge's  minutes  does  not 
present  for  review  the  decision  by  which  the 
motion  was  denied  where  the  judgment 
only  is  appealed  from. 

Where  intent  is  an  element  of  a  cause  of  ac- 
tion, evidence  of  other  similar  transactions, 
at  or  near  the  time  of  that  forming  the  sub- 
ject of  the  controversy,  is  allowed  to  be 
given  for  the  purpose  of  indicating  the 
probable  intention  of  the  parties. 

Appeal  from  a  judgment  recov- 
ered on  the  verdict  of  a  jury. 

The  complaint  in  the  action 
charged  a  conspiracy  between  the 
defendants  to  cheat  and  defraud 
plaintiffs  out  of  the  sum  of  $5,000 
upon  the  security  of  inferior  dia- 
monds, and  that  this  conspiracy 
was  carried  into  effect  by  means  of 
false  and  fraudulent  representa- 
tions as  to  their  quality  and  value 
made  by  the  appellant.  The  issue 
raised  by  the  separate  answer  of 
the  defendant  Hascy  was  separate- 
ly tried,  and  a  verdict  and  judg- 
ment were  rendered  in  favor  of 
that  defendant.  This  judgment 
was,  by  a  supplemental  answer  of 
the  appellant,  set  up  as  a  bar  to 
the  further  prosecution  of  the  is- 
sues between  himself  and  plain- 
tiffs, claiming  that,  since  the  ac- 
tion was  brought  for  a  conspiracy, 
the  verdict  in  favor  of  the  other 
defendant  necessarily  established 
the  fact  that  no  such  conspiracy 
had  existed.  The  trial  court  over- 
ruled this  defense. 


B.  F,  Dunning,  for  applt. 

John  Z).  Townsend^  for  respts. 

Held^  No  error.  That  in  all 
cases  of  conspiracies,  other  than 
those  for  which  a  writ  of  conspir- 
acy would  issue  at  common  law 
(within  which  exception  this  action 
did  not  fall)  the  acquittal  of  one 
of  the  parties  will  not  prevent  the 
further  prosecution  of  the  action 
against  the  other. 

That,  even  though  all  the  alle- 
gations of  conspiracy  contained  in 
the  complaint  failed  to  be  proved, 
the  allegations  that  plaintiffs  part- 
ed with  their  money  upon  the  false 
and  fraudulent  representations  of 
the  appellant  were  suflBcient  to 
present  a  cause  of  action  in  fraud 
against  him  which  the  courtt  was 
fully  authorized  to  hear  and  de- 
termine. 

A  motion  for  a  new  trial  upon 
the  minutes  of  the  court  was  made, 
and  an  exception  taken  to  its  de- 
nial, but  the  judgment  only  was 
appealed  from. 

Held^  That  the  exception  to  the 
denial  of  the  motion  for  a  new 
trial  did  not  present  for  review  the 
decision  by  which  the  motion  was 
denied.     63  N.  Y.,  656. 

Evidence  was  given  by  a  third 
person,  under  objection  and  excep- 
tion on  the  part  of  the  appellant, 
tending  to  show  that  the  appellant 
had,  about  the  same  time,  obtained 
money  upon  other  inferior  dia- 
monds, in  a  similar  manner,  from 
the  witness. 

Held,  No  error.  That  in  con- 
troversies of  this  nature, where  the 
intent  is  necessarily  to  be  gathered 
from  circumstances,  evidence  of 
other  similar  transactions,   at  or 
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near  the  time  of  that  forming  the 
subject  of  the  controversy,  is  al- 
lowed to  be  given  simply  for  the 
purpose  of  indicating  what  was 
the  probable  intention  of  the  par- 
ties. 40  Barb.,  148;  18  N.  Y.,  688; 
24  id.,  139  ;  68  N.  Y.,  666. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.;  Davis ^ 
P.  /,,  concurs. 


TRUSTS.    EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

George  H.  Higgins,  respt,,  v. 
Hannah  W.  Higgins,  appU. 

Decided  May  11,  1883. 

An  action  to  establish  that  plaintiff  is  the 
owner  of  real  estate,  the  title  to  which 
stands  in  the  name  of  defendant,  on  the 
ground  that  it  was  bought  with  plaintiff's 
money  held  by  defendant  for  his  benefit, 
and  the  title  taken  in  the  name  of  defend- 
ant without  the  consent  of  plaintiff,  and  for 
an  accounting  of  moneys  delivered  to  de- 
fendant in  trust  for  plaintiff,  can  be  main- 
tained by  a  husband  against  his  wife. 

Such  an  action  may  be  maintained  within  10 
years  from  the  time  the  cause  of  action  ac- 
crued. 

Where  funds  held  subject  to  a  trust  are  in- 
vested in  property,  the  property  itself  may 
be  reached  by  the  person  entitled  to  the  ben- 
efit of  the  trust;  but,  before  that  can  be 
done,  proof  must  be  given  establishing  the 
fact  affirmatively  that  the  identical  funds 
subjected  to  the  trust  have  been  invested  in 
the  property  sought  to  be  reached. 

When  the  plaintiff  testifies  that  defendant 
does  not  believe  in  a  future  life,  thus  tend- 
ing to  throw  discredit  upon  defendant's 
testimony,  it  is  error  to  exclude  evidence 
from  defendant  to  a  contrary  effect. 

Appeal  from  a  judgment  recov- 
ered on  trial  at  Special  Term. 

This  action  was  brought  to  es- 
tablish that  certain  real  estate  de- 


scribed in  the  complaint  was  the 
property  of  plaintiflf,  although 
title  to  it  stood  in  the  names  of 
different  defendants, on  the  ground 
that  it  was  bought  with  plaintiffs 
money,  and  that  the  title  had  been 
taken  in  the  name  of  others  with- 
out his  authority  or  consent,  and 
for  an  accounting  of  moneys  deliv- 
ered from  time  to  time  to  the  de- 
fendant, Hannah  W.  Higgins,  ia 
trust  for  plaintiff.  It  was  urged 
that,  since  the  defendant,  Hannah 
W.  Higgins,  was  the  wife  of  plain- 
tiff, this  action  could  not  be  main- 
tained by  him  against  her. 

Hall  &  Blandy^  for  applt. 

Amos  O.  Hull^  for  respt. 

Held^  That,  since  this  was  an 
action  in  equity,  to  enforce  rights 
cognizable  only  under  equitable 
principles,  it  could  be  prosecuted 
and  maintained  by  plaintiff,  al- 
though it  depended  upon  obliga- 
tions incurred  to  him  by  his  wife. 
2  John.  Ch.,  539;  22  Wend.,  526; 
19  Vt.,  410. 

The  deed  for  a  portion  of  the 
property  was  taken  more  than  six 
years  before  the  commencement  of 
this  action,  and  for  that  reason  it 
was  claimed  that  the  action  could 
not  be  maintained  as  to  that  por- 
tion. 

Held^  That  this  was  an  action 
not  specifically  enumerated  in  the 
Code  of  Civil  Procedure,  but  it 
was  an  action  for  relief,  as  that 
term  has  been  used  in  the  Code 
and  the  previous  statutes,  and,  for 
that  reason,  could  be  commenced 
within  10  years  after  the  cause  of 
action  had  accrued. 

In  regard  to  one  piece  of  prop- 
erty, the  title  to  which  stood  in  the 
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Dame  of  defendant,  it  was  proved 
plaintiflF  had,  from  time  to  rime, 
handed  over  to  her  large  sums  of 
money,  some  of  which  were  intend- 
ed to  discharge  the  household 
expenses,  while  others  were  to  be 
held  by  defendant  for  the  benefit 
of  plaintiff,  and  it  was  also  proved 
that  she  had  no  other  property 
than  that  given  her  by  plaintiff. 
She  testified  that  she  had  paid  for 
this  property  out  of  money  saved 
from  the  household  expenses,  but 
the  Court  found  the  contrary. 

Held^  Error;  that  when  funds 
subject  to  trust  are  invested  in 
property,  the  property  itself  may 
be  reached  by  the  party  entitled  to 
the  benefit  of  the  trust ;  but,  be- 
fore that  can  be  done,  proof  is  re- 
quired to  be  given  establishing  the 
fact  affirmatively  that  the  identical 
funds  subjected  to  the  trust  have 
been  invested  in  the  property 
sought  to  be  reached;  and  no  such 
degree  of  certainty  was  made  to 
appear  in  this  case  that  the  moneys 
delivered  to  defendant  by  plaintiff 
to  be  held  for  his  benefit  went  into 
this  property  as  would  justify 
that  conclusion. 

Plaintiff  and  the  defendant,  Han- 
nah W.  Higgins,  were  the  princi- 
pal witnesses  in  the  case,  and  dur- 
ing the  course  of  the  plaintiff's  ev- 
idence he  testified  that  his  wife 
did  not  believe  in  a  hereafter,  that 
she  had  told  him  so  hundreds  of 
times.  Subsequently,  during  the 
examination  of  Hannah  W.  Hig- 
gins, she  was  asked  whether  she 
had  stated  to  her  husband  that  she 
did  not  believe  in  a  hereafter,  and 
also  whether  she  did  or  did  not  so 
believe.     She  was  not  allowed  to 


answer  this  question  on  the  ground 
that  it  was  incompetent  and  imma- 
terial. 

Held^  Error ;  that  the  evidence 
excluded  would  have  tended  to  re- 
lease her  from  the  suspicion  that 
in  giving  her  evidence  she  was  not 
subjected  to  the  restraints  which 
a  conviction  in  a  future  state  of 
existence  would  have  supplied. 
That  it  was  also  admissible  for  the 
reason  that  she  was  entitled  to 
controvert  that  which  had  been 
given  by  plaintiff.     80  N.  Y.,  243. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion  by  Daniels^  J.;  Dams, 
P.  J.,  concurs. 


STIPULATIONS.      ATTORNEY 

AND  CLIENT. 
N.  Y.Superior  Court.   General 
Term. 
The  Metropolitan  Concert  Gar- 
den Co.,   applt.,  V.  Henry  E.  Ab- 
bey et  al.,  respts. 
Decided  June  2,  1883. 

The  Court,  at  Special  Term,  has  general 
power  to  relieve,  in  a  proper  case,  a  client 
from  stipulations  entered  into  by  his  attor- 
ney, e.  g.,  stipulations  that  the  verdict  of 
a  jury,  or  order  or  direction  of  the  court  in 
a  certain  other  action  between  the  same  par- 
ties, shall  be  deemed  to  have  been  made  in 
the  action  in  which  the  stipulation  is  en- 
tered into,  or  that  in  case  a  default  in  a  cer- 
tain other  action  between  the  same  parties 
is  not  opened,  judgment  shall  be  entered  in 
the  action  in  which  the  stipulation  is  made 
against  the  party  stipulating. 

Whether  an  attorney  can  bind  the  client  by 
such  stipulations  without  his  express  assent 
or  authority,  quare. 

Appeal  from  order  of  Special 
Term,  relieving  defendants  from 
stipulations  entered  into  by  their 
former  attorneys. 
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The  stipulation  in  action  No.  3 
is  to  the  eflfect  that  the  verdict  of 
the  jury,  or  direction  or  order  of 
the  court  in  actions  Nos.  1  and  2, 
between  the  same  parties,  should 
be  taken  and  considered  as  having 
been  rendered  and  made  in  said 
action  No.  3,  and  the  judgment 
entered  under  said  stipulation  was 
by  the  order  appealed  from  vaca- 
ted and  defendants  allowed  to 
come  in.  Stipulation  in  action 
No.  4  was  to  the  eflfect  that  if  the 
default  in  actions  Nos.  1  and  2 
should  not  be  opened,  plaintiffs 
should  enter  judgment  for  the 
amount  demanded  in  the  com- 
plaint in  said  action  No.  4.  At 
the  time  the  stipulation  in  action 
No.  3  was  signed  defendants'  at- 
torney was  in  Europe,  and  both 
defendants  swear  that  the  stipula- 
tions had  been  entered  into  with- 
out their  authority,  and  that  they 
had  no  knowledge  that  either  of 
them  had  been  made  until  about 
the  time  of  the  applications  to  the 
Special  Term  for  relief.  This  stip- 
ulation was  vacated  and  set  aside 
by  the  order  appealed  from.  The 
stipulations  in  question  were  ex- 
ecuted in  pursuance  of  an  agree- 
ment between  the  attorneys  for 
their  respective  parties. 

The  original  actions  were  never 
tried,  but  judgments  were  taken 
by  default.  Defendants  have  had 
no  opportunity  to  try  the  ques- 
tions at  the  regular  trial  terms. 

The  order  appealed  from  pro- 
vides for  security  for  the  payment 
of  any  judgment  that  plaintiflf 
may  obtain  and  the  payment  to 
them  of  the  costs  of  the  actions. 

/.  S.  Davenporty  for  applt. 


E.  L.  RUes  and  A.  /.  Bitten' 
Jioefer^  for  respts. 

Held,  That  the  Court,  at  Special 
Term,  had  authority  to  relieve  de- 
fendants from  the  stipulations  en- 
tered into  by  their  attorneys.  53 
N.  Y.,  636. 

That  there  is  considerable  doubt 
whether  an  attorney  has  authority 
to  make  such  stipulations  as  were 
made  in  this  case  without  the  ex- 
press authority  of  his  client.  67 
N.  Y.,  253  ;  68  id,,  641  ;  62  How., 
367;  11  Abb.,  66. 

That,  in  any  event,  this  was  a 
proper  case  for  relief,  and  under 
the  circumstances  defendants 
should  be  allowed  an  opportunity 
to  try  the  questions  in  the  regular 
way. 

Order  aflBrmed,  without  costs. 

Opinion  by  Ingraham,  J.;  Sedg- 
wick, Ch,  J.y  and  TVuax,  /.,  con- 
cur. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The    Oregon     Steamship    Co., 
respty  V.  Geo.  K.  Otis,  appU, 

Decided  August  7,  1883. 

The  original  telegraphic  message  deliTered  to 
the  company  is  the  primary  evidence,  still, 
on  proof  excusing  its  non-production,  a 
copy  may  be  received  in  evidence  or  its 
contents  proved  cUiuTide. 

On  proof  of  the  delivery  of  a  message  to  a 
telegraph  company  to  forward,  it  is  a  pre- 
sumption of  evidence  that  it  was  delivered 
to  the  person  to  whom  it  was  addressed. 

Although  secondary  evidence  of  the  contents 
of  a  telegram  may  have  been  irregularly 
received  against  the  alleged  seeder,  yet  a 
new  trial  will  not  be  ordered  on  that  ground 
if  the  alleged  sender  fails  to  deny  the  send- 
ing of  the  alleged  telegram. 
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Proof  of  a  prior  relation  of  agency  between 
the  parties  is  admissible  for  the  purpose  of 
interpreting  communications  between  them 
in  reference  to  the  transaction  in  question. 

Appeal  from  judgment  entered 
on  the  report  of  a  referee. 

Defendant  bid  for,  and  obtained, 
in  his  own  name,  a  contract  with 
the  United  States  for  carrying  the 
mail  between  San  Francisco  and 
Portland,  Oregon.  The  mail  was 
actually  carried  by  plain tiflf,  who 
claimed  that  defendant  had  bid 
for  and  obtained  such  contract  as 
its  agent,  and  was  employed  by  it 
to  collect  its  compensation  from  the 
United  States  at  a  certain  commis- 
sion, and  it  brought  this  action 
to  recover  from  defendant  a  por- 
tion of  such  compensation  retained 
by  him.  To  prove  this  agency 
telegraphic  dispatches  received  by 
plaintiffs  agent  in  San  Francisco 
and  purporting  to  be  signed  by 
defendant  were  allowed  to  be  in- 
troduced in  evidence  against  the 
objection  and  exception  of  de- 
fendant after  a  clerk  of  the  execu- 
tive of  the  W.  U.  Tel.  Co.  had  been 
called  and  testified,  in  obedience 
to  a  subpoena  duces  tecum,  that 
the  original  message  had  been  de- 
stroyed. Copies  of  telegrams 
which  plaintiffs  agent  had  put 
into  the  hands  of  the  W.  U.  Tel. 
Co.  for  delivery  to  defendant  were 
also  received  in  evidence  under  the 
objection  and  exception  of  defend- 
ant on  the  ground  that  there  was 
no  proof  that  they  had  ever  been 
received  by  him.  Defendant,  how- 
ever, failed  to  deny  that  he  had 
either  received  or  sent  telegrams, 
copies  of  which  had  been  admitted 
in  evidence. 

Vol.  17— No.  15b. 


Evidence  was  also  allowed  to  be 
given,  against  the  exception  of 
defendant,  to  the  effect  that  de- 
fendant had  been  employed  as  the 
agent  of  plaintiff  in  reference  to  a 
contract  for  carrying  the  mails 
which  had  expired  just  previous 
to  the  making  of  the  contract  in 
suit. 

Wm.  G,  Choate,  for  applt. 

George  H.  Adams,  for  respt. 

Heldj  That  the  rule  which  is  ap 
plicable  to  letters  applies  to  tele- 
grams affecting  contracts,  and  al- 
though the  original  message  is  the 
primary  evidence,  still,  on  proof 
excusing  its  production,  a  copy  of 
it  can  be  received  in  evidence  or 
its  contents  be  shown  aliunde. 
Wharton  on  Evidence,  §  76 ;  Scott 
&  Jam.  Law  of  Telegraphs,  §  340  ; 
26  111.,  691 ;  29  Vt.,  127. 

That  the  exception  taken  to  the 
admission  of  the  telegrams  sent  by 
plaintiffs  agent  to  defendant  was 
of  no  avail,  since  it  is  a  presump- 
tion of  evidence  that  they  were 
delivered.  Wharton's  Evidence, 
§  1324,  &c. 

That  although  secondary  evi- 
dence of  the  contents  of  a  telegram 
may  have  been  irregularly  admit- 
ted, yet,  if  the  sender  admits  the 
sending  of  the  telegram  and  the 
contents  of  it,  a  new  trial  will  not 
be  ordered  on  that  ground,  37 
Miss.,  382,  and  his  omission  to 
deny  the  sending  of  the  alleged 
telegram  should  have  the  same 
effect.     ION.  Y.,  309,  312-13. 

That  proof  of  a  prior  relation  of 
agency  is  admissible  for  the  pur- 
pose of  interpreting  communica- 
tions between  the  parties  in  refer 
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ence  to  the  transaction  in  ques- 
tion.    66  N.  Y.,  574. 

Judgment  modified  by  deduct- 
ing an  overcharge  of  interest,  and 
as  modified  affirmed. 

Opinion  by  Brady^  /./  Davis, 
P.  /.,  and  DanielSy  /.,  concur. 


ASSESSMENT. 

N.  Y.  Supreme  Court.    General 
Term.      First  Dept. 

In  re  petition  of  George  W. 
Welsh  to  vacate  an  assessment. 

Decided  Aug.  7,  1883. 

A  second  assessment  for  laying  sidewalk  is 
not  witliin  the  exception  of  §  7,  Chap.  580, 
Laws  of  1872,  and  Chap.  818,  Laws  of  1874, 
if,  when  the  first  assessment  was  leyied,the 
premises  belonged  to  the  City  of  New  York, 
and  such  assessment  was  paid  by  the  cor- 
poration of  that  city. 

Appeal  from  order  of  Special 
Term,  vacating  assessment  for  lay- 
ing sidewalk. 

The  premises  assessed  were  for- 
merly owned  by  the  City  of  New 
York,  and  while  they  were  so 
owned  they  were  assessed  for  lay- 
ing sidewalk,  and  the  assessment 
was  paid  by  the  city.  Subse- 
quently, the  petitioner  purchased 
the  premises,  and  an  assessment 
was  again  levied  upon  them  for 
laying  sidewalk.  The  petitioner 
thereupon  moved  to  vacate  this 
assessment  upon  the  ground  that 
it  was  within  the  exception  of  §  7, 
Chap.  fi80.  Laws  of  1872,  and  Chap. 
313,  Laws  of  1874,  prohibiting  a 
second  assessment  for  reflagging  a 
sidewalk.  The  court  below  va- 
cated the  assessment  on  the  au- 
thority of  In  re  Phillips,  60  N.  Y., 
16. 


/.  A.  Beallj  for  applt. 

Moody  B.  Smith,  for  respt. 

Held,  That  the  statute  does  not 
declare,  nor  was  it  intended  to  do 
so,  that,  if  the  city  has  voluntar- 
ily paved  a  street  or  flagged  a  side- 
walk in  front  of  its  own  property, 
it  shall,  therefore,  forever  after- 
wards bear  the  whole  expense  of 
repaving  or  reflagging  the  same 
street  or  sidewalk  when  the  prop- 
erty is  sold  to  private  owners. 
That  the  act  of  the  city  in  flagging 
its  own  property  and  paying  for 
it  was  a  voluntary  and  not  a  com- 
pulsory one,  and  was  not  within 
the  spirit  of  the  statute  which,  as 
was  held  by  the  Court  of  Appeals, 
60N.Y.,  16,  was  intended  to  com- 
pel the  corporation  to  bear  the  ex- 
pense of  repaving,  &c.,  a  street 
which  has  once  been  paved  by  the 
compulsory  proceeding  of  assess- 
ment against  a  private  owner. 

Order  reversed. 

Opinion  by  Davis,  P.  J.;  Dan- 
iels, J.  concurs. 


JUDGMENT. 

N.Y.  Supreme  Court.    General 
Term.    First  Dept. 

Jeremiah  O'Neil,  appU.,  v.  Wra. 
H.  Hoover,  impld.,  respt. 

Decided  June  1,  1883. 

In  order  to  set  in  motion  the  period  of  one 
year  within  which  a  party  may  move,  un- 
der §  724  of  the  Code  of  Civ.  Pro.,  to  set 
aside  a  judgment  entered  against  him,  writ- 
ten notice  of  the  entry  of  such  judgment 
must  be  given  personally  to  the  party 
against  whom  the  judgment  has  been  en- 
tered. A  notice  to  his  attorney  which  is 
not  communicated  to  the  party  is  not  suffi- 
cient. 
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Appeal  from  an  order  setting 
aside  the  judgment,  execution  and 
the  sale  of  real  estate  under  it  in 
this  action. 

In  1876  an  inquest  was  taken  for 
want  of  an  affidavit  of  merits,  and 
jadgment  entered  against  defend- 
ant, and  of  that  fact  the  attorney 
who  was  then  acting  for  him  had 
notice.  It  appeared,  however,  that 
defendant  himself  had  no  notice  of 
the  entry  of  such  judgment  until 
June,  1882,  when  he  was  served 
with  motion  papers  of  a  motion 
for  leave  to  issue  execution.  De- 
fendant delivered  these  papers  to 
an  attorney,  who  failed  to  oppose 
the  motion,  and  such  motion  was 
granted,  execution  issued,  and 
certain  real  property  sold  there- 
under. As  soon  as  these  facts 
came  to  the  knowledge  of  defend- 
ant he  moved  to  set  aside  the 
judgment,  etc.,  under  §  724  of  the 
Code  of  Civ.  Pro.,  on  the  ground 
that  it  had  been  taken  against  him 
through  his  excusable  neglect,  that 
he  had  a  good  defence,  and  was 
able  to  excuse  his  delay  in  making 
the  motion. 

George  H.  Forster^  for  applt. 

Horace  Russell^  for  respt. 

Held^  That,  in  order  to  set  the 
period  of  one  year  in  motion 
within  which  a  party  may  move, 
under  §  724  of  the  Code  of  Civ. 
Pro.,  to  set  aside  a  judgment 
entered  against  him,  the  notice 
of  entry  of  such  judgment  must 
be  given  in  writing  personally  to 
the  party  against  whom  the  judg- 
ment has  been  entered,  42  Barb., 
441 ;  67  Barb.,  385,  and  a  notice 
to  his  attorney  alone  will  not  be 
sufficient. 


Order  modified  by  imposing  cer- 
tain terms,  and  affirmed  as  modi- 
fied if  such  terms  are  complied 
with,  otherwise  reversed. 

Opinion  by  Daniels^  /.;  Davis, 
p.  J,y  and  Brady,  /.,  concur. 


NEGLIGENCE.     PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Andrew  Probst,  respt.  v.  Addi- 
son H.  Delamater,  appU. 

Decided  June,  1883. 

In  an  action  for  negligence  the  court  refused 
to  charge  that  defendant  was  entitled  to 
any  doubt  the  jury  might  have,  and  charged 
that  if  there  was  any  doubt  as  to  defend-, 
ant's  liability  it  must  be  fairly  proved  "  by 
a  fair  and  just  preponderance  of  the  evi- 
dence, not  beyond  all  doubt."  Held,  correct. 

Appeal  from  judgment  on  ver- 
dict and  from  order  denying  mo- 
tion for  new  trial  on  case  and  ex- 
ceptions. 

Action  to  recover  for  injuries 
sustained  by  plaintiff  wh,ile  in  de- 
fendant's employ. 

After  the  court  had  charged 
*'that  under  no  circumstances 
were  the  jury  to  presume  negli- 
gence on  the  part  of  defendant 
and  it  was  for  plaintiff  to  prove 
and  maintain  the  acts  of  negligence 
imputed  to  defendant,"  and  also 
"  that  plaintiflf  could  not  recover 
in  this  action  if  he  himself  was 
guilty  of  any  act  of  negligence 
which  contributed  in  any  degree 
to  the  injuries  which  he  received," 
defendant's  counsel  asked  him 
"to  charge  that  defendant  is  en- 
titled to  any  doubt  which  the  jury 
may  have."  This  the  court  re- 
fused.    Defendant's  counsel  then 
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said:  *'In  reference  to  defend- 
ant's negligence,  I  will  except  if 
your  honor  refuses  to  so  charge." 
The  court  then  said  :  "If  there  is 
any  doubt  in  the  minds  of  the  jury 
as  to  defendant's  liability  it  is  to 
be  fairly  proved  by  the  evidence — 
by  a  fair  and  just  preponderance 
of  the  evidence,  not  beyond  all 
doicbt.^^  Defendant  excepted  to 
the  refusal  to  charge  as  requested. 

JE.  J.  Pluviley^  for  applt. 

Wm.  L,  Jones^  for  respt. 

Held,  That  the  exception  pre- 
sents no  error  and  that  the  charge 
as  given  and  the  qualification 
thereof  yielded  by  the  trial  court 
were  strictly  appropriate  and  ac- 
curate. 25  Hun,  251.  All  that 
was  held  in  Hale  v.  Smith,  78  N. 
Y.,  484,  was  that  *'plaintiflp  was 
bound  to  prove  the  controverted 
facts  by  a  preponderance  of  testi- 
mony." We  think  that  the  learned 
judge  laid  down  the  rule  of  law 
correctly  and  kept  within  the  doc- 
trine laid  down  in  89  N.  Y.,  470, 
and  that  the  verdict  ought  not  to 
be  disturbed. 

Judgment  aflSrmed. 

Opinion  by  Hardin,  J.  ;  Smith, 
P.  /.,  and  Haight,  /.,  concur. 


CRIMINAL  LAW.  EVIDENCE. 
NEW  TRIAL. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

The  People,  respts.,   v,   Samuel 
Williams,  applt. 

Decided  April,  1883. 

A  witness  should  not  be  allowed  in  the  first 
instance,  as  evidence  in  chief,  to  state  im- 
pressions or  thoughts  in    respect  to  the 


identity  of  individuals  ;  but  should  be  re- 
quired to  state  knowledge,  recollection  or 
memory  of  facts  in  respect  thereto. 
The  Court,  after  charging  that  the  testimony 
of  an  accomplice  must  be  corroborated  by 
testimony  tending  to  connect  defendant 
with  the  crime,  refused  a  request  to  charge 
'*  that  there  must  be  evidence  tending  to 
connect  defendant  with  the  commission  of 
the  offence  ;  that  this  requires  more  than 
such  evidence  as  merely  raised  a  suspicion 
of  guilt."  HM,  that  whDe  the  request 
was  too  broad,  in  calling  for  a  repetition  of 
what  had  already  been  charged,  yet  the  re- 
quest to  charge  the  latter  portion  of  the 
request  was  error  for  which  a  new  trial 
would  be  granted  under  §537  of  the  Code 
as  amended  in  1882. 

Appeal  from  judgment,  entered 
on  verdict,  convicting  appellant  of 
murder  in  the  first  degree. 

There  was  no  direct  or  positive 
testimony,  aside  from  that  given 
by  the  accomplice,  N  ,  which  con- 
nected the  accused  with  the  crime, 
but  there  were  circumstances  and 
some  admissions  and  declarations 
of  the  accused  which,  taken  in  con- 
nection with  the  accomplice's  tes- 
timony, tended  to  implicate  the 
accused  in  the  commission  of  the 
offense. 

It  was  important  for  the  prose- 
cution to  establish  that  one  C.  was 
seen  at  a  certain  time  and  place  on 
the  night  of  the  murder,  and  one 
T.  was  called  as  a  witness  for  that 
purpose,  and  testified  that  he  saw 
a  man  walking  there;  "I  cannot 
swear  that  this  man  was  C,"  **  I 
don't  know  whether  it  was  or 
not."  He  was  asked  if  he  had  an 
impression  who  it  was  and  was  al> 
lowed  to  answer  under  objection, 
"I  don't  know  for  certain,  only 
whom  I  thought  it  was  ;  I  thought 
it  was  C,  but  I  don't  know;  I 
had  known  him  for  a  number  of 
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years  and  seen  him  frequently." 
Afterwards  he  was  asked,  "  It  was 
your  impression  at  the  time ; " 
and  answered  "  Yes  "  A  motion 
to  strikeout  the  testimony  •* about 
passing  this  man"  was  denied. 

5.  E.  Payn  and  E,  A.   Woudin, 
for  applt. 

/.   Vande?iberg,  Dist  Atty.,  for 
respts. 

ifeld^  Error.      It  expressly  ap- 
pears by  the   testimony   that   the 
witness  was  not  able   to   identify 
positively  or  upon  knowledge  the 
person  he  met  as  C.     The  most  he 
could  say  was  that  he  had  an   im- 
pression who  it  was,  and   that    he 
'*  thought "  it  was  C.      Such  im- 
pression and  such  thought  of  the 
witness  ought  not  to  have  been  re- 
ceived, or,  having  been  received, 
ought  to  have  been  stricken  out 
on  defendant's   motion.     3  Park., 
206.    Again,  if  a  witness  could  be 
allowed  to  testify  to  an  impression, 
tea  thought,    *'at  the   time"  it 
would  be  difficult  to  predicate  and 
establish    perjury    in     respect   to 
such  answers.     The   usual   course 
upon  trials  is  to  require   the  wit- 
ness to  state  knowledge,  recollec- 
tion or  memory  of  facts  in  respect 
to  the  identity  of  individuals,  and 
not  to  allow  tliem  in   the  first  in- 
stance, as    evidence    in   chief,    to 
state  'impressions" or  ''thoughts" 
in  respect  to  the  identity  of  indi- 
viduals.    We  cannot  say   this  er- 
roneous evidence  was  not  prejudi- 
cial to  the  rights  of  the  accused. 

People  V.  Gonzales,  36  N.  Y.,  58, 
distinguished. 

The  court  charged:  1.  "If 
there  is  any  evidence  tending  to 
show  that  C.  was  connected  with 


the  crime,  you  are  not  to  take  it 
as  against  defendant  unless  the 
evidence  shows  that  defendant  was 
also  connected  with  it.  2.  The 
law  now  provides  that  the  corrob- 
oration must  connect  defendant 
with  the  commission  of  the  crime. 
In  this  case  it  must  be  corrobora- 
ted by  testimony  tending  to  show 
that  W.  (defendant)  was  the  person 
who  perpetrated  the  *crime.  3. 
The  evidence  must  also  tend  to 
show  that  W.  was  there,  and  to  fix 
upon  him  the  guilt  of  the  crime  ; 
there  must  be  some  evidence  out- 
side of  the  story  of  N.  which  will 
enable  you  to  say  that  W.  was  with 
N.  at  the  time  the  crime  was  com- 
mitted." Defendant's  counsel 
asked  the  Court  to  charge  "that 
there  must  be  evidence  tending  to 
connect  defendant  with  the  com- 
mission of  the  offense ;  that  this 
requires  more  than  such  evidence 
as  nxerely  raised  a  suspicion  of 
guilt,"  which  the  Court  refused 
except  as  charged. 

Held,  that  it  was  the  design  of 
the  legislature  by  §  527 of  the  Code, 
as  amended  in  1882,  to  allow  the 
appellate  court  to  order  a  new 
trial  if  in  any  aspect  of  the  case 
error  was  committed  in  the  pro- 
gress of  the  trial,  and  that  the 
narrow  and  technical  rules  in  re- 
spect to  the  exactitude  of  excep- 
tions was  abrogated  in  respect  to 
capital  cases  ;  that  while  it  would 
be  a  good  answer  under  the  rule 
which  obtained  prior  to  the  amend- 
ment of  §  527,  in  1882,  to  say  that 
the  request  was  too  broad  ;  that  it 
called  on  the  Court  to  repeat  what 
had  already  been  stated ;  yet  un- 
der the  rule  in  §527,    the  Court 
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erred  in  refusing  to  yield  to  that 
portion  oi  the  request  which  called 
upon  it  to  say  that  the  rule  en- 
acted in  §  399  required  more  than 
such  evidence  as  merely  raised 
the  suspicion  of  guilt.  There  is  a 
wide  difference  between  evidence 
which  tends  to  satisfy  an  intelli- 
gen^t  jury  that  the  accused  has 
perpetrated  a  crime  and  such  evi- 
dence as  merely  tends  to  raise  in 
the  minds  of  the  jury  a  suspicion 
of  guilt. 

Judgment  and  conviction  re- 
versed and  new  trial  granted. 

Opinion  by  Hardin,  J.  ;  Smithy 
P,  J,,  and  Barker,  /.,  concur. 


MUNICIPAL  CORPORATIONS. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

Latham  Y.  Avery,  respt.  v.  This 
City  of  Syracuse,  applt. 

Decided  April,  1883. 

The  tenant  of  premises  in  the  city  of  Syracuse 
is  under  no  duty  to  keep  the  adjoining  side- 
walk in  repair  unless  he  has  agreed  in  his 
lease  so  to  do. 

Plaintiff  was  injured  by  falling  on  a  defective 
sidewalk  adjoining  premises  of  which  he 
was  a  tenant.  Held,  That  in  the  absence  of 
evidence  to  show  that  he  had  covenanted 
to  repair  the  sidewalk  or  had  created  a 
nuisance  or  obstruction  thereon  he  was  not 
guilty  of  contributory  negligence  in  failing 
to  repair. 

In  an  action  for  injuries  caused  by  a  defective 
sidewalk  evidence  that  other  persons  were 
Injured  by  falling  upon  it  while  out  of  re- 
pair is  admissible. 

The  court  in  charging  as  to  constructive  no- 
tice of  the  defect  said:  **  Not  in  order  for 
even  a  week  would  be  sufficient.  Some 
courts  have  held  a  week,  some  a  little 
longer."    Held,  Error. 


Appeal  from  judgment  for  plain- 
tiff, entered  on  verdict,  and  from 
order  denying  motion  for  a  new 
trial  on  the  minutes. 

Action  to  recover  damages  sus- 
tained in  consequence  of  falling  on 
a  defective  sidewalk  in  the  city  of 
Syracuse.  At  the  time  of  the  in- 
juries plaintiff  was  lessee  of  prem- 
ises adjacent  to  this  sidewalk,  but 
there  was  no  covenant  to  repair 
given  by  plaintiff,  nor  was  there 
anything  in  the  lease  which  cast 
upon  him  the  duty  of  keeping  the 
sidewalk  in  repair.  This  sidewalk 
had  been  in  use  eight  or  nine  years 
and  the  city  had  acquiesced  in  its 
use.  There  was  evidence  tending 
to  show  that  the  walk  had  been  in 
a  defective  condition  for  some 
time  and  sufficient  to  warrant  the 
submission  to  the  jury  of  the  ques- 
tion whether  defendant  had  con- 
structive notice  and  had  failed  to 
do  its  duty  to  repair. 

The  charter  confers  on  the  com- 
mon council  the  power  to  make 
and  repair  sidewalks  and  gives 
them  the  powers  and  charges  them 
with  the  duties  of  commissioners  of 
highways.  It  also  imposes  a  duty 
on  the  owners  of  premises  before 
which  a  sidewalk  or  gutter  has 
been  made  to  keep  the  same  in  re- 
pair. 

Martin  A,  Knapp,  for  applt. 

Chas,  B.  Sedgwick,  for  respt. 

Held,  That  it  was  proper  to  sub- 
mit to  the  jury  whether  the  city 
had  not  by  its  use  adopted  this 
sidewalk  as  one  of  the  walks  the 
city  was  in  duty  bound  to  see  was 
kept  in  repair  for  the  use  of  the 
public.     27  Alb.  L.  J.,  235  ;  45  N. 
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Y.,  134 ;  61  id.,  506 ;  43  How.  Pr., 
866;  23Min.,  276. 

Saulsbury  v.  Village  of  Ithaca, 
24  Han,  12,  distinguished. 

Also  heldy  That,  upon  the  facts 
of  the  case,  the  neglect  was  that 
of  the  city  or  the  "  owner"  of  the 
adjacent  premises  and  not  a  neg- 
lect of  plaintiff,  the  lessee,  and 
that  he  is  not  debarred  of  the  com- 
mon rights  of  the  pubjic  to  have 
the  sidewalks  suitably  kept  in  re- 
pair for  its  use  and  that  injuries 
sustained  by  plaintiff  may  be  re- 
covered if  the  same  occurred  with- 
out his  fault.  The  jury  have  found 
that  he  is  not  chargeable  with  neg- 
ligence. 

The  contention  that  the  duty 
imposed  by  the  charter  on  plain- 
tiff's lessor  was  transferred  to 
plaintiff  on  his  leasing  the  premises 
is  untenable.  First,  there  was  no 
covenant  to  repair  given  in  the 
lease;  second,  there  is  nothing  in 
the  charter  which  charges  such 
duty  on  a  tenant.  The  language 
is  explicit  that  it  shall  be  the  duty 
of  *•  every  owner."  This  liability 
to  repair  sidewalks  did  not  exist 
at  common  law ;  it  had  its  origin 
in  statutory  enactments,  and  per- 
sons not  named  in  the  terms  of  the 
statute,  or  in  some  express  cove- 
nant, are  not  burdened  with  the 
obligation  or  bound  to  such  a 
duty.     3  Hun,  529. 

Doupev.  Genin,  46  N.  Y.,  119, 
and  Witty  v.  Matthews,  52  id., 
612,  distinguished. 

If  the  lessee  had  created  a  nuis- 
ance or  an  obstruction  in  the  walk 
then  he  might  be  liable  for  the 
consequences  following  therefrom, 
69  N.  Y,,  28,  and  would  not  be  in 


a  situation  to  recover  therefor. 
To  bring  plaintiff  within  the  ar- 
gument of  appellant  there 
should  have  been  some  evidence 
that  he  had  expressly  covenanted 
to  repair  the  premises,  or  especially 
the  sidewalk  in  question,  or  had 
erected  or  maintained  a  nuisance 
which^  caused  the  injuries  com- 
plained of.  In  the  case  in  hand 
there  is  no  ground  upon  which  to 
rest  an  averment  of  duty  to  repair 
on  plaintiff.  4  Mass.,  471 ;  15  id., 
205. 

The  court  allowed  evidence  that 
other  persons  had  tumbled  down 
upon  and  been  injured  upon  the 
sidewalk  in  question  while  out  of 
repair. 

Held,  No  error.  11  Hun,  218  ; 
74  N.  Y.,  603. 

When  referring  to  the  question 
of  notice  to  defendant  the  judge 
said  in  his  charge  :  '*  Not  in  order, 
for  even  a  week  would  be  suffi- 
cient. Some  courts  have  held  a 
week,  some  a  little  longer."  Af- 
ter commenting  on  this  he  added  : 
''That  is  a  question  of  fact  for 
you  from  the  evidence.  Take  the 
evidence  on  the  part  of  plaintiff 
and  defendant,  and  if  there  was 
sufficient  time  elapsed  to  give  the 
city  what  is  called  constructive 
notice  they  are  just  as  much 
bound  by  the  constructive  notice 
as  though  notice  had  been  actually 
served  upon  them."  Defendant's 
counsel  excepted  to  that  portion 
of  the  charge  which  states  **  that 
a  week  is  sufficient  to  constitute 
constructive  notice  under  the  cir- 
cumstances.*' 

Held,  That  such  instruction  can- 
not be  approved,  and  that  the  ex- 
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ception  presents  an  error  calling 
for  reversal.  The  jury  may  have 
understood  that  the  court  intended 
to  instruct  them,  as  matter  of  law, 
that  if  the  walk  was  •*  not  in  order 
for  even  a  week  would  be  suflS- 
cient  to  render  the  city  liable." 

Plaintiff  testified  that  it  was 
diflBcult  to  tell  the  exact  board 
where  he  fell,  and  then  stated  that 
the  stringers  were  rotted  through  ; 
about  half  the  boards  loose  and  all 
of  them  small.  The  court  refused 
to  strike  this  out  and  held  it  com- 
petent. 

Held^  No  error. 

Another  witness  stated  he  did 
not  Tcnow  the  place  where  i)laintiff 
was  hurt.  He  was  then  asked 
whether  at  the  time  of  plaintiff's 
fall  the  walk  was  in  the  same  con- 
dition that  it  had  been  for  several 
months,  and  said  it  was. 

Heldj  That  the  question  was  a 
competent  one,  and  that  the  evi- 
dence it  called  for  bore  on  the 
question  of  notice  of  defects  to  de- 
fendant. 

The  evidence  tended  to  show 
that  the  walk  needed  repairs.  16 
W.  Dig,  188. 

Reed  v.  Central  RR.  Co.,  46 
N.  Y.,  680,  distinguished. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Hardin,  J.  ;  Smith, 
P.  /.,  and  Barker,  J.,  concur. 


EMINENT    DOMAIN. 
AWARDS. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dept. 

In  re  application  of  The  N.  Y., 
W.  S.  &  B.  RR.  Co.,   appU.,  to 


acquire  title  to  lands  of  Elizabeth 
L.  Chrystie  et  al.,  respfs. 

Same,  applt,  to  acquire  title  to 
lands  of  Elizabeth  Walsh  et  al., 
respts. 

Decided  May,  1883. 

Where  lands  under  water  are  alone  taken  by 
a  railroad  and  access  to  the  river  by  the 
adjoining  owners  can  be  restored  by  build- 
ing tramways  across  the  tracks  and  docks 
constructed  outside,  the  expense  of  such 
restoration  is  the  proper  measure  of  dam- 
ages, and  where  the  awards  to  such  owners 
largely  exceed  the  cost  of  such  restoration 
they  should  be  set  aside. 

Where  proceedings  to  take  lands  have  been 
dismissed  and  new  proceedings  thereafter 
instituted  the  report  of  the  commissioners 
in  the  latter  proceedings  is  not  a  second  re- 
port within  the  statute. 

Payment  of  the  awards  does  not  deprive  the 
company  of  its  right  to  appeal  from  the 
report. 

Appeals  by  the  railroad  in  the 
above  cases  from  the  reports  of  the 
commissioners  to  appraise  dam- 
ages and  from  orders  confirming 
the  same. 

Appellant's  railroad  runs  through 
the  waters  of  the  Hudson  River  in 
front  of  the  premises  of  the  respon- 
dents, on  which  are  brickyards  in 
the  possession  of  tenants.  The 
owners  of  both  pieces  have  water 
grants  extending  to  the  channel  of 
the  river.  The  railroad  runs  over 
1,900  feet  of  the  Chrystie  water 
grant,  and  takes  about  4i  acres  of 
it.  It  also  runs  over  883  feet  of 
the  Walsh  grant,  taking  about  2 
acres.  The  property  of  both  these 
owners  is  left  untouched,  with  the 
exception  of  the  land  under  water. 
The  injuries  to  the  property  result 
from  the  obstruction  of  the  ap- 
proach to  the  brickyards  by  the 
construction  of   the  causeway  to 
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receive  the  tracks  of  the  railway. 
It  appeared  that  communication 
with  the  river  could  be  restored  by 
building  tramways  from  the  yards 
to  and  across  the  tracks  and  by 
docks  constructed  outside.  The 
commissioners  awarded  $40,729  to 
the  owners  and  mortgagees  of  the 
Chrystie  property,  and  $6,000  to 
the  tenants,  and  also  $35,000  to 
the  owners  and  mortgagees  of  the 
Walsh  property,  and  $1,800  to  the 
tenants. 

M.  B,  Hirschherg,  for  applt. 

Tillotson  &  Kent^  for  Chrystie, 
respt. 

W,  W.  Badger,  for  Adams  et  al., 
respts. 

ij.  A.  Brewster^  for  Walsh  etal., 
respts. 

ffeldj  That  the  awards  were  ex- 
cessive and  unjust.  These  pro- 
ceedings are  instituted  only  to 
acquire  title  to  land,  and  to  entitle 
an  owner  to  compensation  there 
must  be  an  actual  taking  of  private 
property.  Mere  consequential 
damages  do  not  confer  the  right. 
4  N.  Y.,  195  ;  4  Wend.,  9  ;  6  N. 
Y.,  522;  23  id.,  48.  It  thus  ap- 
pears to  be  established  that  the 
constrtiction  of  a  railroad  may  be. 
authorized  by  the  legislature  with- 
out requiring  compensation  to  per- 
sons whose  property  has  not  been 
actually  appropriated,  and  where 
only  indirect  and  consequential 
damages  have  resulted.  The  man- 
date of  the  fundamental  law  is  that 
private  property  shall  not  be  taken 
for  public  use  without  just  com- 
pensation, but  where  it  is  not 
taken  in  the  full  import  of  that 
word  there  comes  no  compensa- 
tion. What  has  actually  been 
Vol.  17.— No.  16 


taken  from  these  owners?  Their 
property  is  on  the  river  bank  and 
they  have  in  their  immediate  front 
a  navigable  river  of  water,  which 
is  a  great  public  highway,  over 
which  tlic»y  have  a  right  of  unob- 
structed passage.  Their  property 
was  the  dominant  tenement  and 
the  servitude  was  an  easement  in 
the  river,  which  is  property  with- 
in the  meaning  of  the  Constitution. 
55  N.  Y.,  661  ;  11  Abb.  N.C.,  236. 
This  right,  however,  is  held  sub- 
ject to  the  power  of  the  legislature 
to  regulate  and  control  the  use  and 
occupation  of  the  river.  This  rail- 
road encroaches  on  and  obstructs 
the  easement  and  so  impairs  the 
usefulness  of  the  premises.  This 
is  an  appropriation  of  property 
and  the  compensation  must  be 
measured  by  its  extent.  The  cause- 
way of  the  road  is  so  constructed 
as  to  encompass  the  property  of 
respondents  and  leave  them  no  ac- 
cess to  the  river,  and  the  obstruc- 
tion to  the  easement  has  that  ex- 
tent and  no  more.  The  usefulness 
of  this  property  may,  therefore, 
be  brought  back  to  the  owners  by 
a  restoration  of  communication 
with  the  water  navigation  of  the 
river.  .The  expense  of  such  re- 
storation seems,  therefore,  to 
measure  fairly  the  compensation 
to  be  made  to  the  owners  of  the 
upland,  with  some  allowance  for 
additional  length  of  haul.  The 
testimony  shows  that  tramways 
and  docks  to  connect  these  brick- 
yards with  tidewater  will  cost  but 
a  small  sum  in  comparison  with 
the  amounts  awarded,  and  it  ap- 
pears plain  that  erroneous  princi- 
ples   have  been   adopted  by  the 
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commissioners  in  the  assessment 
of  the  damages  which  they 
awarded. 

A  motion  to  dismiss  was  made 
on  the  ground  that  the  report  in 
question  is  a  second  report  and 
therefore  final  under  the  statute, 
and  that  the  moneys  awarded  were 
voluntarily  paid.  It  appeared  that 
proceedings  to  take  these  lands 
were  instituted  in  1881 ;  that  (he 
report  therein  was  confirmed,  but 
on  appeal  the  Court  of  Appeals 
dismissed  the  proceedings  ;  that 
new  proceedings  were  then  com- 
menced and  new  commissioners 
appointed,  who  made  the  report 
in  question  ;  that  said  report  was 
confirmed  and  the  awards  paid  and 
thereafter  the  gap  which  had  been 
ordered  to  be  kept  open  during 
the  pendency  of  the  proceedings 
was  closed. 

Held^  That  this  was  not  a  second 
report  within  the  meaning  of  the 
statute.  These  commissioners 
were  appointed  in  a  new  proceed- 
ing instituted  anew  after  the  dis- 
missal of  the  former  proceedings 
on  an  original  petition  presented 
for  tbat  purpose  by  the  company; 
not  on  the  motion  of  the  court  on 
appeal,  as  contemplated  in  the 
statute. 

Also  held^  That  this  money  was 
paid  in  conformity  with  the  order 
of  the  court  and  the  provisions  of 
the  statute  and  the  payment  can- 
not be  deemed  voluntary  in  any 
legal  sense  implied  in  the  objec- 
tion. The  right  of  appeal  pro- 
vided by  the  statute  cannot  be 
foreclosed  by  a  payment  of  the 
awards.  The  company  could  only 
obtain  possession  of  the  land  after 


payment  or  deposit  of  the  awards 
and  the  statute  plainly  contem- 
plates an  appeal  after  such  pos- 
session, because  an  appeal  by 
others  than  the  corporation  will 
not  be  heard  except  on  stipulation 
not  to  disturb  such  possession.  2 
R.  S.,  6th  ed.,  526,  §20. 

Motion  denied  ;  awards  and  or- 
ders vacated,  with  costs,  and  new 
commissioners  appointed. 

Opinion  by  Dykman^  J.;  Bar- 
nard^ P.  •/.,  concurs. 


ACCRETION. 

N.  Y.  Supreme  Court.  General 
Term.     Second  Dept. 

Michael  Mulry,  respl.,  v.  John 
L.  C.  Norton  et  ^X.^applts. 

Decided  May,  1883. 

Title  by  accretion  cannot  be  based  on  sudden 
convulsions  of  nature,  such  as  the  sudden 
and  frequent  shifting  of  an  inlet. 

Where  a  beach  is  submerged  by  a  sudden 
overflow  of  the  sea  the  State  does  not  gain 
a  title  thereby,  but  the  title  remains  in  the 
original  proprietor,  and  he  is  entitled  to 
the  land  upon  its  reappearance. 

Where  it  appeared  that  the  beach,  alleged  to 
be  owned  by  plaintiff,  is  a  necessary  ap- 
purtenant to  his  business  as  a  hotel- 
keeper,  and  that  defendants  threaten  to 
take  possession  thereof  by  virtue  of  a  lease 
alleged  to  be  invalid.  Held,  That  an  injunc- 
tion was  the  appropriate  remedy. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  upon  a  trial 
by  the  Court  without  a  jury. 

The  complaint  alleged  that  plain- 
tiff keeps  a  hotel  at  Far  Rockaway, 
and  that  the  beach,  which  plaintiff 
claims  to  own,  is  a  necessary  ap- 
purtenant to  the  hotel,  and  has 
been  leased  by  him  for  bathing 
purposes,  with  covenants  of  peace- 
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able  possession ;  that  defendants 
hold  a  lease  from  the  town  of 
Hempstead,  and  that  it  is  their 
intention  to  take  possession  under 
said  lease ;  that  the  town  has  no 
title  to  the  lands ;  that  the  lease 
is  a  cloud  on  plaintiffs  title,  and, 
if  defendants  obtained  possession, 
the  business  of  plaintiffs  tenants 
would  be  destroyed  and  his  hotel 
irreparably  ruined,  and  demanded 
that  the  lease  to  defendants  be  de- 
clared void  and  decreed  to  be  can- 
celled, and  that  defendants  be 
enjoined  from  taking  possession 
of  said  lands.  Defendant  N.  an- 
swered that  the  town  owned  the 
beach,  and  that  the  lease  in  ques- 
tion was  valid  and  denied  plain- 
tiffs title. 

The  premises  were  conveyed  to 
plaintiff  in  1872,  and  are  described 
as  bounded  by  the  Atlantic  O^ean. 
As  far  back  as  1797  the  southern 
boundary  of  the  beach  was  just 
where  the  present  ocean  line  is. 
About  four  miles  east  is  an  island 
called  Long  Beach,  owned  by  the 
town  of  Hempstead,  and  bounded 
on  the  west  by  an  inlet.  Between 
1836  and  1839  the  west  point  of 
Long  Beach  extended  by  the  ac- 
tion of  tides  and  storms  into  the 
ocean  about  four  miles  to  the  west. 
In  the  progress  of  these  changes 
the  beach  in  front  of  plaintiffs 
lands  was  washed  away  and  the 
land  overflowed,  the  inlet  moved 
from  one  place  to  another,  and 
finally  to  a  point  west  of  plaintiffs 
lands,  and  the  beach  in  question 
arose  from  the  sea,  separated  from 
plaintiffs  main  property  by  the 
channel  of  the  inlet ;  then,  by 
another  violent    disturbance,   the 


ocean  broke  through  to  the  east  of 
plaintiffs  lands  at  the  point  of  the 
original  inlet ;  the  inlet  to  the  west 
shoaled  and  filled  up,  and  th(* 
outer  beach  became  attached  to 
the  shore  at  a  point  west  of  plain- 
tiffs lands,  leaving  the  waters 
flowing  between  the  hotel  property 
and  the  beach. 

Defendants  claimed  that  Long 
Beach  had  extended  and  grown 
by  accretion  across  plaintiffs 
premises,  and  carried  the  title  to 
the  lands  in  question  to  the  town 
of  Hempstead  as  the  owner  of 
Long  Beach.  This  the  court  re- 
fused to  find ;  it  also  refused  to 
find  that  the  title  was  in  the  State, 
and  found  that  the  title  and  pos- 
session were  in  plaintiff,  and  ren- 
dered payment  for  the  relief  de- 
manded. 

Held^  No  error.  Accretion  is 
defined  to  be  an  increase  by  im- 
perceptible  degrees.  3  B.  &  C, 
91;  4  id.,  485;  2  Johns.,  322; 
Bacon  Abr.,  tit.  Prerogative,  vol. 
6,  600 ;  Hale  8  De  Jure  Maris,  26  ; 
2  Black.  Com.,  61 ;  Angel  on  Tide 
Waters,  249.  The  facts  of  this 
case  do  not  present  a  case  of  ac 
cretion.  Long  Beach  did  not  grow 
little  by  little  or  by  *'slow  and 
imperceptible  degrees."  It  was 
the  shifting  from  time  to  time  of 
the  main  inlet  which  caused  the 
changes  which  occurred  in  the 
shore.  This  shifting  of  the  inlet 
was  frequent  and  sudden.  One 
witness  says  that  it  shifted  from 
300  yards  to  half  a  mile  in  a  single 
storm  ;  another,  that  it  changed 
half  a  mile  in  a  night.  Such  a 
process  is  not  accretion,  and  would 
not  sustain  a  finding  that  the  land 
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thus  united  to  Long  Beach  became 
the  property  of  the  owners  of  that 
island.  Title  by  accretion  cannot 
be  based  upon  such  sudden  con- 
vulsions of  nature  as  the  evidence 
shows  were  continually  happening 
along  this  shore  for  the  past  quar- 
ter of  a  century.  Another  serious 
difficulty  in  defendants'  contention 
is  the  position  of  Coots'  Bar.  This 
bar  extended  from  the  mainland 
south  a  considerable  distance  di- 
rectly in  the  line  of  extension  of 
Long  Beach.  It  was  originally 
granted  by  the  town  to  one  H., 
and  is  now  owned  by  one  L.  The 
trial  court  refused  to  find  that  the 
bar  disappeared,  and  we  cannot 
say  that  the  refusal  is  not  sup- 
ported by  the  evidence.  Assuming 
that  it  did  not  disappear,  it  became 
joined  to  Long  Beach,  and  it  is 
very  plain  that  the  town  of  Hemp- 
stead could  not  claim  title  either 
to  the  bar  or  to  any  accretion  west 
of  it.  Owned  by  L.,  it  stands  an 
insurmountable  obstacle  between 
Hempstead's  lands  and  the  new 
beach  to  the  west. 

Also  held^  That  the  State  did 
not  gain  title  to  plaintiffs  lands 
by  the  overflow  of  the  ocean.  The 
title  remained  in  the  original  pro- 
prietor, and,  in  the  absence  of 
proof  to  the  contrary,  it  is  to  be 
presumed  that  plaintiff  s  deed  con- 
veyed to  him  the  title  to  the  land 
to  original  high  water  mark.  As 
the  land  under  water  belonged  to 
plaintiffs  grantors,  they  remained 
its  owners  when  it  reappeared 
above  the  sea.  The  law  of  accre- 
tion applies  between  the  sovereign 
and  subject  the  same  as  between 
subject  and  subject.     When  land 


is  overflowed  and  the  advance  of 
the  sea  is  so  slow  and  gradual  that 
its  progress  is  imperceptible,  the 
sovereign  acquires  title  to  the  part 
of  the  shore  submerged  ;  but  when 
the  sea  suddenly  inundates  the 
land,  the  subject  retains  the  title 
to  the  land  covered  with  water. 
Angel  on  Tide  Waters,  264-266; 
Hale's  De  Mare  Juris,  29,  36,  37  ; 
5  M.  &  W.,  327. 

Trustees  v.  Kirk,  84  N.  Y.,  215, 
was  not  a  case  of  sudden  overflow. 

Also  heldy  That  the  remedy  by 
injunction  was  appropriate  and 
fully  warranted  by  the  facts.  In 
this  case  it  is  apparent  that  the 
consequences  of  the  threatened 
trespass  would  have  been  very  geri- 
ous  to  plaintiff,  and  one  for  which 
an  action  at  law  would  not  have 
given  an  adequate  remedy,  as  the 
injury  to  plaintiffs  business  could 
not  be  correctly  estimated  or  ascer- 
tained. 

Judgment  aflSrmed,  with  costs. 

Opinion  by  Brown,  J.;  Brady, 
/.,  concurs;  Barnard,  P.  •/.,  dis- 
sents. 


EXECUTORS.      NEGLIGENCE. 

N.  Y.  Supreme  Court.  General 
Term.     Fourth  Dept. 

James  Van  Allen  Davis,  appU,, 
V.  Arovestus  P.  Crandall,  respL 

Decided  June,  1888. 

Where  an  executor  topk  possession  of  the 
evidences  of  an  indebtedness  which  had 
been  specifically  bequeathed  to  a.  legatee,  a 
minor,  and  took  notes  from  tbe  debtor 
therefor,  which  he  held  for  fourteen  years 
and  until  after  the  debtor  became  insol- 
vent, and  the  same  were  never  collected. 
EM,  That  his  failure  to  collect  was  a  de- 
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9aiiamt;  that  the  legatee  was  injured  by 
the  negligence  of  the  executor,  and  that  the 
latter  was  answerable  therefor. 

If  an  executor  wishes  to  rid  himself  of  funds 
or  legacies  under  2  R  S.,  91.  §§  47-49,  he 
should  see  to  it  that  a  general  guardian  is 
appointed,  to  whom  he  can  pay  or  hand 
over  the  funds  or  legacy,  or  he  should  make 
an  investment  in  permanent  securities.  A 
promissory  note  is  not  such  a- security. 

An  executor  is  not  protected  by  a  decree  on 
final  accounting,  where  a  statement  made 
thereon  that  a  debt  or  legacy  had  been  paid 
was  false  and  known  to  him  to  be  so. 

Appeal  from  judgment  of  Spe- 
cial Term  dismissing  complaint. 

Action  to  recover  the  amount  of 
a  legacy  left  to  plaintiff  by  the  will 
of  his  aunt,  of  which  defendant 
was  executor. 

The  will  contained  a  bequest  to 
plaintiff's  brother  of  "  the. sum  of 
$243.92,  a  portion  of  the  debt  due 
me  from  James  Davis,"  plaintiff's 
father,  ''secured  by  his  notes," 
and  then  bequeathed  to  plaintiff 
**  the  sum  of  $248.92,  another  por- 
tion of  the  debt  due  me  from  said 
James  Davis  and  secured  by  his 
note." 

The  will  was  admitted  to  pro- 
bate October  13,  1863,  and  defend- 
ant took  possession  of  the  notes, 
evidences  of  the  debt  of  James 
Davis,  and  inserted  1;hem  in  the  in- 
ventory as  good  and  collectible. 
In  1867  he  took  two  notes  from 
James  Davis,  one  for  the  amount 
of  plaintiff's  legacy,  payable  to 
plaintiff  or  bearer.  He  then  ap- 
plied for  citations  for  a  final  set- 
tlement, and  upon  the  accounting 
stated  that  he  had  collected  the 
full  amount  of  the  note  and  paid 
the  same  to  plaintiff  May  9,  1865. 

Plaintiff  was  a  minor,  residing 
with  his  father,  and  had  no  gen- 


eral guardian.  He  was  not  per- 
sonally served  with  the  citation, 
but  defendant's  attorney  was  ap- 
pointed guardian  ad  litem  for  him. 
He  came  of  age  in  1879,  and  never 
received  anything  upon  said  leg- 
acy. 

The  Special  Term  found  that  said 
note  has  never  been  collected,  nor 
any  part  thereof ;  that  Davis,  the 
maker,  remained  responsible  and 
resident  of  the  town  of  Palmyra 
until  the  fall  of  1878,  at  which 
time  he  became  irresponsible  and 
left  this  State  for  the  State  of 
Maryland,  where  he  has  since  re- 
sided ;  that  defendant,  in  his  con- 
duct and  on  his  accounting,  acted 
in  all  respects  in  good  faith,  and 
said  decree  upon  accounting  was  en- 
tered without  fraud  on  the  part  of 
defendant,  or  any  one  on  his  be- 
half, and  found,  as  matter  of  law, 
that  the  decree  should  stand  in 
full  force  and  effect  and  undistur- 
bed, and  be  confirmed  as  against 
plaintiff,  and  dismissed  the  com- 
plaint. 

S,  R.  &  P.  0.  Williams,  for 
applt. 

W.  H.  Stewart  and  John  8. 
Morgan,  for  respt.  / 

ffeldj  Error.  It  is  quite  clear 
that  defendant,  as  executor, 
through  the  terms  of  the  will, 
which  gave  him  authority  to  take 
the  assets  of  his  testatrix,  60  N. 
Y.,  346,  and  by  taking  possession 
of  the  evidences  of  debt  held  by 
her  against  James  Davis,  acquired 
title  to  and  the  right  to  enforce 
payment  thereof.  28  N.  Y.,  61. 
The  legacy  given  to  plaintiff, 
whether  regarded  as  general,  pay- 
able out  of  Davis'  debt,  or  specific. 
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inasmnch  as  it  was  a  definite  and 
limited  portion  of  the  Davis  debt, 
ought  to  have  been  discharged  by 
defendant  as  executor.  If  his  neg- 
ligence has  caused  an  injury  to 
plaintiff  to  the  whole  extent  of  the 
legacy,  or  to  the  extent  of  a  por- 
tion thereof,  defendant  is  answer- 
able for  such  negligence. 

McCabe  v.  Fowler,  84  N.  Y., 
317,  distinguished. 

Having  shown  that  defendant 
had  the  legal  title  to  the  Davis 
debt  and  ample  power  to  enforce 
its  payment,  and  that  it  was  for 
fourteen  years  or  more  collectible, 
down  to  1878,  and  it  appearing 
that  defendant  retained  the  evi- 
dence of  the  debt  until  after  the 
debtor  became  insolvent,  though 
requested  to  enforce  the  same,  and 
that  he  was  the  only  party  who 
bad  possession  of  the  evidence  of 
indebtedness,  and  that  the  delay 
to  collect  worked  a  loss  of  the 
deht^  we  come  to  the  conclusion 
that  plaintiff  has  suffered  by  rea- 
son of  such  negligence  of  defend- 
ant. 11  Wend.,  364  ;  16  W.  Dig., 
494 

If  the  legacy  be  considered  spe- 
cific; if  it  was  a  pecuniary,  dem- 
onstrative legacy,  as  we  incline  to 
believe,  16  N.  Y.,  365,  defendant 
had  a  duty  to  do  in  regard  to  it 
which  he  did  not  perform.  His 
omission  to  collect  was  a  devas- 
tavit, and  he  may  be  treated  as 
though  he  had  received  the  money 
in  1878,  which  was  then  collectible 
and  lost  by  the  executor's  neg- 
ligence. 

If  the  executor  would  rid  him- 
self of  funds  or  legacies  under  the 
statute,   2  R.  S.,  91,  §§  47,  48,  49, 


he  should  see  to  it  that  a  general 
guardian  was  appointed  to  whom 
he  could  pay  or  hand  over  the  funds 
or  legacy ;  or  if  he  does  not  wish 
to  avail  of  that  course,  he  should, 
to  enjoy  the  protection  of  the 
statute,  make  an  investment  in 
*'  permanent  securities."  A  prom- 
issory note  does  not  belong  tothat 
class  of  securities.  40  N.  Y.,  76; 
48  id.,  599  ;  84  id.,  343  ;  26  Hun, 
594;  8  id.,  122;  2  Cox,  1;  26 
Hun,  624. 

If  the  securities  had  been  such 
as  the  executor  was  authorized  to 
invest  in,  then  he  could  have  turn- 
ed them  over  to  a  guardian,  to 
the  surrogate,  or  to  the  minor  on 
his  arriving  at  age.  2  R.  S.,  91, 
§§  49,  50. 

The  executor's  statement  that 
the  note  had  been  paid  by  the 
debtor,  Davis,  was  false,  and 
known  to  the  executor  to  be  so 
when  he  accounted,  and  it  did  not 
relieve  the  executor  from  his  duty 
in  the  premises.  His  duty  contin- 
ued after  the  accounting,  and  if 
his  negligence  has  caused  a  loss  to 
plaintiff,  justice  requires  that  he 
should  respond. 

There  should  be  a  reversal  and  a 
new  trial  where'  the  question  of 
defendant's  negligence  may  be  in- 
vestigated in  the  light  of  the  prin- 
ciples here  laid  down.  4  Lans., 
93  ;  15  Hun,  387 ;  14  Hun,  291  ;  4 
Ed.  Ch.,  718;  1  Keyes,  17. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Hardin^  J,;  Smithy 
P.  /,  and  ffaighty  J.y  concur. 
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DISCOVERY. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Charles  W.  Cooke,  respt,  v. 
The  Lalance  Grosjean  ^Mfg.  Co., 
appU. 

Decided  May,  1883. 

The  Court  has  no  power  to  compel  a  party 
to  an  action  to  allow  an  inspection  of  his 
private  personal  property,  even  where  such 
inspection  is  claimed  to  be  necessary  for 
the  cross-examination  of  the  other  party  on 
an  examination  before  trial. 

Appeal  from  order  staying  an 
examination  of  plaintiff  before 
trial  and  providing,  as  a  condition 
precedent,  that  defendant  shall 
allow  plaintiff's  attorney  to  in- 
spect the  machine  on  which  plain- 
tiff was  working  when  injured,  as 
alleged. 

Action  to  recover  damages  for 
injuries  alleged  to  have  been  re- 
ceived by  plaintiff  while  working 
on  a  machine  in  defendant's  em- 
ploy. 

Defendant  procured  an  order  for 
the  examination  of  plaintiff  before 
trial.  Plaintiff's  attorney  there- 
upon obtained  the  order  in  ques- 
tion, upon  an  aflBdavit  stating  that 
he  could  not  cross-examine  his 
client  on  such  examination  before 
trial,  or  comprehend  such  ex- 
amination, without  an  inspection 
of  the  machine  previous  thereto. 

Morris  <fe  Pearsall^  for  applt. 

Chas.  J,  Patterson^  for  respt. 

Held^  Error.  We  find  no  law, 
and  have  been  referred  to  none, 
carrying  the  right  of  discovery  or 
inspection  to  the  private  personal 
property  of  an  adverse  party  in  a 
civil  action.      There    is    neither 


power  nor  discretion  in  this  court 
to  assist  plaintiff's  attorney  in  that 
respect.  Such  an  exercise  of  power 
would  be  a  usurpation  of  authority 
to  search  and  inspect  the  private 
premises  of  a  citizen  in  a  manner 
and  for  a  purpose  not  tolerated  by 
our  law.  Even  the  power  vested 
in  the  courts  to  order  discovery 
and  inspection  of  books  of  account 
and  documents  is  discretionary 
and  not  obligatory,  and  is  exer- 
cised with  great  caution  when  the 
party  applying  has  some  right  or 
interest  in  the  accounts  or  papers. 
No  discovery  or  inspection  will  be 
ordered  even  of  account  books  or 
documents  which  are  of  strictly 
private  character.  Neither  can 
this  order  be  upheld  as  a  condition 
to  the  examination  of  plaintiff. 
That  order  was  granted  as  a  right 
secured  by  law,  and  did  not  pro- 
ceed from  the  favor  of  the  court. 

Order  reversed,  with  costs. 

Opinion  by  Dykman^  /./  Bar- 
nard^ P.  J.,  concurs. 


RECORD. 

N.  Y.  Supreme  Court.     General 
Term.     Third  Dept. 

George  W.  Bedford  et  al.,  respts. 
V.  Horace  D.  Tupper  et  al.,  applts. 

Decided  July,  1883. 

A  defect  in  the  record  of  a  conveyance,  such 
as  an  error  in  the  name  of  a  grantor  or  the 
entry  of  a  different  name,  will  not  preju- 
dice the  rights  of  the  grantee,  nor  will  a 
failure  to  properly  index  such  conveyance 
have  that  effect. 

Where  a  conveyance  was  properly  executed, 
but  the  clerk  in  recording  it  substituted 
the  name  of  the  grantee  for  that  of  the 
grantor  and  failed  to  index  the  convey- 
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ance,  Held,  That  a  sheriff's  deed  on  a  sale 
on  execution  issued  upon  a  judgment  re- 
covered against  the  grantor  after  such 
conveyance  could  convey  no  title. 

Appeal  from  judgment  directing 
a  partition  of  lands. 

The  premises  in  question  were 
owned,  prior  to  Feb.  15,  1871,  by 
Zepherin  and  Tlieophile  Perault. 
On  that  day  Zepherin  and  his 
wife,  by  a  deed  regularly  executed, 
conveyed  his  interest  to  Theophile. 
The  clerk  recorded  this  deed  as  a 
conveyance  from  Theophile  to 
Theophile.  There  is  no  record  of 
a  conveyance  from  Zepherin,  nor 
an  index  of  such  a  conveyance, 
nor  of  the  conveyance  as  recorded. 

PlaintiflFs  are  purchasers  in  good 
faith  at  sheriff's  sale  of  the  inter- 
est of  Zepherin  in  said  premises 
on  an  execution  issued  upon  a 
judgment  against  Zepherin  recov- 
ered by  them  Feb.  27,  1878,  long 
after  said  conveyance.  A  search 
furnislied  at  the  time  of  the  sale 
showed  no  conveyance  from  Zeph- 
erin. 

Defendants  are  purchasers  of  the 
premises  on  foreclosure  of  a  mort- 
gage given  by  Theophile  after  the 
execution  of  said  conveyance. 

Esek  Cowen^  for  respts. 

J.  D,  Hallen^  for  applts. 

Held,  That  plaintiffs  had  no 
title  to  any  part  of  the  premises 
and  the  complaint  should  have 
been  dismissed.  The  defect  in  the 
record  of  the  assignment  from 
Zepherin  to  Theophile  did  not 
prejudice  the  rights  of  the  latter 
as  a  purchaser.  Nor  did  the  fail- 
ure of  the  clerk  to  properly  index 
such  assignment  have  that  effect. 
87  N.  Y  ,  257  :  25  Hun.  570 ;  Jones 


on  Mortgages,  §  552;  4  Kent  Com., 
174  n.  3  ;    35  Ala.,  23  ;    60  Geo., 
327;  16  Am.,    692;  4  Biss.,  437; 
id.,   445;    19  111.,   466;    1  A.  K. 
Marsh,  225;  29  La.  Am.,  116;  31  id., 
38  ;  44  Mich.,  123  ;  16  O.  St.,  548; 
6  id.,  78  ;   76  Pa.   St.,  378 ;  82  id., 
116  ;  24  Vt.,  338  ;  id.  337.    It  fol- 
lows that  Zepherin  had  no  title  to 
the  premises  in  question  after  May 
2,  1872.    In  no  event  did  either  the 
attachment  or  judgment  become  a 
lien  on  any  interest  of  Zepherin 
in  the  real   estate  in  question,  as 
he  had  none.     The    deed  of  the 
sheriff   upon   his  sale  under  the 
judgment  could  not  therefore  con- 
vey any  title.     He  could  only  sell 
the  interest  which  Zepherin  had 
in   the  premises  on   the  27th  of 
February,   1878.     Code,   §§  1242, 
1244.     But  as  he  had  no  interest 
at  that  date  the  sheriff's  deed  con- 
veyed nothing  to  plaintiffs.    65  N. 
Y.,  43;  30;  6  Lans.,  2a5. 

Judgment  reversed  and  new  trial 
gmnted,  costs  to  abide  event. 

Opinion  by  Boardman,  /.  / 
Learned,  P.  /.,  and  BocJces,  J., 
concur. 


EXECUTORS.     JUDGMENT. 

N.  Y.  SuPKKME  Court.   General 
Term.     First  Dept. 

John  L.  Melcher,  exr.,  applt. 
andrespL,  v.  George  E.  Harding, 
respt.  and  applt. 

Decided  Aug.  7,  1883. 

When  a  judgment  stands  in  the  name  of  one 
person  as  executor  of  a  certain  estate,  the 
words  "as  executor,  «&c./*  as  used  in  tlie 
judgment,  may  be  considered  as  a  mere  <fo- 
scriptio  persons,  and  a  co-executor  of  the 
judgment  creditor  will  have  no  power  to 
satisfy  the  said  judgment. 
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Appeal  from  an  order  of  Special 
Term,  opening  th*^  judgment  and 
allowing  defendant  to  serve  an  an- 
swer, and  directing  that  the  issue 
so  raised  be  tried. 

Defendant  owed  a  certain  sum 
to  the  estate  of  Paran  Stevens, 
for  which  he  gave  his  promissory 
note  payable  to  plaintiff  as  the 
executor  of  such  estate.  Plaintiff 
procured  a  judgment  on  such  note, 
which  was  entered  in  his  name  as 
executor,  &c.  While  execution 
was  in  the  hands  of  the  sheriff, 
defendant  compromised  the  debt 
with  Mrs.  Stevens,  the  executrix 
of  said  estate,  and  procured  from 
her  a  receipt  therefor,  and  a  con- 
sent that  the  judgment  be  satisfied 
of  record.  The  county  clerk  re- 
fused to  satisfy  the  judgment  on 
this  receipt,  and,  thereupon,  a 
motion  was  made  by  defendant  to 
compel  the  satisfaction  of  such 
judgment.  This  motion  was  not 
granted,  but  the  order  appealed 
from  was  made. 

O,  ZdbrisJcie^  for  pltff. 

Eugene  F.  Daly,  for  deft. 

Held,  That  the  words  '*  as  ex- 
ecutor, &c.,"  as  used  in  the  judg- 
ment, should  be  considered  as  a 
mere  descriptio  personce^  and  that 
Mrs.  Stevens  has  no  power  to  in- 
terfere with  the  judgment  as  it 
stood. 

That  the  judgment  should  not 
have  been  interfered  with,  and 
that,  if  any  order  should  have  been 
made  for  the  relief  of  the  defend- 
ant, it  should  have  been  one  di- 
recting a  reference  to  ascertain 
whether  the  debt  was  due  to  the 
estate  of  Paran  Stevens  in  fact, 
and  whether  there  was  any  collu- 

Vol.  17— No.  16a. 


sion  between  the  plaintiff  and  Mrs. 
Stevens  in  reference  to  its  pay- 
ment. 

Order  modified  accordingly,  with 
costs. 

Opinion  by  Brady,  J,  ;  Davis, 
P.  •/.,  and  Daniels,  /.,  concur. 


EXECUTION.    FORECLOSURE. 

N.  Y.  Supreme  Court.    General 
Tfum.     First  Dept. 

Henry  Kupfer,  respt,  v.  Mary 
Frank,  applt. 

Decided  May  11,  1883. 

The  entering  of  judgment  upon  deficiency 
arising  upon  foreclosure  and  sale  is  not 
sufficient  for  the  purpose  of  issuing  execu- 
tion. On  the  filing  of  the  referee's  report 
of  deficiency  the  judgment  should  be 
docketed,  from  which  time  execution  may 
issue. 

Appeal  from  order  denying  mo- 
tion to  vacate  injunction. 

This  action  is  brought  to  restrain 
the  defendant  from  assigning  her 
interest  in  a  policy  of  insurance. 
The  action  is  in  the  nature  of  a 
creditor's  bill,  founded  upon  a 
judgment  and  execution,  issued 
and  returned  nulla  bona,  and  it 
seeks  to  have  applied  upon  such 
judgment  a  claim  against  the  Mu- 
tual Life  Insurance  Company, 
arising  upon  a  policy'of  insurance 
in  the  name  of  the  appellant  on 
the  life  of  her  husband.  The 
judgment  was  for  deficiency  aris- 
ing upon  the  sale  of  mortgaged 
premises  in  an  action  of  foreclosure. 
The  judgment  of  foreclosure  and 
sale  was  rendered  on  September  5, 
1876,  and  on  October  25,  1876,  the 
referee's  report  of  sale  was  made 
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in  the  action,  bearing?  date  on  that 
day,  which  shows  the  deficiency  for 
which  judgment  was  docketed  on 
January  22,  1878.  Execution  was 
issued  on  December  13,  1882.  The 
defense  set  up  as  a  bar  to  the 
injunction  the  plea  that  exe- 
cution was  not  issued  before  five 
years  had  expired.  Code  Civ.  Pro., 
§1375. 

Also,  that  the  interest  of  appel- 
lant in  the  policy  of  insurance  or 
claim  against  the  insurance  com 
pany  was  not  assignable,  and, 
therefore,  cannot  be  reached  by 
execution. 

Ezra  A,  Tuttle,  for  respt. 

A,  R.  Dyett^  for  applt. 

Held^  The  circumstances  of  the 
care  are  peculiar,  and  the  decisions 
referred  to  on  the  subject  of  non- 
assignability of  a  married  woman's 
interest  in  a  policy  are  not  in  all 
respects  analogous  to  those  of  this 
case.  It  would  seem,  from  what 
appears  in  the  papers  before  us, 
that  restraining  the  assignment  of 
the  policy  or  claim  cannot  inter- 
fere with  her  rights  if  her  interest 
proves  non-assignable.  She  will 
not  be  harmed  by  having  the  in- 
junction remain ;  while,  on  the 
other  hand,  if  she  has  such  power, 
the  plaintiff  in  the  action  might 
lose  his  remedy  if  she  were  not 
restrained. 

The  right  to  issue  execution  did 
not  accrue  until  the  judgment  had 
been  duly  docketed,  and  that  not 
having  been  done  until  January 
22,  1878,  the  execution  is  shown 
upon  the  facts  to  have  issued 
within  five  years. 

The  injunction  should  be  allowed 
to  remain  until  the  trial  of  the  ac- 


tion in  which  the  question  of  as- 
signability of  the  policy  or  claim 
can  be  finally  determined. 

Order  affirmed,  without  costs. 

Opinion  by  Davis ^  P,  J.;  Brady 
'  and  Daniels^  JJ,^  concur. 


RAILROADS.     EVIDENCE. 
PRACTICE. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

William  Tozer,  adm'r,  respt,  v. 
The  N.  Y.  C.  &  H.  R.  RR.  Co., 
applt. 

Decided  June,  1883. 

I  Where  a  witness  is  unable  to  swear  positively 
I      whether  on  the  night  of  the  accident  there 
was  a  light  on  the  engine,  and  has  given 
indefinite  answers  to  questions  leading  up 
to  his  recollection,  it^  is  proper  to  ask,  for 
the  purpose  of  developing  his  memory  of 
that  night,  whether  he  observed  any  change 
in  the  appearance  of  the  engine  after  the 
I      accident. 
Where  the  rate  of  speed  and  manner  of  con- 
ducting the  train  are  in  issue,  it  is  not  error 
for  the  court  to  refuse  to  charge  that  if  the 
bell  was  rung  continuously  and  all  the  sig- 
nals required  by  law  were  given  plaintiff 
could  not  recover. 
More  care  and  caution  is  required  in  running 
trains  through  cities  and  villages  than  in 
the  country,  and  if  a  high  rate  of  speed  is 
unnecessarily    dangerous     and    unsafe   it 
should  be  avoided. 

Appeal  from  judgment  of  $4,000 
for  plaintiff, entered  on  verdict,  and 
from  order  denying  motion  for  new 
trial  on  case  and  exceptions! 

Action  for  killing  an  infant  son 
of  plaintiff  near  the  centre  of  the 
village  of  Batavia  by  a  locomotive 
running  backwards,  at  a  high  rate 
of  speed  in  the  night,  and,  as  al- 
leged, without  proper  warning  or 
light  upon  the  locomotive. 
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A  witness  called  by  plaiutiflP  was 
asked  if  she  had  observed  the 
pusher,  before  and  after  the  acci- 
dent, with  respect  to  a  light  upon 
it,  and  answered  that  she  had  so 
observed.  She  was  directed  to 
state  what  she  knew  about  the 
question  "whether  there  was  a 
light  on  the  rear  of  the  engine  that 
night,"  and  answered,  ''I  don't 
know  whether  I  did  or  not;  I 
wouldn't  take  my  oath  I  did." 
After  testifying  that  she  saw  that 
engine  the  morning  before  the  ac- 
cident, she  was  asked,  '*Did  you, 
after  that  accident,  observe  any 
change  in  the  appearance  of  the 
engine?"  This  was  objected  to, 
the  objection  overruled  and  the 
witness  allowed  to  answer,  "  Yes, 
sir,  I  saw  them  strike  a  light  on  it 
the  first  time  that  day,  the  light 
on  the  hind  end  of  the  engine; 
there  might  have  been  a  headlight 
there  that  hadn't  been  lit.  I 
wouldn't  swear  there  was  not,  but 
I  never  saw  it." 

George  0.  Oreene,  for  applt. 

Myron  H.  Peck,  Jr.,  for  respt. 

Held,  That  as  she  had  not  sworn 
positively  as  to  whether  there  was 
a  light  on  the  pusher  or  not  on  the 
night  of  the  accident,  and  had 
given  indefinite  answers  to  ques- 
tions leading  up  to  her  recollec- 
tion, the  question  was  proper  to 
enable  plaintiff  to  ascertain  exactly 
what  her  recollection  was  as  to  the 
night  in  question  on  the  subject  of 
a  light.  How  it  was  on  other  oc- 
casions was  unimportant,  but  the 
reference  to  the  other  occasions 
was  apparently  with  an  honest 
effort  to  develop  her  memory  of 


the  night  when  the  accident  oc- 
curred. 

The  theory  of  plaintiff  was  that 
there  was  no  light  on  the  pusher, 
and  that  the  speed  was  high  and 
dangerous,  and  that  the  manner  of 
conducting  the  locomotive  was 
dangerous  and  unsate.  This  was 
controverted  by  defendant. 

The  judge,  irhter  alia,  charged  : 
'*It  is  also  their  duty  to  run  their 
trains  over  crossings  in  villages  and 
cities  with  such  caution  and  at 
such  rate  of  speed  as  not  to  be  un- 
*  necessarily  dangerous  to  persons 
having  occasion  to  use  the  high- 
way at  such  crossings,  and  exer- 
cising due  care  ip  such  use.  The 
question  for  you  upon  this  branch 
of  the  case  is  whether  they  were  or 
were  not  running  their  locomotive 
over  this  crossing  at  that  time  in 
such  manner  as  to  be  unnecessarily 
dangerous  to  people  using  the 
crossing." 

A  request  to  charge  "  that  if  the 
jury  should  find  the  bell  was  rung 
continuously  from  the  time  it  left 
the  tank  (the  starting  point)  until 
it  reached  the  crossing,  and  that 
defendant  gave  all  the  signals  re- 
quired by  law,  plaintiff  could  not 
recover,"  was  refused,  and  the 
court  left  it  to  the  jury  to  deter- 
mine whether  the  signals  were 
given  and  whether  the  speed  and 
management  of  the  locomotive,  if 
it  had  a  light  or  if  it  had  no  light, 
were  prudent  and  cautious  or  dan- 
gerous and  unsafe. 

Held^Th^l  the  request  was  prop- 
erly refused.  It  was  the  province 
of  the  jury  to  determine,  consider- 
ing all  the  evidence  that  bore  upon 
all  the  questions  submitted,  wheth- 
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er  defendant  was  guilty  of  negli- 
gence.    68  N.  Y.,  451;  64  id.,  524; 
71  id.,  228;  88  id.,  13;  id.  50.    The 
case  of  Warner  v.  The  Central  R. 
R.,  44  N.  Y.,  466,  was  in  respect 
to  the  speed  of  a  train  in  the  coun- 
try.    In  cities  and   villages  more 
care  and  caution  should  be  exacted, 
and  if  high  rate  of  speed  is  un-  ] 
necessarily  dangerous  and  unsafe,  I 
it  should  be  avoided  by  a  company  | 
if  it  would  be  cautious  and  pru-  \ 
dent.     If  it  will  not  be  cautious 
and   prudent  it  should  bear  the 
consequences  which  the  law  visits 
upon  its  imprudence  and  careless- 
ness, its  operation  of  its  train  in  an 
unnecessarily  dangerous  manner, 
if  that  unsafe  and  dangerous  rate 
of  speed  causes  the  injuries. 

Also  held.  That  the  court  prop- 
erly instructed  the  jury  that  if 
they  found  *'  that  the  servants  of 
this  company  were  running  this 
engine  in  a  negligent  manner,  tak- 
ing into  consideration  the  night, 
the  place,  and  other  circumstances, 
then  upon  that  branch  of  the  case 
plaintiff  has  made  out  his  case." 
88  N.  Y.,  50.  The  right  to  ipgu- 
late  its  train  might  be  negligently 
as  well  as  rightfully  exer'^hed  and 
how  it  was  exercised,  whether 
rightfully  or  negligently,  was  for 
the  jury  to  say.  27  Hun,  532; 
95  U.  S.,  161. 

Judgment  and  order  affirmed. 

Opinion  by  Hardin,  J,;  Smith, 
P,  J,,  and  Macomher,!.,  concur. 


FORECLOSURE. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

Charles  G.  Havens  etal.,  respts,, 


V.   Benjamin    A.    Willis,    imprd, 
appU. 

Decided  May  11,  1883. 

A  mortgage  given  by  the  owner  of  real  estate 
to  secure  a  bond  previously  given,  and  se- 
cured by  a  prior  mortgage  on  the  same  pro- 
perty, may  be  enforced  upon  deficiency  af- 
ter the  first  mortgage  has  been  foreclosed. 

Appeal  from  a  judgment  of  fore- 
closure. 

Plaintiffs  guaranteed  payment 
of  a  mortgage  given  to  secure  three 
bonds  made  by  different  parties 
for  $6,000,  the  several  bondsmen 
being  by  agreement  severally  liable. 
One  of  the  bonds,  given  by  B.  F. 
Raynor,  became  due  by  virtue  of 
the  non-payment  of  interest.  Suit 
was  commenced,  whereupon  E.  F. 
Raynor,  who  then  held  the  title 
to  the  property,  gave  a  mortgage 
to  secure  the  bond  made  by  his 
father  B.  F.  R.,  and  the  suit  was 
withdrawn.  E  F.  R.  then  sold 
the  proT)erty  to  defendant  Willis. 
Subsequently  the  first  mortgage 
was  foreclosed  and  a  deficiency 
arose.  Plaintiffs  paid  the  defi- 
ciency and  brought  an  action  ro 
foreclose  the  mortgage  given  to  se- 
cure the  bond  of  B.  F.  R.  The 
defendant  Willis  is  the  only  one 
who  answers.  Defendant  claims 
that  the  mortgage  was  given  with- 
out consideration  ;  that  it  was 
given  as  an  additional  security, 
and  that  some  superior  rights  in 
favor  of  E.  F.  Raynor,  his  grantor, 
have  arisen  in  consequence. 

Luther  R,  Marsh  and  Benja- 
min C,  Wetmore,  for  respts. 

William  Settle,  for  applt. 

Held,  That  an  examination  of 
the  case  leads  to  the  conclusion 
that  there  is  nothing  shown  war- 
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ranting  us  in  disturbing  the  judg- 
ment, as  the  consideration  for 
making  the  second  mortgage  was  a 
sufficient  one. 

Judgment  affirmed. 

Opinion  by  Brady,  /.;  Daniels, 
/.,  concurs. 


ASSESSMENT. 

N.Y.  Supreme  Court.     General 
Term.     First  Dept. 

In  re  petition  of  Charles  F. 
Willis. 

Decided  May  11,  1883. 

Under  Chap.  579,  Laws  of  1863.  §  6,  interest 
cannot  be  charged  upon  an  assessment  on 
land  situated  in  tbe  City  of  New  York 
from  any  date  prior  to  the  date  of  its  entry 
in  the  record  of  titles  of  assessments  con- 
firmed, kept  in  the  office  of  the  Street  Com- 
missioner, and  a  like  record  in  the  office  of 
the  Clerk  of  Arrears. 

The  inclusion  in  an  assessment  of  any  unau- 
thorized sum  of  interest  renders  the  sale  for 
the  non-payment  of  such  assessment  il- 
legaL 

The  maxim  "de  minimis  non  curat  lex" 
would  be  applicable  to  a  mere  mistake  in 
the  computation  of  interest,  but  not  to  a 
case  where  a  sum  for  interest  is  charged 
without  lawful  authority. 

Appeal  from  an  order  of  Special 
Term,  denying  the  prayer  of  pe- 
titioner for  the  vacation  of  a  sale 
of  land  for  non-payment  of  as- 
sessment. 

Petitioner  moved  for  a  vacation 
of  the  sale  on  the  ground  that  ex- 
cessive interest  was  included  in  the 
assessment,  inasmuch  as  interest 
had  been  charged  on  the  amount 
from  the  date  of  confirmation  to 
the  date  of  the  sale  for  the  non- 
payment thereof,  instead  of  from 
the  date  of  the  entry  of  the  assess- 
ment in  the  record  of  titles  of  as- 


sessments confirmed,  kept  in  the 
oflSce  of  the  Street  Commissioner, 
and  a  like  record  in  the  office, of 
the  Clerk  of  Arrears. 

The  interest  claimed  to  be  ex- 
cessive amounted  only  to  the  sum 
of  one  dollar,  and  it  was  argued 
on  behalf  of  the  city  that  the 
maxim  **de  minimis  non  curat 
lex"  was  applicable. 

Moody  B,  Smith,  for  applt. 

Z>.  J,  Dean,  for  respt. 

Held,  That,  under  Chap.  579,  of 
the  Laws  of  1853,  §  6,  interest  can- 
not be  charged  upon  an  assess- 
ment from  any  date  prior  to  the 
date  of  its  entry  in  the  record  of 
titles  of  assessments  confirmed, 
kept  in  the  office  of  the  Street 
Commissioner,  and  alike  record  in 
the  office  of  the  Clerk  of  Arrears. 
That  the  inclusion  in  the  assess- 
ment of  any  unauthorized  sum  of 
interest  renders  the  sale  for  the 
non-payment  of  such  assessment 
illegal. 

That  the  maxim  ^' de  minimis 
non  curat  lex'^^  would  be  applica- 
ble to  a  mere  mistake  in  the  com- 
putation of  interest,  but  not  to  this 
case,  where  a  sum  for  interest  was 
charged  without  lawful  authority. 

Order  reversed. 

Opimonhy Davis,  P.J,;  Brady, 
J,,  concurs. 


CRIMINAL  LAW.   OYER  AND 
TERMINER. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

William  H.  Ostrander,  plff,  in 
error,  v.  The  People,  defts.  in  er- 
ror. 

Decided  April,  1883. 
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The  justices  of  the  peace  of  the  city  of  Rome 
are  eligible  to  the  office  of  justice  of  sessions. 

The  fact  that  a  justice  of  sessions  had  not, 
at  the  time  of  bis  election,  two  years  to 
serve  as  justice  of  the  peace  does  not  dis- 
qualify him  from  acting  The  provision 
of  §  84.  chap.  470,  laws  of  1847,  amends 
§  40,  chap.  280,  laws  of  1847,  in  that  re- 
spect, and  controls. 

A  Court  of  Oyer  and  Terminer  held  by  a  jus- 
tice of  the  Supreme  Court  without  associates 
has  power  to  impose  sentence  on  a  convic- 
tion had  prior  to  the  passage  of  chap.  360, 
laws  of  1882,  before  a  justice  and  two 
justices  of  sessions. 

An  appeal  will  not  lie  from  an  order  in  crim- 
inal proceedings  made  after  affirmance 
of  the  final  judgment. 

Appeal  from  order  denying  ap- 
plication to  vacate  the  trial  and 
conviction  of  plaintiff  in  error  for 
murder,  and  all  subsequent  pro- 
ceedings. 

The  judgment  of  conviction  has 
been  affirmed  by  this  Court  and 
the  proceedings  remitted  to  the 
Oyer  and  Terminer  with  instruc- 
tions to  proceed.     16  W.  Dig.,  63. 

At  the  January,  1883,  term  the 
district  attorney  moved  the  court 
to  fix  a  day  for  the  execution  of 
the  sentence.  The  prisoner's  coun- 
sal  then  filed  an  affidavit,  showing 
that  one  K.  was  elected  a  justice 
of  the  peace  of  the  city  of  Rome 
under  the  charter  in  1879  ;  that  he 
entered  on  the  duties  of  said  office 
Jan.  1,  1880  ;  that  he  was  elected 
justice  of  sessions  in  1881  and  held 
said  office  until  Jan.  1,  1883  ;  that 
•at  the  trial  in  Sept.,  1881,  said  K. 
was  a  justice  of  sessions  and  sat 
as  a  member  of  the  court  with  one 
M.,  who  at  the  time  of  his  election 
had  not  two  years  to  serve  as  a 
justice  of  the  peace,  and  asked  the 
court  to  hold  that  the  trial  and 
conviction    were    illegal,    as    the 


court  was  illegally  and  improp- 
erly constituted  ;  that  neither  K. 
nor  M.  were  constitutional  justi- 
ces nor  qualified  to  sit  as  justices 
of  sessions  on  said  trial  and  that 
no  sentence  can  now  be  imposed 
unless  the  court  shall  be  organized 
as  at  the  time  of  the  trial.  The 
request  was  denied. 

M,    D,   Bafnett    and  Leonard 
Bronner^  for  plflf.  in  error. 

TF.  A.  MattesoUs  Dist.  Atty.,  for 
People. 

Held^  No  error  ;  that  the  char- 
ter of  the  city  of  Rome,  Laws  of 
1870,  ^hap.  25.  in  its  provisions  as 
to  justices  of  the  peace  is  valid, 
and  that  it  was  competent  for  the 
legislature  to  confer  upon  them 
the  powers  enumerated  in  the  char- 
ter and  to  withhold  from  them  in 
the  cases  prescribed  the  powers 
which  otherwise  would  devolve 
upon  them  ;  thatK.  was  a  justice 
of  the  peace  in  the  county  of  Onei- 
da, Const.  Art.  6,  §§  15,  18,  and 
therefore,  within  the  terms  of  §  40, 
chap.  280,  laws  of  1847,  eligible  to 
the  office  of  justice  of  sessions. 
However,  if  there  was  doubt  in 
our  minds  in  respect  to  his  eligi- 
bility to  the  office  of  justice  of 
sessions,  we  should  incline  to  the 
opinion  that  he  was  a  justice  of 
sessions  de  facto,  and  that  his 
acts  would  be  valid  and  binding 
upon  third  parties  until  questioned 
and  declared  invalid  in  a  proceed- 
ing of  quo  warranto  directly  had 
for  that  purpose,  and  that  the 
Oyer  and  Terminer  of  January, 
1883,  had  no  power  to  set  aside 
the  conviction  and  judgment  there- 
on, with  the  affirmance  thereof 
by  this  Court  pronounced  in  Oc- 
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tober,  1882.  See  24  Wend.,  526  ; 
23  N.  Y.,  296;  3  Den.,  397;  3 
Barb.,  162;  16  Hun.,  524. 

Also  Jteld,  That  the  fact  thatM., 
who  was  a  justice  of  the  peace  of 
the  town  of  A  at  the  time  of  his 
election,  had  not  two  years  to  serve 
as  such  justice  of  the  peace  does 
not  impeach  or  impair  his  right  to 
act  as  a  justice  of  sessions  ;  that 
the  provision  of  §34.  chap.  470, 
laws  of  1847,  that  *'no  justice 
shall  be  so  designated  unless  he 
shall  be  entitled  to  serve  as  a  jus- 
tice of  the  peace  during  such 
year,"  was  an  amendment  of  §  40, 
chap.  280,  laws  of  1847.  The  later 
statute  controls  and  M.  was  de 
Jurea  justice  of  sessions.  23  N. 
Y.,  296. 

Also  heldy  That  the  motion  to 
amend  the  record  as  to  what  trans- 
pired in  regard  to  entering  a  spe- 
cial plea  of  not  guilty  was  prop- 
erly denied.  The  application  came 
too  late.  The  record  as  made  up 
had  been  presented  to  this  court 
and  acted  upon  and  our  judgment, 
based  upon  that  record,  was  con- 
clusive on  the  Oyer  and  Terminer. 
Besides,  there  was  no  proof  upon 
which  the  court  could  act  which 
indicated  that  the  judgment  rec- 
ord was  erroneous. 

It  is  claimed  that  the  Oyer  and 
Terminer,  held  by  a  justice  of  this 
Court  without  any  associate,  erred 
in  holding  that  it  had  power  to 
sentence  the  prisoner  without  the 
two  associate  justices  being  pres- 
ent.    • 

ffeldy  Untenable  ;  that  after  the 
amendment  of  §  23,  Code  Grim. 
Pro.  in  1882,  there  is  no  law  which 
authorized  justices  of  sessions  to 


sit  in  the  Oyer  and  Terminer,  and 
that  §  962  does  not  relate  to  the  or- 
ganization of  the  court.  Full 
effect  may  be  given  to  the  ]  words 
of  §  962  by  limiting  them  to  "the 
manner"  in  which  proceedings  or 
actions  shall  be  ** conducted"  af- 
ter they  are  taken  up  by  any  court 
to  which  they  shall  be  presented. 
Giving  full  effect  to  §  23,  as 
amended  in  1882,  and  to  §  962,  the 
Oyer  and  Terminer  was  rightly  or- 
ganized when  a  justice  of  this 
court  sat  alone  without  associates. 
27  Hun.,  470. 

Had  the  district  attorney  moved 
to  dismiss  the  appeal  taken  from 
the  order,  we  should  have  been  in- 
clined to  grant  the  motion.  There 
is  no  provision  of  the  Code  of 
Criminal  Procedure  authorizing 
such  an  appeal.  Section  517  does 
not  authorize  an  appeal  in  piece- 
meal, first  from  a  judgment  and  af- 
ter it  is  affirmed  an  appeal  from  any 
subsequent  order  by  a  separate  and 
independent  appeal.  27  Hun,  384; 
Code  Crim.  Pro.,  §  485.  As  such 
motion  was  not  made,  we  conclude 
on  the  merits  that  the  order  should 
not  be  reversed. 

Order  affirmed. 

Opinion  by  Hardin^  J,;  Smithy 
P.  /.,  and  Macomber^  /.,  con- 
cur. 


MARRIAGE.    ESTOPPEL. 

N.Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

James  J.  O'Dea,  respt.^  v.  Mary 

O'Dea,  applt. 

Decided  June,  1883. 

Defendant's  former  husband  obtained  a  di- 
vorce from  her  in  Ohio  in  1S64  in  an  action 
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commenced  by  publication  pursuant  to  the 
laws  of  that  State,  of  which  she  had  actual 
notice  by  receipt  of  the  petition  in  Toronto 
where  she  lived.  In  1866  slie  married 
plaintiff,  who  had  knowledge  of  the  suit 
and  of  tlie  divorce  and  saw  a  copy  thereof 
some  months  before  he  ceased  to  cohabit 
with  her  in  1879.  In  an  action  to  annul 
the  second  marriage,  Held,  That  the  former 
marriage  was  not  in  force,  and  that  plaintiff 
was  estopped  by  his  acts  from  questioning 
the  validity  of  his  marriage. 

Appeal  from  judgment,  entered 
upon  report  of  referee,  declaring 
the  nullity  of  the  marriage  between 
the  parties. 

Defendant  was  married  to  one  K. 
in  1844  and  lived  with  him  in  this 
State  until  i860,  when  she  left  him 
and  returned  to  her  father's  In 
Toronto,  Canada  West,  and  re- 
mained there  until  1865.  K.  moved 
to  Ohio  and  in  1864  commenced  an 
action  for  divorce,  on  the  ground 
of  desertion,  by  publication  and 
mailing  of  a  copy  of  the  summons 
and  petition  to  her  at  Toronto, 
which  she  actually  received.  She 
was  present  in  Toronto  when  de- 
positions were  taken  there  pur- 
suant to  notice  duly  served  by 
publication,  but  took  no  part 
therein  personally  or  by  counsel, 
and  did  not  appear  in  the  action. 
On  May  24,  1864,  a  decree  was  en- 
tered in  Ohio  annulling  the  mar- 
riage and  restoring  each  party  ''  to 
the  right  and  privileges  of  unmar- 
ried persons." 

Plaintiff  and  defendant  were 
married  in  New  York  City  August 
30, 1866,  and  lived  and  cohabited 
together  in  this  State  as  man  and 
wife  until  1879.  At  the  time  of 
the  marriage  defendant  was  a  res- 
ident of  Toronto. 

The  evidence    showed    that   in 


June,  1864,  plaintiff  wrote,  con- 
gratulating defendant  on  having 
obtained  the  divorce  ;  that  in  1865 
defendant  had  a  copy  of  the  di- 
vorce sent  her  and  took  it  with  her 
to  New  York  and  she  testifies  that 
she  talked  with  plaintiff  about  the 
divorce  suit  about  the  time  it  was 
commenced,  and  informecj  him  the 
decree  had  been  granted  in  1864. 
She  testified  that  she  consulted  a 
Roman  Catholic  priest  and  bishop 
and  that  she  "  told  plaintiff  we 
could  not  be  married  in  the  Cath- 
olic Church  by  reason  of  my  di- 
vorce." Plaintiff  testified  that 
he  saw  the  decree  for  divorce 
''  about  four  or  six  months  before" 
he  separated  from  defendant  and 
that  he  cohabited  with  her  down 
to  May  9,  1879,  when  the  separa- 
tion took  place. 

The  referee  found  that  the  ser- 
vice by  publication  was  a  legal 
service  under  the  laws  of  Ohio, 
but  that  defendant  never  in  any 
way  appeared  in  said  action  and 
that  plaintiff  was  informed  when 
he  married  defendant  that  she 
claimed  she  had  been  divorced 
from  her  former  husband,  but  he 
had  no  knowledge  of  the  particu- 
lar manner  or  circumstances  under 
which  said  divorce  was  obtained  ; 
and  found  as  conclusions  of.  law 
that  the  Ohio  court  never  acquired 
jurisdiction  of  the  person  of  de- 
fendant in  that  proceeding  and 
therefore  the  pretended  decree  is 
without  jurisdiction  and  entirely 
void  and  of  no  effect ;  that,  that 
being  so,  it  was  contrary  to  sound 
policy  and  subversive  to  good 
morals  to  allow  defendant  to  treat 
such  decree  as  valid  or  invalid  at 
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pleasure,  and  therefore  her  subse- 
quent assent  to  treat  it  as  a  valid 
and  subsisting  decree  was  entirely 
ineffectual  to  give  any  validity  to 
the  same  ;  that  at  the  time  of  her 
marriage  to  plaintiff  defendant  had 
no  legal  capacity  to  contract  such 
marriage  and  that  the  same  was 
wholly  illegal  and  void. 

De  L.  Crittenden,  for  applt. 

E,  Darwin  Smith  and  P.  B, 
Hulett,  for  respt. 

Held,  Error.  It  is  obvious  that 
the  decree  in  Ohio  was  obligatory 
on  K.  If  defendant  had  been  a 
citizen  of  this  State  her  case  would 
present  somewhat  the  question 
considered  and  passed  upon  in 
People  V.  Baker,  76  N.  Y.,  78. 
But  she  was  not  a  resident  of  this 
State,  but  of  Toronto,  and  this  case 
differs  from  that  in  the  fact  that 
defendant  had  notice  of  the  Ohio 
suit,  as  she  personally  received 
the  petition  and  summons  and  was 
personally  present  when  deposi- 
tions in  Toronto  were  taken  in  that 
suit.  It  may  therefore  be  said  that 
she  was  not,  in  1866,  after  acquies- 
cing in  the  Ohio  decree  for  more 
than  two  years,  in  a  situation  to 
have  that  decree  set  aside.  41 
Barb.,  139. 

That  plaintiff  ought  not  to  be 
heard  to  set  aside  a  contract  he 
entered  into  with  his  eyes  open, 
that  he  continued  to  enjoy  the 
benefits  of  for  thirteen  years  and 
the  last  part  of  them  after  reading 
the  decree  upon  which  defendant 
apprised  him  over  and  over  again 
she  relied ;  a  decree  upon  which 
he  relied  for  so  great  a  length  of 
time  as  to  give  rise  to  a  defense  of 
limitations    if   it    was  a  question 

Vol.  17— No.  16b. 


which  affected  property.  As  to 
him  it  is  not  too  much  to  say  that 
when  he  brought  this  action  the 
former  marriage  of  defendant  was 
not  ''then  in  force"  and  that  he 
ought  to  be  held  concluded  and 
estopped  from  questioning  the 
validity  of  his  marriage  to  defend- 
ant after  the  enjoyment  of  the 
benefits  and  blessings  thereof, 
which  he  so  eagerly  sought  and  so 
protractedly  participated  in.  See 
also8  Abb.  N.  C.,449. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  event. 

Opinion  by  Hardin,  J.;  Smith, 
P.  J.,  and  Macombe7\  J,,  concur. 


ASSESSMENT  ROLL.  ALTERA- 
TION. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

The  People  ex  rel.  Chamberlain, 
Trustee,  respt.,  v.  John  G.  Forrest 
et  al..  Assessors,  and  T.  J.  Gam- 
ble, Supervisor,  applts. 

Decided  June,  1883. 

An  assessment  roll,  when  completed,  is  in  the 
nature  of  a  Judgment.  The  power  of  as- 
sessors to  alter  it  after  notice  of  its  com- 
pletion is  limited  to  acting  upon  com- 
plaints made  by  parties  conceiving  them- 
selves aggrieved. 

Appeal  from  order  of  Special 
Term,  in  certiorari,  under  Chap. 
269,  Laws  of  1880,  directing  an 
assessment  roll  of  said  town  to  be 
corrected  by  striking  out  part  of 
the  assessment  against  the  relator 
contained  therein. 

Before  July  1,  1882,  one  of  the 
assessors  called  on  relator,  and  was 
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informed  by  him  that  the  amount 
for  which  the  estate  in  his  hands 
was  liable  to  taxation  was  $40,000, 
and  the  assessor  so  entered  it  on 
his  memorandum  book.  It  had 
been  assessed  and  entered  on  the 
roll  at  that  amount  the  preceding 
year.  When  the  assessors  met 
after  July  1st  to  prepare  the  roll, 
the  memorandum  book  was  ex- 
amined, and  $40,000  was  agreed 
upon  as  the  value  at  which  said 
estate  was  to  be  assessed,  but  by 
mistake  the  amount  was  inserted 
in  the  roll  at  ^,000  ;  and  althougli 
the  mistake  was  then  discovered, 
the  assessors  forgot  to  change  it. 
The  roll  was  completed  July  25, 
and  notice  was  then  given  of  its 
completion,  and  that  complaints 
would  be  heard  on  August  16. 
On  or  after  August  2  one  of  the 
assessors  changed  the  amount  to 
$40,000.  On  grievance  day  re- 
lator appeared  before  the  assessors 
and  demanded  that  the  change  be 
corrected,  which  they  refused,  and 
this  proceeding  was  begun.  The 
court  ordered  the  roll  to  be  cor- 
rected, as  demanded. 

/.  A.  &  J.  a.  Vanderlipy  for  as- 
sessors. 

T.  J,  Oarnbley  supervisor  in  per- 
son. 

W,  A.  Sutherland,  for  respt. 

Jo?ia  L,  Morgan,  for  cestuis  que 
trust. 

Held,  No  error.  The  roll,  when 
completed,  is  in  the  nature  of  a 
judgment.  The  power  of  the  as- 
sessors to  alter  it  in  any  material 
lespect  after  its  completion  and 
notice  thereof  is  limited  to  acting 
upon  complaints  by  parties  con- 
ceiving themselves  aggrieved.     49 


N.  Y.,  352;  65  id.,  263;  3  Lans., 
484;  S.  C,  58  Barb.,  434.  The 
change  was  made  without  requisite 
notice,  and  was  in  excess  of  the 
authority  of  the  assessors.  This 
can  hardly  be  called  the  correction 
of  a  clerical  error. 
.  Order  affirmed,  but  the  question 
of  the  costs  of  this  appeal  is  left 
to  be  determined  at  Special  Term 
if  relator  is  advised  to  move  for 
the  purpose  of  charging  appellants 
or  either  of  them  with  costs,  upon 
the  grounds  specified  in  §  4  of  the 
Act  of  1880. 

Opinion  by  Smith,  P.  J.  ;  Har- 
din and  Haight,  J  J,,  concur. 


LOST   INSTRUMENT. 
EVIDENCE. 

N.  Y.  Common  Pleas.     General 
Term. 

Richard  H.  McDonald,  respt., 
V.  Herman  T.  Winter  et  al, 
ap2dts. 

Decided  May  18,  1883. 

In  an  action  upon  a  lost  undertaking  given 
to  discharge  an  attachment,  the  testimony 
of  the  attorney  who  drafted  the  instrument, 
showing  that,  though  he  could  not  recollect 
the  phraseology  of  said  undertaking,  he 
knew  what  such  an  instrument  should  be, 
and  intended  to  draft  it  in  such  a  way  as  to 
release  the  property,  together  with  the  ad- 
ditional faot  that  it  was  prepared  upon  one 
of  the  printed  forms  ordinarily  used  for 
such  purpose,  will  be  held  sufficient  to 
show  that  the  undertaking  was  in  due 
form. 

Where  there  is  no  direct  evidence  to  show 
whether  the  undertaking  was  for  twice  the 
appraised  value  of  the  property  or  twice 
plaintiffs  claim,  a  recital  in  the  order  dis- 
charging the  attachment  "  that  defendant 
had  given  security  for  plaintiff's  demand  " 
will  be  admissible  against  the  sureties,   and 
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will  be  held  sufficient  to  show  that  the  un- 
dertaking was  given  for  the  claim. 

Appeal  from  judgment  for  plain- 
tiff. 

Action  upon  an  undertaking. 
It  was  admitted  that  the  under- 
taking was  lost.  No  copy  of  it 
was  produced,  nor  was  any  evi- 
dence given  of  the  words  which  it 
contained. 

It  appeared  that  the  object  of  it 
was  to  discharge  an  attachment  in 
an  action  in  which  the  plaintiffs 
were  plaintiffs  in  this  action,  and 
in  which  the  defendants  were  cer- 
tain persons  for  whom  defendants 
undertook  to  be  sureties.  There 
were  two  forms  in  which  it  might 
have  been  drawn  ;  the  first,  where 
the  attached  property  was  not  ap- 
praised, and  providing  that  the 
sureties  should  pay  on  demand 
the  amount  of  any  judgment  not 
exceeding  the  sum  mentioned  ;  the 
other,  where  an  appraisement  was 
had  of  thf^  property,  providing  for 
the  payment  of  double  the  amount 
of  the  appraisement.  The  attor- 
ney who  drew  the  undertaking 
does  not  remember  its  phraseol 
ogy,  but  from  his  testimony  it  ap- 
peared that  he  knew  what  such  an 
undertaking  should  be,  and  that 
he  intended  to  prepare  his  papers 
in  such  a  way  as  to  release  the 
property  from  levy,  and  it  further 
appeared  that  the  undertaking  was 
upon  one  of  the  printed  forms  or- 
dinarily used  in  preparing  instru- 
ments of  its  nature  and  character. 
The  order  by  which  the  attach- 
ment was  discharged  recites  that 
the  defendants  had  given  sufficient 
security  for  "  the  plaintiff's  de- 
mand." 


Exceptions  were  taken  to  the  ad- 
mission of  evidence  and  to  the  re- 
fusal to  dismiss  the  complaint. 

O.    W.  Van  Siclen,  for  applts. 

Hatch  &  Van  Allen^  for  respt. 

Held^  That  the  evidence  as  to 
the  familiarity  of  the  lawyer  who 
drew  the  instrument  with  what 
such  an  instrument  should  be,  and 
the  fact  that  the  usual  printed 
blank  was  used,  was  sufficient  to 
show  that  the  undertaking  was  in 
due  form.  68  N.  Y.,  529  ;  81  id., 
115.  There  is  no  presumption  of 
law  that  the  undertaking  was  in 
one  form  rather  than  the  other, 
and  the  burden  of  showing  its 
contents  was  on  plaintiff.  But  the 
language  in  the  order  discharging 
the  attachment,  taken  in  a  natural 
sense,  means  that  the  undertaking 
was  for  the  payment  of  plaintiff's 
claim.  Though  the  recital  is  not 
contained  in  an  instrument  signed 
by  defendants,  it  is  admissible  as 
a  declaration  of  the  principals 
made  in  the  doing  of  the  very  act 
to  effect  which  defendants  became 
sureties.  Reynolds  Steph.  Ev., 
Art.  17;  Greenl.  Ev.,  §187. 

Judgment  affirmed,  with  costs. 

Opinion  by  Van  Hoesen^  J,  ; 
J,  F.  Daly  ^nA  Beach^  JJ,^  con- 
cur. 


ASSIGNMENT     FOR     CREDI- 
TORS. 

N.Y.  Supreme  Coukt.     General 
Term.    Third  Dept. 

In    re    assignment    of    Joseph 
Thompson. 

Decided  July,  1883. 

The  powers  conferred  on  the  county  court  in 
regard  to  assignments  for  benefit  of  credi- 
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tors,  Ch.  466  of  1877,  do  not  include  the 
power  to  set  aside  an  assignment.  This 
can  only  be  done  by  a  court  of  equity. 

In  October,  1877,  Thompson 
made  an  assignment  to  one  Hel- 
mer  for  the  benefit  of  creditors 
without  preferences.  In  October, 
1878,  Thompson  presented  a  peti- 
tion to  the  county  court  stating 
that  when  he  made  the  assign- 
ment he  was  solvent  and  that  Hel- 
mer  procured  it  by  undue  influ- 
ence. He  alleged  mismanagement 
by  Helmer  and  asked  his  removal, 
and  that  the  assignment  be  set 
aside.  Ultimately  the  county 
court  removed  Helmer,  set  aside 
the  assignment  and  appointed  a 
receiver  of  the  property  assigned. 

Appellants  deny  the  power  of 
the  county  court  to  do  this. 

Thomas  Spratt  and  Magone  <fe 
Holbrooke  for  applt. 

Nelson  L.  Robinson^  for  Thomp- 
son, respt. 

Held^  That  the  county  court  had 
not  this  power.  All  its  jurisdic- 
tion comes  from  the  General  As- 
signment Act  (Ch.  466  of  1877). 
There  is  nothing  in  this  act  from 
which  a  right  to  set  aside  an  as- 
signment can  be  implied,  unless 
it  be  section  25,  which  says  the 
court  may  exercise  the  power  of  a 
court  of  equity  in  reference  to  the 
trust  and  any  matters  involved 
therein.  These  words  by  no  means 
imply  a  power  to  set  aside,  but 
rather  to  aid  in  closing  up  assign- 
ments and  controlling  assignees. 
Prom  an  examination  of  the  whole 
act  we  conclude  that  the  matter 
was  not  within  the  jurisdiction  of 
the  county  court. 

Judgment  reversed. 


Opinion  bv  Learned^  P.  /.; 
Boardman  and  Bockes^  JJ.,  con- 
cur. 


SHERIFFS.     ESCAPE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourtfi  Dept. 

George  Davis,  applt, ^  v.  Leander 
W.  Fiske,  respL 

Decided  June,  1883. 

Where  plaintiff,  a  deputy  sheriff,  instead  of 
taking  his  prisoner  to  jail  in  accordance 
with  his  warrant,  left  him  at  defendant's  of- 
dce.on  the  latter  promising  to  procure  bail  or 
re-deliver  the  prisoner  to  the  plaintiff,  and 
plaintiff  did  not  leave  the  warrant  with  de- 
fendant, and  the  prisoner  absented  himself. 
Held,  that  the  escape  was  voluntary;  a  non- 
suit was  proper;  and  if  there  is  any  cause 
of  action  against  defendant,  it  is  in  favor  of 
the  sheriff. 

Appeal  from  judgment  of  non- 
suit ordered  at  Circuit. 

Action  for  damages  for  fraudu- 
lently aiding  an  escape.  Plaintiff, 
a  deputy  sheriff,  arrested  one 
Campbell  upon  warrant  issued  by 
the  county  judge,  under  §  292  of 
the  Code  of  Procedure,  directed  to 
the  sheriff,  and  commanded  him  to 
arrest  Campbell  and  bring  him  be- 
fore said  judge.  Plaintiff  took 
Campbell  before  the  judge,  when 
he  was  examined,  and  the  judge 
made  an  order  reciting  that  it  ap- 
peared that  there  was  danger  that 
Campbell  would  leave  the  State, 
and  that  he  had  property  which 
he  unjustly  refused  to  apply 
to  the  judgment  on  which  said 
proceeding  was  based,  and  di- 
recting Campbell  to  enter  into  an 
undei  taking  pursuant  to  said  sec- 
tion, and  that  in  default  thereof  he 
be  committed  by  warrant  for  con- 
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tempt.  Plaintiff  was  thereupon 
about  to  take  Campbell  to  jail, 
bur,  at  defendant's  request,  took 
him  elsewhere,  and  the  next  day- 
left  him  at  defendant's  oflBce,  the 
latter  promising  to  get  a  bail  bond 
signed  and  deliver  it  to  the  attor- 
ney of  the  plaintiff  in  the  judg- 
ment, or  to  keep  Campbell  in  his 
possession  till  the  deputy  should 
return  and  then  deliver  him  to  the 
deputy.  Soon  after  being  so  left, 
Oampbell  went  to  a  tavern  in  the 
vicinity,  and  during  the  night  ab- 
sented himself,  and  has  not  been 
seen  since.  The  deputy  did  not 
leave  the  warrant  or  order  with  de- 
fendant. Subsequently  plaintiff 
settled  with  the  plaintiff  in  the 
judgment  by  giving  his  promissory 
note  for  the  amount  of  the  claim. 

Walter  Ballou,  for  applt. 

Z>.  O.  Stoddard,  for  respt. 

Beld^  That  the  non  suit  was 
proper,  because  (1)  the  escape  was 
voluntary;  (2)  there  is  no  evidence 
that  defendant  fraudulently  aided 
Campbell  to  escape,  or  that  the 
escape  was  with  his  knowledge  or 
connivance,  and  he  had  no  author- 
ity to  detain  Campbell;  (3)  if  there 
is  a  cause  for  action  against  de- 
fendant, it  is  in  favor  of  the  sher- 
iff. If  the  plaintiff  in  the  judg- 
ment had  a  cause  of  action  for  the 
escape,  it  was  against  the  sheriff 
alone.  Cowp.,  403;  11  East,  25: 
7  Johns.,  470;  id.,  35;  15  Wend., 
575;  2  N.  Y.,  126;  35  Barb.,  620; 
5Lans.,  80. 

Judgment  affirmed. 

Opinion  by  Smithy  P.  J.;  Har- 
din and  HaigTit^  JJ.^  concur. 


PROMISSORY  NOTE. 
DENCE. 


EVI- 


N:  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Chauncey  Cramer,  respt.  ^  v. 
John  F.  Lovejoy,  applt. 

Decided  June,  1883. 

Parol  evidence  is  inadmissible  to  prove  that 
the  contract  of  indorsement  was  different 
from  what  the  indorsement  imported. 

Appeal  from  judgment  of  coun- 
ty court  on  verdict  rendered  on 
appeal  from  justice's  court. 

Action  against  defendant  as  in- 
dorser  of  a  promissory  note.  The 
answer  denied  notice  of  present- 
ment and  non-payment.  It  was 
submitted  to  the  jury  to  find 
whether  defendant  waived  notice. 
Before  the  note  matured  defendant 
sold  and  indorsed  it  to  plaintiff. 
At  the  time  of  transfer  defendant 
told  plaintiff  that  if  he  would  let 
him  have  the  money  on  the  note 
he  need  not  have  any  trouble  about 
it ;  that  when  it  became  due  de- 
fendant would  go  and  collect  it 
and  fetch  plaintiff  the  money.  The 
court  denied  defendant's  motion 
for  non-suit,  made  on  the  ground 
that  the  note  was  not  protested, 
and  that  all  conversations  relating 
to  the  note  prior  to  indorsement 
were  merged  in  the  indorsement. 
The  court  denied  defendant's  re- 
quest to  charge  that  whatever  was 
said  between  the  parties  prior  to, 
or  at  the  time  of,  the  indorsement 
was  merged  in  the  indorsement  as 
a  matter  of  law,  and  cannot  amount 
to  a  waiver. 

/.  B.  Deckei\  for  applt. 

Howland  <fe  Wheeler^  for  respt. 
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Held^  Error.  The  negotiations 
leading  to  the  transfer  of  the  note 
were  merged  in  the  agreement  ev- 
idenced by  the  indorsement,  viz.  : 
that  the  indorser  would  pay  on 
notice  of  non-payment  by  the  ma- 
ker, after  due  presentment  and 
demand.  It  was  not  competent 
for  plaintiff  to  contradict  or  vary 
that  agreement  by  parol.  27  Barb., 
489,  and  cases  there  referred  to  by 
Johnson,  J. 

Moreover,  there  is  nothing  in 
the  testimony  inconsistent  with 
the  idea  that  the  indorser  was  to 
be  duly  notified  of  non-payment. 

Judgment  reversed  and  new 
trial  ordered  in  county  court, 
costs  to  abide  event. 

Opinion  by  Smithy  P,  J.;  Mac- 
omher^  J.,  concurs  ;  Hardin^  */., 
concurs  in  result. 


PRACTICE.     SU  RPRISE. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Milton  T.  Woolley,   applt,,   v. 
John  W.  Stevens,  respL 

Decided  June  1,  1883. 

If  the  trial  judge  expresses  His  opinion  on 
the  merits  of  a  case  in  the  presence  of  the 
jury  the  proper  method  of  review  is  either 
by  a  motion  upon  the  minutes  or  by  in- 
cluding snch  expression  in  the  case  and 
moving  for  a  new  trial  upon  such  case, 
since  such  an  expression,  if  improper, 
would  raise  a  point  of  law  to  be  reviewed 
by  a  case  containing  the  proceedings  upon 
the  trial. 

Such  an  expression  of  opinion  cannot  be  re- 
viewed upon  a  motion  for  a  new  trial  on  the 
ground  of  surprise,  under  §  998  of  the  Code 
of  Civ.  Pro.,  made  upon  affidavits  estab- 
lishing the  fact  that  the  trial  judge  ex- 
pressed such  opinion. 


Appeal  from  an  order  denying  a 
motion  for  a  new  trial  upon  affi- 
davits on  the  ground  of  surprise, 
under  §  998,  Code  Civ.  Pro. 

The  element  of  surprise  relied 
upon  was  a  statement  to  counsel 
by  the  judge  before  whom  the  case 
was  tried,  in  the  presence  of  the 
jury,  that  the  evidence  seemed  to 
be  overwhelming,  and,  if  the  jury 
should  find  a  verdict  in  favor  of 
plaintiff,  he  thought  he  should 
have  to  set  it  aside. 

8.  T,  Freeman^  for  applt. 

B,  8,  Clark ^  for  respt. 

Held,  That  the  proper  method 
of  reviewing  such  an  expression  of 
opinion  on  the  part  of  the  trial 
judge  was  either  by  a  motion  on 
the  minutes,  or  by  including  it  in 
the  case  made,  under  §  997  of  the 
Code  of  Civ.  Pro.,  and  moving 
upon  such  case  for  a  new  trial, 
under  §  1002  of  the  Code  of  Civ. 
Pro.  19  Wend,  402;  2  Lans.,  94. 
That  the  practice  allowing  appli- 
cation for  a  new  trial  on  the  ground 
of  surprise  includes  only  matters 
of  fact  requiring  to  be  sustained 
by  affidavits  or  other  proofs  bring- 
ing forward  circumstances  not  ap- 
pearing upon  the  trial  and  tending 
to  show  that  by  contrivance,  or 
design,  or  some  unexpected  occur- 
rence, the  party  making  the  appli- 
cation has  been  prevented  from 
bringing  forward  his  proof,  and 
trying  the  cause  as  he  may  have 
had  the  ability  to  do  it,  or  that  he 
had  been  misled  by  some  unantici- 
pated circumstance  first  arising 
during  the  progress  of  the  trial. 
34  Barb.,  295  ;  67  id.,  313  ;  1  Hun, 
231. 

That  the  improper  expression  of 
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so  decided  an  opinion  would  raise 
a  legal  point  to  be  reviewed  by  a 
case  containing  the  proceedings 
upon  the  trial,  and  could  not  be 
redressed  when  established  only 
by  affidavits  on  a  motion  of  this 
description. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  Davis, 
P,  J.,  and  Brady,  J.,  concur. 

FIRE  INSURANCE. 

N.  Y.  SuPKEME  Court.   General 
Term.    Third  Dept. 

Phebe  Schuster  et  al.,  applts., 
V.  The  Dutchess  County  Mutual 
Ins.  Co.,  respt. 

Decided  July,  1883. 

The  application  for  a  policy  of  insurance 
stated  a  rate,  amount  of  insurance,  and 
estimated  value  for  a  house,  and  then  made 
a  similar  statement  of  these  particulars  as 
to  the  furniture.  Udd,  That,  in  the  ab- 
sence of  any  fraudulent  intent,  a  misstate- 
ment as  to  ownership,  which  avoided  the 
policy  as  to  the  real  estate,  did  not  prevent 
a  recovery  for  the  personal  property,  the 
risk  to  the  latter  not  being  increased  or  in 
any  way  affected  by  said  misstatement. 

The  respondent  issued  a  policy 
of  insurance  to  appellants,  insuring 
their  house  for  $700  and  their  fur- 
niture for  $800.  A  separate  rate, 
amount  insured,  and  estimated 
value  for  the  house  and  for  the 
furniture  was  inserted  in  the  ap- 
plication for  insurance.  The  policy 
contained  a  condition  that  the 
application  must  state  the  interest 
of  the  owner,  or  it  will  be  void  ; 
also,  that  any  misrepresentation 
as  to  any  property  made  in  the 
application  would  avoid  the  policy. 
The  interest  of  the  iitaured  in  the 


real  estate  was  wrongly  stated  in 
the  application.  This  action  was 
brought  to  recover  only  for  the 
loss  of  the  personal  property.  A 
verdict  was  ordered  for  defendant. 

T,  A.  Niven,  for  applts. 

T.  F.  Bv^h,  for  respt. 

Held,    Error.       We    think    the 
statements    of    plaintiffs    in    the 
application  were   not   made  witi 
intent  to  defraud.     They  were  in 
accurate,  but  made  in  good  faith 
The  doctrine  of  Merrill  v.  Agricul 
tural  Ins.  Co.,  73  N.  Y.,  452,  ap 
plies.   The  contract  was  severable 
there  were  distinct  classes  of  prop 
erty  insured  and  separately  valued 
It  is  admitted  that  there  can  be  no 
recovery  for  the  real  estate,  but 
the  insurance  of  the  personal  prop- 
erty is  valid.     The  misstatement 
which  plaintiflfs  made  was  in  say- 
ing that  they  occupied  and  owned 
the  premises,  when,  in  fact,  they 
did  not  own  them.     But  it  is  not 
material   to  and  did  not  increase 
the  risk  to  the  furniture  that  those 
who  owned  it   did   not  own    the 
premises. 

New  trial  granted,  costs  to  abide 
event. 

Opinion  by  Learned,  P.  /./ 
Boardman^  J.,  concurs ;  Bockes^ 
•/.,  dissents. 


ARSON.     INDICTMENT.     EVI- 
DENCE. 

N.  Y.  Supri:mk  Court.  General 
Term.     FouRTrf  Dept. 

William  Carncross  et  al.,  plffs. 
in  error  v.  The  People,  defts.  in 
error. 

Decided  June,  1888. 
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Where  the  insurer  is  named  in  an  indictment 
for  arson  in  the  third  degree,  under  3  R.  8., 
7th  Ed.,  2483,  §  5,  proof  of  his  residence  or 
the  mode  of  its  incorporation  and  manner 
of  coming  into  existence  may  be  shown, 
although  not  specifically  averred. 

The  act  of  incorporation  of  the  company, 
with  proof  of  user  under  it,  is  sufficient  to 
establish  its  existence. 

Proof  that  a  foreign  insurance  company  has 
complied  with  the  laws  of  this  State,  and 
was  authorized  to  transact  business,  is  ad- 
missible. 

On  a  trial  of  indictment  for  arson,  evidence 
that  three  or  four  years  before  the  fire  the 
accused  had  a  conversation  with  the  wit- 
ness relative  to  burning  the  building,  was 
admitted.     Held,  Error. 

Certiorari  to  review  conviction 
of  Cota  as  principal  and  Carncross 
as  accessory  before  the  fact,  of  tlie 
crime  of  arson  in  the  third  degree 
in  burning  a  building  with  intent 
tu  injure  an  insurer,  and  to  re- 
view an  order  denying  motion  for 
a  new  trial  on  newly-discovered 
evidence. 

The  indictment  was  found  under 
3  R.  S.,  7th  Ed..  2483,  §  5.  In  the 
first  and  fourth  counts  is  averred 
the  felonious  burning  of  a  dwell- 
ing-house "being  then  and  there, 
to  wit :  at  the  time  of  such  burn- 
ing, insured  against  loss  or  dam- 
age by  fire  in  and  by  the  Fire 
Association  of  Philadelphia,  the 
same  being  a  corporation  duly 
organized  and  empowered  to  take 
and  issue  such  insurance,  with  in- 
tent to  injure,  prejudice  or  de- 
fraud said  Fire  Association, against 
the  form  of  the  statute." 

De  L.  Sloto^  for  plffs.  in  error. 

J.  W.  Haug  and  Raines  Bros.^ 
for  defts.  in  error. 

Held^  That  the  indictment  was 
sufficient  to  admit  proof  of  the 
fact  required  by   the    statute   to 


make  out  the  crime,  viz:  1.  The 
burning  of  a  building.  2.  That  the 
building  was  insured  against  loss 
by  fire.  3.  The  intent  to  prejudice 
such  insurer. 

People  V.  Henderson,  1  Park. 
Cr.,  563,  distinguished. 

It  is  clear  that  the  indictment 
alleges  a  corporation  duly  organ- 
ized and  empowered  to  take  in- 
surance, and  that  it  was  that  cor- 
poration the  prisoners  intended  to 
prejudice  and  injure. 

Coiien  V.  People,  6  Park.,  330, 
distinguished. 

The  statute  aims  to  punish  of- 
fenses against  all  insurers,  and 
is  not  limited  to  such  as  are  nat- 
ural persons  or  organized  under 
the  laws  of  this  State,  and  where 
the  insurer  is  named,  be  it  an  in- 
dividual or  a  corporation,  the 
proof  of  his  residence  or  the  mode 
of  its  incorporation  or  manner  of 
coming  into  existence  may  be 
shown,  although  not  specifically 
averred  in  the  indictment.  21 
Wend.,  423 ;  23  id.,  634  ;  8  Barb., 
642  ;  6  Park.  Cr.,  119.  The  act  of 
incorporation  of  the  insurance  com- 
pany, with  proof  of  user  under  it, 
was  sufficient  to  establish  the  ex- 
istence of  the  corporation.  Lalor, 
133;  4  Den.,  367. 

McGary  v.  People,  45  N.  Y., 
153,  distinguished. 

Also  held.  That  it  was  not  error 
to  receive  proof  that  the  Fire  As- 
sociation had  complied  with  the 
laws  of  this  State  and  was  author- 
ized to  transact  business  in  this 
State.  It  was  a  fact  tending  to 
show  the  validity  of  the  insurance. 

The  fire  occurred  Feb.  19,  1879, 
and   one  Olkrk  swore  that  a  f^w 
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days  before  that  time  it  was  agreed 
between  him,  Carncross  and  Oota 
that  the  building  should  be  rifled 
and  burned,  and  that  Carncross 
should  pay  each  of  them  $200  for 
'* doing  the  job." 

One  .C,  a  cousin  of  defendant 
Carncross,  and  who  had  had  dif- 
ficulty with  him,  was  called  by 
the  people  and  allowed,  under  ob- 
jection, to  testify  that  in  1875  or 
1876  he  had  a  conversation  with 
defendant  Carncross  '4n  regard  to 
putting  a  stock  of  furniture  in" 
the  building,  and  that  Carncross 
said  he  thought  it  would  be  a 
proUtahle  investment  to  put  in 
furniture;  he  said  it  could  be 
bought  very  cheap  in  the  rough, 
and  be  stained  and  varnished ; 
that  they  had  several  conversa- 
tions in  regard  to  it.  *'He  came 
in  one  day  and  said  to  me,  I  will 
tell  you  how  some  money  might 
be  made."  An  objection  to  this 
testimony  was  overruled,  and  wit- 
ness was  allowed  to  say,  **  He  told 
me  we  might  stock  up  this  build- 
ing with  furniture,  build  up  a 
wood  fire  and  go  visiting.  I  told 
him  I  thought  it  would  hardly 
do.  I  don't  remember  any  fur- 
ther. I  think  this  was  in  April, 
1875." 

Held,  Error.  The  evidence  was 
worse  than  immaterial.  It  tended 
to  injure  defendants  before  the 
jury,  and  to  prejudice  I  hem  against 
defendants.  It  violated  the  rule 
which  excludes  from  the  jury 
evidence  of  another  crime,  or  pro- 
position for  the  commission  of  a 
crime,  than  the  one  named  in  the 
indictment.  6  Lans.,  462;  32  N. 
Y.,  144;  5  Park.,  28;  56  N.  Y., 
Vol.  IT.—No.  17 


363;  55  id.,  81;  56  id.,  691;  72 
id.,  571 ;  76  id.,  291.  If  the  con- 
versation had  been  had  after  the 
confederation  sworn  to  by  Clark 
had  been  made,  a  verj^  diflferent 
question  would  have  been  pre- 
sented. 

Conviction,  order  and  judgment 
reversed,  and  new  trial  ordered. 

Opinion  by  Hardin,  J.;  SmitJi, 
P,  J.  and  Barker^  /.,  concur. 


ATTORNEY.     LIEN. 

N.  Y.  Superior  Court.  General 
Term. 

Marcus  Newburg,  respt.,  v,  Jo- 
seph Schwab  et  al.,  applts. 

Decided  May  7,  1883. 

An  attorney  who  has  recovered  a  judgment 
for  his  client  upon  which  he  has  a  lien  for 
professional  services,  may  take  an  assign- 
ment thereof  together  with  the  undertak- 
ings given  in  the  action,  in  payment  of  said 
services,  and  may  bring  an  action  on  such 
an  undertaking  in  his  own  name. 

Appeal  from  a  judgment  entered 
upon  the  verdict  of  a  jury  by  direc- 
tion of  the  court  for  the  sum  of 
$603.02. 

The  facts  are  as  follows  :  One  B 
sued  one  M  to  recover  the  posses- 
sion of  a  certain  safe,  keys,  &c.,  or 
their  value;  in  that  action  the  de- 
fendant was  arrested  for  eloigning 
the  property,  and  gave  an  under- 
taking upon  arrest,  his  bail  being 
the  defendants  in  this  action.  Said 
action  was  tried,  and  resulted  in  a 
judgment  for  the  plaintiff  B;  exe- 
cution was  duly  issued  therein  and 
returned  unsatisfied.  The  said 
judgment  was  thereafter  assigned 
to  this  plaintiff,  together  with  liie 
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undertaking  upon  arrest  above  re- 
ferred to,  and  this  action  upon  the 
said  undertaking  was  then  brought. 

This  plaintiff  was  the  attorney  for 
the  plaintiff  in  the  case  of  B.  v.  M. 
and  took  the  assignment  to  protect 
his  lien  on  the  judgment  in  that 
action,  in  which  the  undertaking 
in  suit  was  given,  and  in  payment 
for  services  rendered  by  him 
therein. 

Christopher  Fine^  for  applts. 

Ooff  &  Pollock^  for  respt. 

Held^  That  the  judgment  should 
be  affirmed.  An  attorney  having 
obtained  a  judgment  in  favor  of 
his  client,  who  was  plaintiff  in  an 
action  of  replevin,  upon  which 
judgment  he  had  a  lien  for  his 
professional  services,  can,  on  the 
assignment  of  such  judgment  to 
him,  succeed  in  an  action  in  his 
own  name  against  the  sureties  of 
the  defendants  in  such  action  of 
replevin. 

There  is  no  legal  objection  to  an 
attorney  taking  an  assignment 
from  his  client  of  a  judgment  in 
favor  of  his  client  in  payment  of 
any  debt  due  to  him  by  his  client, 
and  becoming  thus  the  lawful 
owner  of  the  judgment.  71  N.  Y., 
445. 

There  is  no  reason  why  he  should 
not  be  entitled  to  put  in  force  all 
the  lawful  means  which  the  as- 
signor ijossessed  to  make  the  judg- 
ment effectual. 

The  right  to  compel  the  sureties 
to  respond  for  the  default  of  their 
principals,  the  defendants  in  that 
replevin  action,  was  one,  and  the 
most  effectual  of  these  means,  and 
went  with  the  assignment  and  the 
.legal  ownership  of  the  judgment. 


Judgment  affirmed,  with  costs. 

Opinion  by  O'Oorman^  J,;  Sedg- 
wick^ Ch.  /.,  concurs  in  affirmance 
on  whole  case;  Ingraham,  J.,  con- 
curs. 


ATTACHMENT. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Henry  Wallach  et  al.,  respts.,  v. 
Isaac  Sippili,  applL 

Decided  June  1, 1883. 

Affidavits  made  upon  information  and  belief 
only  are  not  sufficient  to  sustain  an  attach- 
ment, unless  authenticated  by  the  persons 
from  whom  the  information  has  been  ob- 
tained. 

Appeal  from  an  order  denying 
motion  to  vacate  an  attachment. 

The  attachment  in  this  case  was 
allowed  npon  the  ground  that  de- 
fendant kept  himself  concealed  to 
avoid  the  service  of  a  summons, 
and  had  assificned  and  disposed  of 
his  property  with  intent  to  de- 
fraud his  creditors.  It  appeared 
at  the  hearing  that  plaintiff,  with 
his  attorney,  went  to  defendant's 
house  for  the  purpose  of  serving 
him  with  a  summons,  but  did  not 
mak*e  his  business  known  to  the 
person  who  opened  the  door  of  de- 
fendant's house  and  informed 
them  that  defendant  would  not  see 
them. 

The  affidavits  charging  the  dis- 
posal of  his  property  with  fraud- 
ulent intent  were  made  on  infor- 
mation and  belief,  and  were  in  no 
manner  authenticated  by  the  per- 
sons from  whom  their  informatiou 
had  been  obtained. 

Leopold  Wallachs  for  respts. 
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Blumensteil  &  HirscJi,  for 
applt. 

ffeld^  That  the  affidavits  as  to 
fraud  were  not  sustained  as  the 
law  requires  them  to  be  to  permit 
the  issuing  of  an  attachment.  8 
Greenl.  on  Ev.,  8th  ed.,  §  384  ;  78 
N.  Y.,  252.  To  sustain  the  other 
ground  the  affidavit  was  wholly  in- 
sufficient, as  plaintiff,  as  it  ap- 
pears, only  attempted  to  gain  an 
interview  with  defendant,  which 
was  refused.  That  certainly  fails 
to  establish  the  alleged  fact  that 
defendant  was  concealing  himself 
at  his  residence  to  avoid  the  ser- 
vice of  the  summons. 

Order  reversed,  with  costs  and 
disbursements,  and  an  order  vaca- 
ting the  attachment  directed. 

Opinion  by  Daniels,  J.;  Davis, 
P.  •/.,  and  Brady,  /.,  concur. 


SUPPLEMENTARY  PROCEED- 
INGS. 

N.  Y.  Superior  Court.  General 
Term. 

Eliza  Railings,  applt.,  v.  Thomas 
W.  Pitman,  respL 

Decided  June  2,  1883. 

Ajd  affidavit  for  an  order  in  supplementary 
proceedings  for  the  examination  of  a  Judg- 
ment  debtor  whicli,  in  addition  to  the 
usual  allegations,  states  **  that  the  defend- 
ant hath  been,  at  divers  times  heretofore, 
examined  under  orders  supplementary  pre- 
viously granted,  and  no  property  discov- 
ered, but  that  since  the  last  examination  the 
defendant  hath  become  possessed  of  certain 
personal  property,"  while  it  states  enough 
to  give  juiisdiction  to  the  judge  to  whom 
the  application  is  made,  does  not  show 
sufficient  reason  for  the  granting  of  the  or- 
der for  further  examination. 


Appeal  by  plaintiff  from  order 
vacating  an  order  for  the  examina- 
tion of  defendant  supplementary 
to  execution. 

In  addition  to  the  ordinary  alle- 
gations, the  affidavit  on  which  the 
order  was  granted  stated  ''that 
the  defendant  hath  been,  at  divers 
times  heretofore,  examined  under 
orders  supplementary  previously 
granted,  and  no  property  discover- 
ed, but  that  since  the  last  examina- 
tion tlie  defendant  hath  become 
possessed  -  of  certain  personal 
property." 

The  order  was  vacated  on  the 
ground  '*  that  theaffidavit  was  in- 
sufficient to  confer  jurisdiction." 

H.  H,  Morange,  for  applt. 

Richard  M,  Bruno,  for  respt. 

Held,  That  the  judge  below  had 
jurisdiction,  and  the  statement  in 
the  order  to  the  contrary  must  be 
deemed  to  have  been  made  by  in- 
advertence. But  the  order  for  ex- 
amination should  be  vacated  be- 
cause the  affidavit  did  not,  under 
the  precedents,  state  sufficient  to 
show  that  plaintiff  was  entitled 
thereto.  It  was  necessary  to  show 
a  8pi»cial  reason  for  another  exam- 
ination. 

It  does  not  appear  what  the 
property  *'that  defendant  hath 
become  possessed  of  "  is;  whether 
it  remains  in  possession  of  defend- 
ant, nor  whether  it  may  be  applied 
to  the  payment  of  the  judgment. 
Nor  does  it  state  anything  that 
would  make  an  examination  into 
the  existence  of  such  facts  proper 
or  useful  for  plaintiff.  What  was 
said  must  be  true  of  any  judgment 
debtor  who  has  been  examined, 
under    any    circumstances,     and 
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within  a  very  brief  time  after  the 
examination. 

Order  affirmed,  without  costs. 

Opinion  per  curiam, 

CONVERSION.        CHATTEL 
MORTGAGE.  PLEADING. 

N.Y'.  Superior  Court.   General 
Term. 

Juliette  E.  Schoenrock,  applt.^ 
V.  Peter  Farley,  respt. 

Decided  June  2,  1883. 

In  an  action  for  the  wrongful  conversion  and 
sale  of  personal  property  of  plaintiff,  where 
tlie  answer  is  a  general  denial,  defendant 
may  plead  as  a  defence  the  execution  of  a 
bill  of  sale  of  said  property  to  him  by  plain- 
tiff, and  of  an  instrument  by  him  agreeing 
that  said  bill  of  sale  shall  be  void  on  pay- 
ment of  rent,  etc.,  and  a  sale  by  him  there- 
under; the  said  instruments  make  a  mort- 
gage and  not  a  pledge,  and  the  defence 
thereunder  denies  plaintiff's  title  and  does 
not  constitute  matter  of  justification. 

Appeal  by  plaintiff  from  judg- 
ment entered  on  verdict  in  favor  of 
defendant  and  from  order  denying 
motion  for  new  trial  on  the  min- 
utes. 

The  complaint  charged  that  de- 
fendant converted  to  his  own  use 
and  sold  certain  property  belong- 
ing to  plaintiff. 

The  chief  point  on  which  plain- 
tiff relied,  in  the  argument  that 
there  was  no  defense,  was,  that  de- 
fendant had  not  justified  the  tak- 
ing, in  the  answer,  but  relied  on 
the  general  denial,  which  was  all 
the  answer  contained.  It  was  fur- 
ther asserted  that  this  put  in  issue 
only  the  title  of  plaintiff,  and  not 
the  right  of  defendant  to  take  the 
goods  under   that   title,  and  that 


the  defence  as  proven  was  not  ad- 
missible under  the  answer.  De- 
fendant proved  that  before  the 
goods  were  taken  by  him  plaintiff 
and  her  husband  had  made  and 
delivered  an  instrument  that  on  its 
face  purported  to  be  an  absolute 
bill  of  sale  of  the  goods  to  defend- 
ant. Contemporaneously  with 
this,  defendant  delivered  to  the 
husband  an  instrument  to  the  ef- 
fect that  if  plaintiff  and  her  hus- 
band should  pay  rent,  about  to  be- 
come due,  the  bill  of  sale  should 
be  void.  Various  exceptions  were 
taken  to  the  admission  of  this 
evidence. 

L.  B,  Bunnell^  for  applt. 

Barnum  &  Rebhan,  for  respt. 

Held,  That  proof  of  the  above 
matters  was  admissible  under  a 
general  denial.  The  instruments 
made  a  mortgage  and  not  a  pledge. 
The  bill  of  sale  invested  defend- 
ant with  the  title,  and  gave  him  the 
right  to  take  possession  immedi- 
ately. 35  N.  Y.,  277.  The  de- 
fense,  therefore,  went  to  the  tiths 
and  did  not  rest  upon  a  justifica- 
tion which  admitted  the  title  in 
plaintiff. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  per  curiam. 


APPEAL.      PRACTICE. 

N.Y.  SupremeCoukt.     General 
Term.    First  Dept. 

The  Baltimore  &  Ohio  RR.  Co., 
respi,s  V.  Alexander  T.  Arthur, 
impl'd,  applt. 

Decided  August  7,  1883. 
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An  order  sustaining  or  overruling  a  demurrer  1 
is  not  appealable.     The  proper  practice  is 
for  the  order  made  upon  the  trial  of  a  de- 
murrer to  direct  that  either  a  final  or  inter- 

,  locutory  judgment  shall  be  entered  upon  it, 
and  from  that  judgment  an  appeal  may  be 
taken. 

Appeal  from  an  order  overruling 
a  demurrer  to  the  plain tiflTs  com- 
plaint. 

Joseph  M,  Pray,  for  applt. 

Edward  D.  McCarthy,  for 
respt. 

Held^  That  no  appeal  has  been 
provided  for  by  the  Code  of  Civil 
Procedure,  either  in  terms  or  con- 
structively, from  an  order  overrul- 
ing or  sustaining  a  demurrer.  Code 
Civ.  Pro.,  §  1347,  and  that  order 
has  been  required  to  direct  the  en- 
try of  judgment  upon  the  decis- 
ion, Code  Civ.  Pro.,  §1021,  and  an 
appeal  from  that  judgment  has 
been  provided.  Code  Civ.  Pro., 
§  1349,  and  therefore  that  mode  is 
the  only  one  by  which  the  deter- 
mination of  the  court  upon  the 
trial  of  a  demurrer  can  be  brought 
up  by  appeal  for  review.  76  N. 
Y.,  514. 

Appeal  dismissed. 

Opinion  by  Daniels,  J.;  Davis, 
P,  J.,  and  Brady,  /.,  concur. 


♦   MORTGAGE.     BAR. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

Rebecca    St.   Helen,   applt,   v. 
William  Townsend  et  al.,  respts. 

Decided  June,  1883. 

A  party  to  an  action  of  foreclosure  is  in  duty 
bound  to  set  up  and  litigate  therein  any  de- 
fenfie  to  the  mortgage  that  he  may  have. 

PUuntifTs  grantee,  S.,  executed  a  mortgage 


and  reconveyed  to  her.  In  an  action  to 
foreclose  the  mortgage,  plaintiff,  who  was 
a  party,  set  up  usury  as  a  defense.  The 
mortgage  was  adjudged  valid  and  the  prop- 
erty sold  under  a  judgment  of  foreclosure. 
In  an  action  to  set  aside  the  deed  to  8.  and 
the  mortgage  and  to  restrain  the  purchaser 
from  enforcing  the  judgment  and  sale, 
Hdd,  That  the  judgment  of  foreclosure  was 
a  bar  to  the  action. 

Appeal  from  judgment  of  Special 
Term,  dismissing  complaint. 

Plaintiflf  on  July  14,  1871,  con- 
veyed certain  premises  to  one  S., 
who  the  following  day  executed  a 
bond  and  mortgage  to  T.  to  secure 
a  loan,  and  thereafter,  October  28, 
1871,  reconveyed  to  pFaintiflf. 

When  the  mortgage  became  due 
T.  commenced  an  action  of  fore- 
closure, making  S.  and  wife,  plain- 
tiff and  her  husband  parties  de- 
fendant. Plaintiff  and  her  hus- 
band set  up  usury  as  a  defense. 
The  referee,  who  heard  the  case 
on  its  merits,  made  a  report  in  all 
things  sustaining  the  mortgage, 
and,  upon  the  judgment  entered 
thereon,  the  premises  were  sold  to 
T.  on  the  11th  of  October,  1876. 
The  report  of  sale  was  filed  Oc- 
tober 12,  1876,  and  confirmed,  by 
order,  March  12,  1877. 

This  action  was  brought  Feb- 
ruary 9,  1877,  to  have  the  deed 
made  by  plaintiff  to  S.  declared 
to  have  been  fraudulently  obtained 
from  her  and  to  be  void  for  fraud  ; 
that  the  mortgage  executed  by  S. 
be  adjudged  void,  and  that  the 
purchaser  at  the  mortgage  sale  and 
his  heirs  be  restrained  from  en- 
forcing the  judgment  of  fore- 
closure and  sale  under  it. 

The  Special  Term  found  that,  as 
between  the  parties  hereto,  the 
judgment  of  foreclosure  is  a  bar  as 
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to  all  matters  which  were  put  in 
issue  and  liti.s^ated  therein  ;  that  T. 
is  a  bona  fide  purchaser  of  the 
property  for  a  valuable  considera- 
tion without  notice  of  any  equities, 
and  that  defendants  were  entitled 
to  judgment. 

George  E.  Ripsom^  for  applt. 

De  L.  Criltenden^  for  respts. 

Held^  No  error;  that  when  the 
trial  resulted  in  determining  that 
the  mortgage  was  valid  and  a  lien 
on  the  premises,  the  sale  which 
followed  on  the  judgment  was 
valid,  and  it  operated  on  the  in- 
terest which  plaintiflf  had  in  the 
premises.  That  judgment  was 
binding  upon  and  conclusive  upon 
her  interests  and  title  to  the  prop- 
erty. 1  Johns.  Cas.,  436  ;  75  N.  Y., 
155;  31  Barb.,  534. 

The  judgment  was  pleaded,  and 
it  was,  therefore,  competent  evi- 
dence, and  was  conclusive  on 
plaintiflf.     62  N.  Y.,  372. 

If  plaintiflf  would  maintain  that 
the  mortgage  was  fraudulent  as  to 
her,  and,  therefore,  not  a  lien  upon 
her  prior  or  subsequent  interests  in 
the  premises,  she  was  in  duty 
bound  to  set  up  such  a  defense  and 
litigate  it  when  she  was  brought  in 
and  made  a  party  to  the  foreclosure 
of  the  mortgage.  85  N.  Y.,  427; 
88  id.,  652.  She  cannot  now  be 
permitted  to  make  a  renewed  at- 
tack on  the  mortgage,  as  she  is 
bound  by  the  judgment  in  the 
foreclosure  suit  under  which  the 
premises  were  sold  to  T.  49  Barb., 
441 ;  23  Hun,  136.  When  the  lien 
of  the  mortgage  was  asserted, 
plaintiflf  was  called  upon  to  assert 
any  defense  of  which  she  would 
avail  to  avoid  the  mortgage. 


Judgment  aflSrmed,  with  costs. 
Opinion  by  Hardin^  J.;  Smith, 
P.  /.,  and  Haight^  /.,  concur. 


PARTNERSHIP.     INJUNC- 
TION. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Juliette  M.  Boswell,  applt, ^  v. 
Nathaniel  B.  Ward,  respt. 

Decided  June,  1883. 

Where  an  injuDction  in  an  action  to  dissolve 
a  partnership  restrained  defendant  from  in- 
terfering with  the  goods  of  the  partnership, 
** except  to  preserve"  the  same,  Held,  That 
losses  sustained  by  reason  of  injuries  to  the 
goods  through  defendant's  neglect  to  care 
for  them  and  rent  of  building  for  storing 
same  were  not  allowable  as  damages  by 
reason  of  said  injunction. 

Counsel  fees  incurred  by  defendant  in  ob- 
taining a  dissolution  of  the  injunction  are 
a  proper  item  of  damage. 

Appeal  from  order  confirming 
report  of  a  referee  to  assess  the 
damages  sustained  by  defendant 
by  reason  of  granting  an  injunc 
tion. 

This  action  was  brought  to  dis- 
solve a  partnership,  and  an  in- 
junction was  obtained  therein  re- 
straining defendant  from  in  any 
manner  selling,  disposing  or  inter- 
fering with  the  goods,  chattels  and 
property  belonging  to  or  in*  the 
custody  of  the  firm  until  the  far- 
ther order  of  the  court,  except  to 
preserve  said  goods,  chattels  and 
property.  An  undertaking  was 
given  in  the  usual  form. 

An  answer  was  served,  and  up- 
on motion,  by  default,  the  injunc- 
tion was  dissolved.  Thereafter 
the  action  was  discontinued  on 
payment  of  costs  by  plaintiflf. 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


391 


The  referee  found  that  certain 
hides  and  skins  were  damaged  to 
the  extent  of  $26.25  by  reason  of 
mildew  and  that  the  firm  had  on 
hand  a  quantity  of  dyes  and 
liquors  for  tanning,  of  the  value  of 
$15.  which  "were  rendered  en- 
tirely worthl«^ss  by  reason  of  said 
injunction  order,''  and  allowed 
defendant  one-half  of  each  of  said 
sums,  together  with  $7.48,  half  of 
the  rent  of  the  building  between 
the  time  of  the  granting  of  the  in- 
junction and  its  dissolution,  and 
$15  counsel  fees  for  services  in 
procuring  such  dissolution. 

Oooding  &  Crandall,  for  applt. 

E.  C.  Beekman,  for  respt. 

Held^  That  as  no  appeal  has 
been  taken  from  the  order  of  ref- 
erence we  cannot  review  it  or  go  be- 
hind it,  and  must  assume  that  the 
injunction  was  properly  dissolved  ; 
that  the  equivalent  of  a  final  de- 
cision that  plaintiff  was  not  en- 
titled to  an  injunction  existed.  71 
N.  Y.,  110. 

Nugent  v.  Swan,  61  How.,  40; 
Sherman  v.  N.  Y.  C.  Mills,  11  id., 
269,  and  Newton  v.  Russell,  87  N. 
Y.,  527,  distinguished. 

Also  held.  That  the  referee 
erred  in  allowing  the  items  of 
damage  and  loss  to  defendant. 
Under  the  last  clause  of  the  in- 
junction order  defendant  was  at 
liberty  to  do  any  and  all  things  to 
the  property  needful  and  proper  to 
preserve  them.  If  defendant  had 
taken  proper  care  of  the  whole 
property  to  secure  its  preserva- 
tion, as  the  exception  in  the  order 
allowed,  the  loss  might  have  been 
obviated,     and     therefore      there 


ought  not  to  be  an  allowance  to 
defendant  of  these  items. 

Also  held,  That  the  storage  of 
the  property  was  needed,  and  even 
under  the  order  the  preservation 
of  it  would  have  needed  the  prem- 
ises. The  item  for  one-half  the 
rent  ought  not  to  have  been 
charged  to  p^intiff  as  a  necessary 
incident  of  damage  by  reason  of 
the  partial  interruption  of  busi- 
ness by  the  injunction. 

Also  held.  That  while  the  evi- 
dence as  to  the  services  of  counsel 
was  not  very  definite,  there  was 
such  evidence  as,  under  all  the 
circumstances,  warranted  the  find- 
ing made  and  that  item  should  be 
sustained. 

Also  held^  That  as  plaintiff  has 
been  found  liable  for  some  dam- 
ages, it  was  proper  to  charge  ex- 
penses of  the  reference.  88  N. 
Y.,  293. 

Order  modified  by  striking  out 
$28.10,  and  as  modified  affirmed 
without  costs. 

Opinion  by  Hardin,  /./  Smithy 
P.  /.,  and  Haight,  J.,  concur. 


DAMAGES.      FRAUD.     EVI- 
DENCE. 

N.  Y.  Common  Pleas.    General 
Term. 

Frederick  W.  Miller  et  al., 
exrs.,  applts.^  v.  Samuel  Zeimer  et 
al.,  respts. 

Decided  May  18,  1883. 

In  an  action  for  fraud  and  conspiracy  by 
which  plaintiff  was  induced  to  purchase, 
as  valid  for  its  face,  a  bond  and  mortgage, 
where  the  fraud,  etc.,  was  proven  and  it 
also  appeared  that  in  an  action  by  him  to 
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foreclose  said  mortgage  it  was  held  invalid, 
but  by  way  of  estoppel  he  recovered  the 
amount  paid  by  him,  Held,  That  the 
measure  of  damages  was  the  difference  be- 
tween the  amount  paid  for  said  security 
and  its  f%ce  value  which  plaintiff  was  fraud- 
ulently induced  to  believe  it  was  worth. 
Where  defendant  in  his  answer,  pleads  the 
findings  on  decision  of  the  judge  in  an- 
other action  between  different  parties,  and 
prays  leave  to  refer  to  them,  no  decree  or 
judgment  having  been  Altered  thereon, 
plaintiff  is  entitled  to  produce  them  in  evi- 
dence. 

Appeal  by  plaintiflf  from  judg- 
ment entered  on  dismissal  of  com- 
plaint. 

Action  to  recosrer  damages  for 
fraud  and  conspiracy,  by  which 
defendants  induced  plaintiffs'  tes- 
tator to  purchase  for  $13,600,  a 
bond  and  mortgage  for  $1/5,000,  as 
valid  for  their  face,  which  mort- 
gage on  said  testator's  attempting 
to  foreclose  the  same  was  held  to 
be  invalid  and  upon  which  he  re- 
covered, by  estoppel,  only  the  sum 
he  had  paid  therefor,  to  wit: 
$13,600.  Two  of  the  defendants 
were  parties  to  the  bond  and 
mortgage. 

Plaintiffs  claim  as  damages 
$1,400,  the  diflference  between  the 
face  of  the  mortgage  and  the  sum 
he  paid  for  it  and  interest  thereon 
and  his  counsel  fees  in  the  foreclo- 
sure action.  The  fraud  of  the  de- 
fendants, etc.,  was  duly  proven. 
On  the  trial,  plaintiffs,  under  ob- 
jection and  exception,  read  in  evi- 
dence the  findings  or  decision  in 
the  action  against  the  mortgagor,  1 
one  of  the  defendants  herein,  to  | 
foreclose  said  mortgage. .  The  re-  I 
spective  answers  had  prayed  leave 
to  refer  to  that  decision,  to  show 
that  said  testator   was   entitled  to 


recover  only  the  sum  of  $13,600  on 
the  bond  and  mortgage.  The  com- 
plaint showed  that  the  justice  in 
the  foreclosure  action  found  as  a 
conclusion  of  fact  that  the  bond 
and  mortgage  were  invalid  and 
were  purchased  by  said  testator 
because  of  and  relying  upon  said 
fraudulent  representation,  etc.  No 
decree  nor  judgment  had  been  en- 
tered upon  said  findings  or  decis- 
ion. 

Emile  Beneville,  for  applts. 

R,   W.  Townsend^  for  respts. 

Held^  That   as  defendants  had 
pleaded  such  decision  in   evidence 
and  had  prayed  leave  to  refer   to 
it,  plaintiffs  had   the  right    to   the 
benefit  of  the  decision  as  evidence 
that  in  attempting  to  foreclose  the 
mortgage  it  was  held  to  be  invalid, 
but    by    virtue    of     an    estoppel 
against    defendants  said   testator 
was  entitl^^d  to  enforce  the  security 
for  the  sum  he  parted  with  for  it, 
viz.  :  $13,600,  but  not  for  the  face 
of  the   mortgage,   $15,000.   62  N. 
Y.,  73.     By  this  proof  it   was  es- 
tablished   that   said   testator  had 
suffered  damages  to  the  extent  of 
$1,400,  and  the  fraud  of  defend- 
ants, etc..  being  proved  he  was  en- 
titled as  damages  to  the  difference 
between    their    actual  value  and 
their  value  as  represented   by  de- 
fendants.    50  N.  Y.,  480. 

New  trial  ordered,  with  costs  to 
appellant  to  abide  the  event. 

Opinion  by  /.  F.  Daly,  /., 
Beach,  /.,  concurs  ;  Van  Hoeseii, 
./.,  concurs  in  result,  but  not  in  the 
observation  that  the  answers  of 
the  defendants  made  the  findings 
evidence  in  the  cause.  **  Those 
answers  were  not  offered  in  evi- 
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dence,  bat  if  they  had  been  re- 
ceived it  may  well  be  that  they 
would  have  carried  the  findings  in 
with  them.  Independently  of  the 
findings  the  admission  in  the 
pleadings  and  the  testimony  made 
a  case  against  some  of  the  defend- 
ants.'' 


PRACTICE.     NEW  TRIAL. 

N.  Y.  Common  Pleas.    General 
Term. 

William    Schmidt,    applL^    v. 
Wolf  Cohn,  respt. 

Decided  May  18,  1883. 

Where  the  justice  presiding  at  trial  term  for- 
mally and  without  argument  or  examina- 
tion denied  defendant's  motion  upon  the 
minutes  for  a  new  trial,  from  which  decis- 
ion an  appeal  was  taken,  pending  which 
defendant,  after  the  expiration  of  the  term, 
haying  found  an  authority  in  his  favor, 
obtained  an  order  to  show  cause  from  the 
same  justice,  sitting  in  Special  Term,  why  a 
new  trial  should  not  be  granted  on  the 
pleadings,  proceedings  and  the  case  and 
exceptions,  which  motion  was  granted. 
Held,  That  the  motion  was  properly  enter- 
tained; that  it  was  within  the  discretion  of 
the  justice  to  grant  leave  to  renew,  upon 
new  and  different  papers,  a  motion  which 
he  bad  before  denied. 

Appeal  from  order  of  General 
Term  of  Marine  Court,  aflSrming 
order  granting  a  new  trial,  and 
from  judgment. 

Defendant  moved,  at  the  Trial 
Term,  for  a  new  trial  upon  the 
minutes,  which  motion  was  denied 
without  hearing  argument,  and 
without  examination.  From  that 
order  and  from  the  judgment  en- 
tered upon  the  verdict  the  defend- 
ant appealed  to  the  General  Term 
of  the  Marine  Court.  Before  that 
Vol.  17— No.  17a. 


I  appeal  came  on  for  argument  de- 
fendant, who  had  found  an  author- 
ity very  much  in  his  favor,  ob- 
tained from  the  same  justice,  who 
was  sitting  at  Special  Term,  an 
order  to  show  cause  why  a  new 
trial  should  not  be  granted, 
founded  upon  the  pleadings,  the 
proceedings,  and  upon  the  case 
and  exceptions  as  settled,  signed 
and  filed.  PlaintiflF  objected  to 
the  hearing  on  the  ground  that  a 
motion  for  a  new  trial  had  already 
been  made  upon  the  minutes,  and 
that  an  appeal  had  been  taken 
from  the  order  denying  such  mo- 
tion. The  justice  said  that  he  had 
denied  the  motion  when  it  was 
made  at  the  Trial  Term  because  he 
regarded  it  a  merely  formal  mo- 
tion, and  that  he  had  not  then  ex- 
amined the  testimony  in  the  cause; 
that  the  case,  as  settled,  made  it 
plain  that  a  new  trial  ought  to  be 
granted,  and  that  it  would  be  use- 
less to  send  the  parties  to  the  Gen- 
eral Term  when  it  was  clear  that  a 
new  trial  would  inevitably  there 
be  granted.  He  granted  a  new 
trial,  and  the  General  Term  of  the 
Marine  Court  affirmed  the  order. 

Wehle  &  Jordan^  for  appll . 

George  W,  Oalinger^  for  respt. 

Heldy  That  the  motion  was  prop- 
erly entertained.  There  is  no 
doubt  that  but  for  the  motion 
made  for  a  new  trial  on  the  min- 
utes a  motion  for  a  new  trial  on 
the  case  might  have  been  made  at 
Special  Term  ;  and  if  the  justice, 
when  sitting  at  Special  Term,  saw 
lit  to  correct  an  error  into  which 
through  inadvertence  he  fell  when 
at  the  Trial  Term,  there  is  no  rea- 
son for  holding  that  he  acted  with- 
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oat  jurisdiction  unless  it   be  that  | 
the  law  inflexibly  denies  to  a  judge 
the  right  to  allow  a  motion  that  he  I 
has  once  decided  to   be   re-argued  ' 
before  him.      Both  motions   were 
for  a  new  trial  and  were  in  sub- 
stance,   though  not  in  form,   the  ; 
same.      By  granting  an  order  to 
show  cause,  and  by  proceeding  as  ' 
he  did  on  the  return  of  the  order, 
he  gave  to  defendant  leave   to  re-  ; 
new  his  motion  for  a  new  trial.    It 
is  true  that  he  could  not,  after  the  I 
end  of  the  term,  give   leave  to  re-  i 
new  a   motion  for  a  new  trial   on 
the   minutes,    but  it    was  in    his 
power  to  entertain  a   motion  for  a  ' 
new   trial   on   new    and    different 
papers  from  those  that  formed  the 
basis  of  the  motion  that  he   had 
denied.     74  N.  Y.,  378. 

Order  and  judgment  affirmed, 
with  costs  and  disbursements,  and 
judgment  absolute  for  defendant 
ordered  upon  the  stipulation. 

Opinion  by  Van  Hoesen^  /./  /. 
F.  Daly^  /.,  concurs;  VanBrunt^ 
/.,  dissents. 


ASSIGNMENT    FOR    CREDIT- 
ORS.    COMMISSIONS. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

In  re  assignment  of  James  T. 

Fulton,  Jr. 

Decided  June,  1883. 

Assignees  for  the  benefit  of  creditors  are  only 
entitled  to  commissions  on  the  sum  of 
money  which  they  actually  receive. 

Appeal  by  V.,  one  of  the  as- 
signees and  a  creditor,  from  that 
part  of  a  decree,  on  final  account- 
ing, which  allows  B.,  his  co-as- 
signee, commissions  on   $119,000, 


the  unincumbered  value  of  the  as- 
signed real  estate,  and  on  $125,- 
674.90,  personal  property. 

The  assignees  received  $31,500 
for  the  incumbered  interest  in  the 
real  estate  sold,  and  $38,174.90  was 
the  sum  which  actually  came  into 
their  hands  from  the  personal 
property. 

The  county  judge  held  that  the 
commissions  should  be  allowed  on 
the  value  of  the  property. 

H.  C.  Tucker,  for  applt. 

C,  H.  Piper,  for  respt. 

Held,  Error.  It  has  been  held 
that  the  words  of  the  statute  refer 
to  the  money  actually  received, 
not  to  the  property  assigned.  89 
N.  Y.,  169.  In  the  case  before  us 
the  assignees  found  the  real  estate 
was  incumbered  by  two  mort- 
gages, one  for  $70,000  and  one  for 
$17,500.  There  was  no  specitic 
direction  to  the  assignees  to  pay 
the  mortgage  debts.  The  case  of 
Cox  v.  Schermerhorn,  18  Hun,  16, 
differs  from  this.  In  that  case  the 
executors  "  were  responsible  for 
the  whole  amount  of  such  sales, 
and  it  was  their  duty  to  receive 
the  proceeds  of  such  sales,  pay  off 
the  incumbrances,  if  any,  and  dis- 
pose of  the  balance  of  such  pro- 
ceeds as  directed  by  the  will." 
When  they  rendered  their  ac- 
counts they  charged  themselves 
with  the  whole  sums  received  and 
paid,  and  in  those  charges  they 
were  credited  with  the  payment  of 
$87,000  mortgages.  In  the  case  in 
hand  the  assignees  only  charged 
in  their  accounts  the  moneys  which 
they  actually  received.  They  ought 
not   to   receive  commissions  on  a 
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greater  snm.  86  N.  Y.,  506  ;  86 
id.,  399. 

The  part  of  the  decree  appealed 
from  reversed  and  proceedings  re- 
milted,  with  directions  to  amend 
decree  so  as  to  allow  commissions 
only  upon  the  amount  actually  re- 
ceived, with  costs  payable  by  re- 
spondent B. 

Opinion  by  Hardin^  J.  ;  Smithy 
P.J.,  and  Haight^  J.,  concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

John  Wolff,  respt..  v.  The  Os- 
wego &  Onondaga  Ins.  Co., 
appU. 

Decided  June,  1883. 

The  evidence  given  on  a  former  trial  by  a 
witness  wlio  has  since  died  may  be  shown 
in  a  subsequent  trial  between  the  parties  on 
the  same  issue,  and  it  is  error  to  exclude  it. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  upon  the  re- 
port of  a  referee. 

Action  on  a  policy  of  insurance 
issued  by  defendant.  The  judg- 
ment recovered  on  the  first  trial 
was  reversed  by  this  court.  4  W. 
Dig.,  390.  On  the  second  trial  it 
was  admitted  that  H,  a  witness 
who  testified  on  the  former  trial, 
was  dead,  and  defendant's  counsel 
asked  to  prove  and  put  in  evidence 
the  evidence  given  by  said  H  on 
the  former  trial.  This  was  object- 
ed to  as  incompetent  and  the  ob 
jection  sustained.  , 

The  defense  relied  upon  on  both 
sides  was  a  breach  of  warranty.  It 
does  not  appear  what  evidence  H 
gave. 


C.  W.  Avery^  for  applt. 

J".  8,  Baker,  for  respt. 

Held^  It  has  long  been  settled 
that  the  evidence  given  by  a  wit- 
ness upon  a  trial,  who  has  since 
such  trial  died,  may  be  shown  in  a 
subsequent  trial  between  the  par- 
ties upon  the  same  issue.  6  Cow., 
161;  8  Barb.,  533;  12  Wend.,  45;  5 
Hill,  295;  15  Wend.,  193.  Con- 
struing the  appeal  book  as  showing 
that  the  referee  held  that  the  evi- 
dence of  a  deceased  witness  on  a 
former  trial  of  the  same  cause  could 
not  be  given  in  evidence,  we  are  of 
opinion  that  the  ruling  was  er- 
roneous. The  objection  that  it  was 
incompetent  to  **putin  evidence 
the  evidence  given  by  said  H  on 
the  former  trial  of  this  case"  was 
not  well  taken,  and  because  the 
referee  sustained  the  objection  and 
excluded  the  '*  evidence  of  the  ev- 
idence" we  are  called  on  to  re- 
verse the  judgment. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  event. 

Opinion  by  J?ar<im,  J.:  Smilh^ 
P.  ,/.,  and  Macomber^  /.,  concur. 


EXECUTORS.      ASSIGNMENT. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Elizabeth  Snyder,  appU.,  v.  Syl- 
vester Snyder  et  al.,  exrs.,  respts. 

Decided  July,  1883. 

Where  an  executor  has  a  claim  against  the  es- 
tate, the  Surrogate  alone  has  power  to 
allow  it,  and  this  must  be  on  notice  to  those 
interested. 

The  executor  cannot  assign  it  to  another  and 
then  have  this  person  sue  the  executor  or 
executors. 
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Without  laying  down  a  rule  that  the  court 
has  absolutely  no  jurisdiction  in  this  class 
of  cases,  the  court  will  refuse  to  entertain 
cases  like  the  present. 

The  action  was  brought  for  ser- 
vices rendered  to  Wm.  Snyder, 
deceased,  by  plaintiff  and  her  hus- 
band, Philip  Snyder,  but  princi- 
pally by  the  latter.  Plaintiff 
proved  an  assignment  of  Philip's 
claim  to  her.  Philip  and  Sylves- 
ter Snyder,  defendants,  are  execu- 
tors of  said  William,  their  father. 
Sylvester  defends.  The  services 
were  care  taken  of  William  in  the 
last  years  of  his  life.  One  ques- 
tion raised  is  whether  this  court 
has  jurisdiction.  The  referee  found 
against  plaintiff. 

J.  L.  Baker ^  forapplt. 

M,  King,  for  respt.  Sylvester. 

Held,  That  an  executor  having  a 
claim  on  contract  against  the  estate 
cannot  assign  such  claim  to  a  third 
person  and  then  have  that  person 
sue  the  executor  or  executors 
thereon.  A  claim  of  an  executor 
can  only  be  collected  by  being 
allowed  by  the  Surrogate.  Laws  of 
1837,  ch.  460,  §§  36,  37;  Code,  §§ 
2739,  2740,  It  is  the  intention  of 
our  law  that  such  a  debt  shall  be 
proved  before  the  Surrogate  on  no- 
tice to  those  interested. 

It  is  said  that  the  Court  of  Chan- 
cery had  jurisdiction  of  such  mat- 
ters, and  therefore  that  this  court 
has.  But  an  examination  of  the 
cases  which  have  arisen  since  the 
Revised  Statutes  fails  to  show  any 
authority  for  an  executor  having  a 
claim  against  the  estate  to  bring  an 
action  therefor  against  his  co-ex- 
ecutors. It  is  unsafe  to  lay  down 
an  absolute  rule  that  this  court  has 


no  jurisdiction  in  this  class  of 
cases.  Peculiar  circumstances  may 
arise  when  jurisdiction  should  be 
taken.     But  not  on  the  facts  here. 

Judgment  affirmed. 

Opinion  by  Learned,  P.  /.; 
Boardman  and  Bockes^  J  J. ,  con- 
cur. 


GUARANTY. 

N.Y.  SuPRKME  Court.  General 
Term.  Fourth  Dept. 

Benjamin  S.  Tiffany,  applt,^  v. 
George  R.  Willis,  respt. 

Decided  June,  1883. 

A  guarantor  of  collection  is  discharged  from 
liability  unless  the  holder  of  the  guaranty 
exercises  due  diligence  in  collecting  of  the 
principal  debtor.  A  delay  of  five  years 
and  a  half  in  bringing  action  against  the 
maker  of  a  note  who  has  continued  to  re- 
side in  the  same  place  during  that  time  is 
sufficient  to  discharge  the  guarantor. 

Appeal  from  judgment  dismiss- 
ing complaint,  entered  on  trial  by 
the  court  without  a  jury. 

Action  on  a  guaranty  of  collec- 
tion of  a  promissory  note.  The 
complaint  alleged  that  oneC.  made 
his  promissory  note  for  $50,  dated 
at  Ridgway,  March  7,  1875,  pay- 
able on  the  first  of  the  following 
April,  to  defendant,  who  about 
the  same  time  executed  a  guaranty 
of  collection  thereof  and  trans 
ferred  it  to  plaintiff,  who  became 
the  owner  of  the  note  and  guaranty; 
that  he  commenced  an  action  on 
November  3,  1880,  against  the 
maker,  and  recovered  judgment 
November  26,  1880,  and  the  same 
day  issued  an  execution,  which 
was  returned  by  the  sheriff  of  Or- 
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leans  Co.  on  the  29th  of  November, 
1880,  wholly  unsatisfied. 

On  plaintiflTs  opening,  defendant 
moved  to  dismiss  the  complaint 
because  it  did  not  contain  facts 
sufficient  to  constitute  a  cause  of 
action.  The  court  found  as  facts 
the  facts  as  stated  in  the  com- 
plaint, and  that  the-  action  was 
commenced  November  29,  1880, 
and,  as  conclusions  of  law,  that 
plaintiff  was  not  entitled  .to  re- 
cover, and  that  the  complaint  be 
dismissed. 

Hunt  &  Whedon^  for  applt. 

Nelson  A.  Orover^  for  respt. 

Held^  No  error ;  that  the  delay 
of  five  years  and  six  months  in 
bringing  an  action  against  the 
maker  of  the  note  worked  a  dis- 
charge of  the  guarantor  from  the 
terms  of  his  guaranty  of  collec- 
tion. 5  Barb.,  50l ;  6  id.,  547;  14 
id.,  76;  id.,  579;  40  N.  Y.,  181; 
76  id.,  448  ;  13  Hun,  168.  The  note 
is  dated  at  Ridgway,  and  that 
gives  rise,  with  the  issuing  of  the 
execution  to  the  sheriflF  of  Orleans 
Co.,  to  the  inference  that  the 
maker  resided  at  its  date,  and 
continued  to  reside  in  Orleans  Co. 
for  the  five  years  and  six  months 
succeeding  the  time  when  the  note 
was  due  and  prior  to  any  action  by 
the  holder  against  the  maker  or 
guarantor. 

As  there  was  no  dispute  about 
the  "situation  and  circumstances 
of  the  parties,  and  no  question 
as  to  the  steps  which  have  been 
taken  or  omitted  by  the  guarantee 
against  the  principal  debtor,"  the 
question  of  due  diligence  was  one 
of  law.  6  Barb.,  501.  The  facts 
found  in  this  case  support  the  con- 


clusion of  law  pronounced  by  the 
court,  to  wit:  that  plaintiff  had 
not  made  out  a  cause  of  action. 

In  Thompson  v.  Hare,  45  Barb., 
214,  it  was  held  that  mere  delay 
or  indulgence  would  not  discharge 
a  surety  or  accommodation  maker. 
See  also  56  N.  Y.,  348. 

The  holder  of  a  guaranty  of 
collection  stands  in  a  different 
position,  and  owes  the  guarantor 
the  duty  of  diligence  in  collecting 
of  the  principal  debtor  within  a 
reasonable  time.  23  Barb.,  628; 
31  id.,  94 ;  15  Hun,  346  ;  64  N.  Y., 
235;  25  Mich.,  351. 

Hunt  V.  Purdy,  82  N.  Y.,  490, 
distinguished. 

Judgment  affirmed. 

Opinion  by  Hardin^  /./  Smithy 
P.  /.,  and  MacombeTy  /.,  concur. 


PROMISSORY    NOTE.     PAR- 
TIES. 

N.Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Gardner  Foster,  respt. ^  v.  Rufus 
B.  Bullock,  applt. 

Decided  June,  1883. 

Id  an  action  upon  a  promissory  note  against  an 
endorser,  the  answer  did  not  deny  plaintiff's 
ownership,  but  alleged  that  it  was  indorsed 
and  placed  for  negotiation  in  the  hands  of 
one  S.,  who  delivered  it  to  plaintiff  in  pay- 
ment of  a  debt,  or  as  collateral  security. 
HM,  That  payment  to  plaintiff  will  dis- 
charge defendant's  liability  and  entitle  him 
to  the  note  and  the  right  to  enforce  it  against 
the  prior  parties,  and  under  such  circum- 
stances plaintiff  is  the  real  party  in  interest. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  verdict, 
and  from  order  denying  motion 
for  new  trial  on  case. 
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Action  on  endorsement  of  a 
promissory  note  made  in  Georgia. 

The  answer  set  up  no  defense 
questioning  tlie  plaintifTs  owner- 
ship of  the  note,  but  alleged  that 
the  note  was  endorsed  by  defend- 
ant and  placed  in  the  hands  of  one 
S.  for  negotiation,  and  delivered 
to  plaintiff  in  payment  of  a  debt 
due  from  S.,  or  as  collateral  secu- 
rity. 

John  H.  White,  for  applt. 

Townsend  &  Weed,  for  respt. 

Held,  That  payment  of  the  note 
or  satisfaction  of  the  endorsement 
to  plaintiff  by  defendant  certainly 
will  discharge  defendant's  liabilitj^ 
upon  the  note,  and  give  him  the 
right  to  receive  it  from  plaintiff, 
and  the  right  to  enforce  it  against 
the  prior  parties  ;  and  that  under 
such  circumstances,  plaintiff  is  the 
owner  of  the  note,  and  the  real 
party  in  interest.     Code,  §  449. 

The  other  questions  raised  are 
decided  in  the  opinion  below. 

Judgment  and  order  affirmed. 

Opinion  by  Hardin,  J,;  Sinith, 
P.  J.,  and  Haight,  J.,  concur. 


USURY.   MORTGAGE. 

N.  Y.  SuPREMK  Court.    General 
Term.     Third  Deft. 

James  J.  Bloomer  et  al.,  exrs., 
applts,,  V.  Patrick  Mclnerny  et 
al.,  respts. 

Decided  July,  1883. 

A  bond  and  mortgage  which  provide  for 
payment  of  interest  semi-annually,  in  ad- 
vance, are  not  usurious  on  their  face. 

The  action  was  foreclosure.  The 
defendant  Mclnerny,  in  1876,  gave 
a  bond  and  mortgage  to  plaintiflFs' 


testator,  each  of  which  provided 
on  its  face  for  payment  of  interest 
semi  annually  in  advance.  The 
amount  was  $1,500.  Interest  was 
paid  in  advance,  as  provided .  The 
question  is,  whether  said  instra- 
ments  are  usurious.  The  Circuit 
Judge  so  held.  But  he  also  found 
that  there  was  no  intent  by  either 
party  to  give  or  take  usury,  and 
that  neither  party  supposed  that 
taking  interest  in  advance  was 
usurious. 

/.  McGuire,  for  applts. 

W.  L,  Smith,  for  respts. 

Held,  Error.  The  question  is 
one  of  construction,  whether  on 
their  face  the  instruments  are  usu- 
rious. The  Court  below  held  that 
if  the  condition  of  the  bond  and 
mortgage  was  performed  plaintiff 
would  have  received  a  year's  in- 
terest on  $105  (one  year's  interest 
on  $1,500)  more  than  7  per  cent., 
or  $3.68.  This  can  only  mean  that 
if  plaintiff  received  the  interest  in 
advance,  and  at  once  invested  it, 
he  would  make  a  profit  beyond 
7  per  cent,  interest  of  $3.68. 
But  all  the  mortgagee  agreed  to 
pay  was  $105.  This  argument  to 
a  certain  extent  may  be  applied  to 
every  case  where  interest  is  paya- 
ble semi-annually  or  quarterly, 
and  this  latter  agreement  is  not 
usurious.  5  Paige,  98;  1  Wall., 
384.  Hence,  it  appears  that  the 
possibility  that  the  lender  may 
get  interest  on  interest  does  not 
of  itself  make  a  contract  usurious. 
The  question  here  is  analogous  ro 
taking  interest  instead  of  discount 
(which  latter  would  be  accurate) 
on  notes.  Taking  interest  has  been 
held  not  usurious.     12  N.  Y.,  227. 
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The  reason  is,  undoubtedly,  be- 
cause the  difference,  for  a  short 
period,  between  interest  and  dis- 
count is  so  slight. 

There  is  nothing  in  this  contract 
as  to  the  amount  to  be  paid ;  it 
only  fixes  the  time.  It  is  a  fair 
construction  that  it  calls  for  only 
so  much  to  be  i)aid  as  is  lawful. 
Would  not  $52.50,  less  six  months' 
interest,  $1.84,  have  been  a  per- 
formance of  the  contract?  But, 
even  if  $52.50  in  advance  was  called 
for,  we  think  the  same  rule  should 
prevail  as  obtains  with  commercial 
paper,  that  for  short  periods  the 
law  will  not  make  the  strict  dis- 
tinction between  interest  and  dis- 
count. It  will  permit  the  payment 
of  interest  where  a  strict  calcula- 
tion would  justify  only  divscount. 

Judgment  reversed  and  new  trial 
granted  ;  costs  to  abide  event. 

Opinion  by  Learned^  P.  /.  / 
Boardman^  /.,  concurs  ;  BocJces^ 
/.,  dissents. 


TAXATION. 
N.Y.  SuPKEHE  Court.     General 
Term.    Fourth  Dept. 
William  M.Herseeetal.,  applts,, 
V.  Roderick  D.  Porter,  respt. 
Decided  June,  1883. 

The  statute  authorizing  the  seizure  of  prop- 
erty found  in  the  possession  of  a  tax 
debtor  is  constitutional  and  ralid. 

A  levy  and  sale  of  property  found  in  the 
actual  possession  of  the  debtor  is  valid, 
although  mortgagees  of  the  property  may 
have  had  a  constructive  possession  un- 
der the  mortgage  after  the  law  day  and 
the  right  to  remove  the  property  from 
the  possession  of  the  debtor. 

Appeal  from  judgment  dismis- 
sing complaint,  entered  upon  the 
report  of  a  referee. 


Action  to  recover  damages  for 
conversion  of  certain  property. 
Defense,  that  the  property  was 
seized  by  the  tax  collector  of  the 
village  of  Niagara  Palls,  by  virtue 
of  a  warrant  for  the  collection  of  a 
tax  assessed  against  the  real  estate 
of  one  F.  and  sold  to  defendant 
Sept.  30,  1879,  by  said  collector, 
pursuant  to  said  levy,  warrant  and 
taxes,  the  property  having  been 
found  in  the  possession  of  the  tax 
debtor. 

Plaintiffs  held  a  mortgage  on  said 
property,  overdue,  having  been 
given  by  P.  Oct.  4,  1877,  and 
properly  filed  and  renewed  from 
year  to  year.  P.  continued  in 
possession  until  the  time  of  the 
levy.  Plaintiffs  forbade  the  sale 
and  afterwards  demanded  the 
property  of  defendant,  who  refused 
to  surrender  it,  whereupon  this 
action  was  brought. 

O,  A.  ScroggSy  for  applts. 

C,  H.  Piper,  for  respt. 

Held',  That  the  levy  and  sale 
were  valid  and  the  act  authorizing 
the  seizure  of  property  found  in 
the  possession  of  the  tax  debtor 
constitutional  and  valid.  16  W. 
Dig.,  462.  Continued  and  pro- 
tracted, as  well  as  actual  possess- 
ion of  the  property  in  question, 
was  held  by  the  tax  debtor,  and 
therefore  the  case  does  not  tall 
within  the  case  of  L.  S.  &  M.  S.  R. 
R.  Co.,  V.  Roach,  80  N.  Y.,  339. 
Such  right  of  seizure  and  sale  of 
property  found  in  the  possession 
1  of  the  tax  debtor  is  in  no  sense  an 
authority  to  take  the  property  of 
I  A.  and  deliver  it  to  B.,  nor  the 
I  seizure  of  A.'s  property  to  pay  the 
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dt4)t  of  B.,  but  rather,  in  the  lan- 
guage of  the  court  in  the  Roach 
case,  *'its  main  purpose  is  not  to 
authorize  the  property  of  one  to 
be  taken  to  pay  the  tax  of  an- 
other, but  to  prevent  disputes  as 
to  the  ownership  of  property  which 
the  collector  might  seize.  This  is 
to  be  accomplished  by  the  rule  of 
evidence  enacted,  that  property 
found  in  the  possession  of  the  tax 
debtor  or  upon  his  land  when  the 
tax  is  due  thereon  must  he  deemed 
to  belong  to  him."  That  appel- 
lants had  the  right  under  their 
mortgage  to  seize  the  property 
and  remove  it  from  the  possession 
of  the  tax  debtor,  or  that  their 
title  gave  them  a  constructive  pos- 
session of  the  mortgaged  prop- 
erty after  the  law  day  named  in 
the  mortgage,  does  not  alter  the 
rule.  The  statute  has  declared 
the  effect  of  and  the  consequences 
of  actual  possession  by  the  tax 
debtor,  and  as  such  has  been  the 
law  since  1801,  and  presumably 
known  to  the  mortgagees,  it  is  not 
too  much  to  infer  in  this  particular 
case  that  they  knew  the  effect  of 
suffering  the  mortgagor  to  have 
actual  possession  of  the  property 
year  after  year  and  assented 
thereto. 

It  follows,  therefore,  that  the 
levy,  the  sale  and  the  purchase  by 
defendant  were  valid,  and  that  he 
acquired  an  interest  in  the  prop- 
erty and  such  a  title  thereto  as  jus- 
tified his  refusal  to  surrender  the 
same  on  demand  of  the  plaintiffs. 

Judgment  affirmed. 

Opinion  by  Hardin,  /.;  Smithy 
P.  /.,  and  Haight^  /.,  concur. 


'  FORECLOSURE.    UNDERTAK- 
ING. 

,  N.  Y.  Supreme  Court.    Gener.\l 
Term.     Fourth  Dept. 

John  B.  Grow,  respt,  v.  Adam 
I  J.  Snell,  impld.,  applt. 

\      Decided  April,  1883. 

I  It  is  not  the  proviace  of  courts  to  decide  ab- 
'      stract  questions  of  law,  disconnected  from 
'      tlie  grantiDg  of  actual  relief. 
'  The  second  sentence  of  §  1881  of  the  Code 
!      gives  an  appellant  from  a  judgment  direct- 
ing sale  of  mortgaged  premises  his  elec- 
tion to  give  the  undertaking  therein  pre- 
scribed, or  to  give  one  under  the  first  clause 
of  the  section. 
An  undertaking  as  prescribed  in  §  1827  would 
not  cover  any  deficiency  arising  on  sale  of 
the  mortgaged  premises. 

Appeal  from  order  made  at  Spe- 
^  cial  Term. 

Defendants   Snell  and  Garlock 
I  appealed  to  the  Court  of  Appeals 
I  from  a  judgment  of  this  court  af- 
I  firming    a   judgment    of    Special 
;  Term,  directing  a  foreclosure  and 
I  sale  of  mortgaged  real  estate  and 
requiring    payment  of  any    defi- 
ciency and  costs.     They  gave  an 
undertaking   under  §  1326  of  the 
Code  to  perfect    the  appeal.     The 
undertaking  also   provided,    pur- 
suant to  §  1327,  that  if  the  judg- 
ment or  any  part  thereof  should 
be  affirmed,    or   the    appeal    dis- 
missed, appellants   would  pay  the 
sum  directed   to  be  paid  by  the 
judgment  or  the  part  thereof  af- 
firmed.    On    appeal    to    General 
Term    they  had  given   an  under- 
taking providing    against  waste, 
and   for   payment  for  use  and  oc- 
cupation, as  required   by  the  first 
sentence  of  §  1331,   but  no  under- 
taking to  that  effect  was  given  on 
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the  appeal  to  the  Court  of  Ap- 
peals. Upon  this  state  of  facts, 
appellants  applied  to  Special  Term 
to  declare  plaintiffs  proceedings 
stayed  until  termination  of  the 
appeal,  or  to  declare  them  stayed 
upon  the  execution  of  an  under- 
taking as  required  by  the  first 
part  of  §  1381  ;  and  also  to  declare 
that  the  giving  of  an  undertaking 
under  the  first  part  of  that  section 
is  sufficient  to  slay  proceedings. 
The  order  of  Special  Term  pur- 
ported to  deny  the  motion,  except 
that  it  directed  plain tiflfs  proceed- 
ings stayed  daring  pendency  of 
the  appeal  on  appellants  giving  an 
undertaking  as  required  by  the 
latter  part  of  §  1331  of   the  Code. 

Wayland  F,  Ford,  for  applt. 

P,  C.  Williams^  for  respt. 

Held^  That  the  case  is  not  one 
resting  in  the  discretion  of  the 
court.  The  statute  prescribes  what 
shall  eflfect  a  stay.  If  the  under- 
takings given  by  appellants  were 
such  as  the  statute  required  for 
that  purpose,  appellants  needed 
no  order;  if  they  were  not, 
no  order  assuming  to  stay 
proceedings  could  aid  them. 
The  motion  was  merely  a  re- 
quest that  the  court  would  give 
information  upon  an  abstract 
question  of  practice.  It  is  not 
the  province  of  courts  to  decide 
abstract  questions  of  law,  discon- 
nected from  the  granting  of  actual 
relief.  82  N.  Y.,  675.  Such  de- 
cisions would  bind  no  one. 

The  first  part  of  the  order  was 
equivalent  to  an  expression  of  the 
opinion  that  the  giving  of  the  par- 
ticular undertaking  therein  de- 
scribed  was  necessary  to  eflfect  a 

Vol.  17— No.  1 7b. 


Stay,  and  if  the  opinion  was  cor- 
rect, the  remainder  of  the  order 
was  superflous  and  of  no  eflfect. 

The  giving  of  an  undertaking 
under  the  second  sentence  of 
§  1331  is  not  necessary  to  a  stay 
in  this  case.  That  part  of  the 
section  gives  an  appellant  from  a 
judgment  directing  sale  of  mort- 
gaged premises  his  election  to 
give  the  undertaking  therein  pre- 
scribed, the  condition  of  -which  is 
to  pay  any  deficiency,  or  to  give 
one  under  the  first  clause  of  the 
section,  conditioned  .against  waste 
and  to  pay  for  use  and  occupa- 
tion. 

We  do  not  think  that  §  1331  con- 
templates two  distinct  classes  of 
cases,  and  provides  a  separate  un- 
dertaking for  each. 

An  undertaking  in  the  form  pre- 
scribed by  §  1327  would  not  cover 
any  deficiency  arising  on  the  sale 
of  the  mortgaged  premises.  4 
Paige,  285  ;  10  id.,  131  ;  3  Barb. 
Ch.,  382;  10  How.  Pr.,  481. 

Order  reversed  without  costs  to 
either  party. 

Opinion  by  Smith,  P.  //  Har- 
din and  Barker,  J  J.,  concur. 


PRACTICE. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Frederick  M.  Evarts,  respt,,  v. 
Ann  E.  Burton,  applt. 

Decided  June,  1883. 

Where  the  evidence  as  to  an  agreement  set 
up  as  a  defence  was  conflicting,  defendant 
and  her  husband,  with  two  other  witnesses 
testifying  that  it  existed,  and  plaintiff  tes- 
tifying positively  that  it  did  not,  Hdd,  That 
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the  question  of  fact  was  one  for  the  jury, 
and  that  their  verdict  in  favor  of  plaintiff 
would  not  be  disturbed. 
Where  the  evidence  is  such  that  the  jury 
might  allow  some  small  items  of  counter- 
claim the  charge  should  be  clear  and  dis- 
tinct and  of  such  tenor  that  the  .questions 
in  relation  to  such  items  shall  be  fairly  and 
fully  left  to  the  jury.  Where  the  charge 
is  vacillating  in  that  respect  a  new  trial 
should  be  granted. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  verdict,  and 
from  order  denying  motion  for  a 
new  trial  on  the  minutes. 

Action  to  recover  for  services 
performed  and  disbursements 
made  by  plaintiflf  as  attorney  and 
counsel  for  defendant. 

The  main  defense  was  that  there 
was  a  special  agreement  in  respect 
to  plaintiflf's  services,  in  substance 
that  he  was  to  have  disbursements 
paid  by  defendant  and  was  not  to 
have  anything  for  his  services  from 
her  and  was  to  receive  such  pay 
only  as  he  received  in  actions 
where  costs  were  recovered  and 
collected  of  the  party  with  whom 
defendant  had  litigation.  Plaintiflf 
testified  positively  that  no  such 
agreement  existed.  On  the  other 
hand  defendant,  her  husband  and 
two  other  witnesses  gave  evidence 
tending  to  support  the  agreement. 
Defendant's  husband  was  severely 
cross-examined  and  some  facts  de- 
veloped tending  to  shake  his  posi- 
tion as  a  witness  and  calling  the 
jury  to  phases  of  the  case  and  of 
his  evidence  to  scrutinize  and  ques- 
tion. The  court  submitted  this 
question  to  the  jury,  who  found  a 
general  verdict  for  plaintiflf,  and 
specially  that  the  services  were  not 
performed  under  such  an  agree- 
ment.     It  is  claimed  tlrnt  the  ver- 


dict is  against  the  weight  of  evi- 
dence and  shonld  be  set  aside. 

Costello  &  Ide,  for  applt. 

F,  M.  EoartSy  respt.  in  person. 

Held,  Untenable.  ''  Although 
four  witnesses  against  one  is  a  very 
great  preponderance,  yet  it  is  the 
right  of  a  referee  (or  jury)  to  be- 
lieve the  one  and  disbelieve  the 
four."  61  Barb.,  214,  aflf'd  3  Keyes. 
223.  Defendant  was  an  interested 
witness  and  her  husband  was  ap- 
parently interested  in  the  position 
taken  by  his  wife  and  apparently 
under  his  advice.  Under  all  the 
facts  and  circumstances  developed 
we  think  the  court  was  called  up- 
on to  submit  the  question  of  fact 
to  the  jury,  to  say  whether  the 
special  contract  was  made  or  not. 
and  that  we  ought  not  to  disturb 
their  verdict.  Whenever  the  con- 
fliict  in  the  evidence  is  fairly  with- 
in the  province  of  the  jury  and  no 
feature  of  the  case  fastens  convic- 
tion on  our  minds  that  the  jury 
has  erred  we  shonld  allow  their 
verdict  to  prevail. 

Defendant  also  set  up  several 
counterclaims,  as  to  which  the  evi- 
dence was  conflicting.  At  the 
close  of  the  charge  defendant's 
counsel  excepted  to  what  had  been 
said  as  to  "  the  board  bill,  horse 
and  buggy,  the  duster  and  items 
of  that  character,"  and  asked  the 
court  to  charge  that  if  the  jury 
found  those  "  items  were  furnished 
or  paid  for  by  Mrs.  B.,  as  testified 
to  by  witnesses  for  defendant,  she 
can  recover."  The  court  replied, 
''I  don't  believe  you  want  me  to 
charge  that  to  the  jury.  If  you 
want  me  to  charge  that  I  will/' 
Counsel    replied,    "Very    well.'* 
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Plaintiffs  counsel  then  excepted 
and  the  court  thereupon  said,  ''  I 
think,  upon  rejleclion^  I  will 
change  my  charge  with  reference 
to  those  articles,  horse  and  buggy, 
Ac;  I  don't  think  it  wise  on  the 
part  of  the  defence  to  claim  for 
those  little  items  that  may  upset 
the  verdict  when  there  may  not  be 
a  plain  legal  right  to  do  so." 

Held^  Error.  We  cannot  ap- 
prove the  substance  or  the  manner 
of  giving  tlie  charge  in  the  regard 
quoted.  There  was  evidence  tend- 
ing to  support  the  item  for  board 
bill  and  the  Item  for  use  of  the 
horse  and  buggy.  Joseph  Burton 
said  that  plaintiff  had  a  duster 
costing  $4  60,  which  was  charged 
when  purchased  to  defendant  and 
that  she  paid  for  it,  and  the  evi- 
dence would  have  justified  an 
allowance  of  25  cents  for  a  paper 
holder  ;  60  cents  for  an  ash  pan 
and  shovel,  and  the  account  of  one 
McC,  $7.90.  As  the  jury  might 
have  allowed  these  items  the 
charge  ought  to  have  been  clear 
and  distinct  and  of  such  tenor  that 
the  questions  in  respect  thereto 
would  have  been  fairly  and  fully 
left  to  the  jury. 

Although  we  cannot  demonstrate 
that  the  jury  have  not  already 
allowed  some  of  the  items,  we 
think  the  vacillating  and  improper 
charge  in  respect  thereto  requires 
us  to  award  a  new  trial  in  order 
that  the  same  may  be  fully  sub- 
mitted to  a  jury,  unless  plaintiff  is 
willing  to  reduce  the  verdict  by 
the  amount  of  the  several  items 
above  stated. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event, 


unless  plaintiff  stipulate  to  re- 
duce verdict  and  judgment  by  de- 
ducting $177.15,  in  which  cas(» 
judgment  as  modified  affirmed, 
without  costs. 

Opinion  by  Hardin^  J,;  Smith, 
P.  J.^  and  Haight,  J.,  concur. 


JUDGMENT.     PLEADING. 
EVIDENCE. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

Cornelia  J.  Springstein,  respt., 
V.  Moses  B.  Gillett,  applt 

Decided  June,  1883. 

An  allegation  in  a  complaint  on  a  judgment, 
that  a  judgment  was  recovered  against  de- 
fendant which  was  duly  docketed,  is  suf- 
ficient. 

It  is  proper  to  make  a  contingent  decree  or 
judgment  in  an  action  of  foreclosure  that 
defendant  shall  pay  any  deficiency  that  may 
arise  on  the  sale.  Such  judgment  and  an 
omission  to  pay  the  same  form  a  suitable 
basis  for  an  action  of  debt. 

The  report  of  sale  on  foreclosure,  specifying 
the  amount  of  the  deficiency,  is  competent 
evidence  of  the  proceedings  under  the  judg- 
ment and  the  higliest  evidence  of  the  defi- 
ciency arising  on  the  sale. 

Appeal  from  judgment  in  favor 
of  plaintiflF,  entered  upon  findings 
made  by  the  Circuit  Court. 

Action  on  a  judgment  for  defi- 
ciency in  an  action  of  foreclosure. 

The  complaint  alleged  that  one 
S.  on  May  11,  1860,  recovered  judg- 
ment in  this  court  against  the 
defendant  for  $1,065.18,  in  an  ac 
tion,  "  which  said  judgment  was 
on  said  11  ih  day  of  May,  1860, 
duly  docketed  against  said  defend- 
ant in  the  oflice  of  the  clerk  of 
Monroe  County,"  and  the  assign- 
ment thereof  to  plaintiff. 
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The  answer  denied  any  knowl- 
edge or  information  sufficient  to 
form  a  belief  as  to  whether  at  the 
time  and  place  and  in  the  court  as 
stated  S.  recovered  the  judgment 
as  alleged  in  the  complaint  or  as  to 
whether  any  such  alleged  judg- 
ment was  docketed  as  alleged,  and 
admitted  that  no  part  of  said  al- 
leged judgment  had  been  paid. 

The  court  held  the  complaint 
was  sufficient. 

Seth  H.  Long  and  J.  M.  Dun- 
niug^  tor  applt. 

W.  H.  Shuart  and  J,  S.  Mor- 
gan^ for  respt. 

Held,  No  error.     Code,  §  532. 

Defendant  objected  to  the  ad- 
mission in  evidence  of  a  judgment 
roll  made  up  in  due  form  and  filed 
April  17, 1860,  in  the  Monroe  Coun- 
ty Clerk's  office,  on  the  ground  that 
it  was  not  the  roll  of  the  judgment 
described  in  the  complaint,  and 
that  it  was  a  roll  of  a  judgment  in 
a  foreclosure  action  and  should 
have  been  set  up  in  the  complaint 
in  detail,  alleging  the  different 
steps  in  such  foreclosure  resulting 
in  said  judgment.  These  objec- 
tions were  overruled  and  the  roll 
admitted  in  evidence. 

Held^  No  error.  The  judgment 
in  that  action  was  given  at  a  Spe- 
cial Term  of  this  court  on  the  17th 
of  April,  1860. 

The  complaint  in  that  action  al- 
leged that  defendant  was  person- 
ally liable  for  the  debt  secured  by 
his  notes  and  the  mortgage  collat- 
eral thereto,  and  prayed,  in  addi- 
tion to  a  foreclosure,  that  defend- 
ant be  adjudged  to  pay  any  defi- 
ciency  which    may   remain  after 


applying  all  of  the  moneys  appli- 
cable thereto. 

Held,  That  it  was  proper  to  make 
such  contingent  decree  or  judge- 
ment for  the  payment  of  such  defi- 
ciency.    8  Paige,  480. 

The  decree  thereon  ordered  a 
sale  by  a  referee,  who  was  directed 
to  apply  the  proceeds  and  to  •  'spe- 
cify the  amount  of  such  deficiency 
in  his  report  of  sale  and  that  de- 
fendant pay  the  same  to  plaintiff. 
Defendant  objected  to  the  report 
of  sale  when  offered  in  this  action 
as  incompetent  and  immaterial. 
The  objection  was  overruled. 

Held^  No  error.  The  judgment 
authorized  the  sale  and  the  report, 
and  the  report  was  in  obedience  to 
the  judgment  directing  it  to  be 
made  and  it  specified  the  deficien- 
cy. Such  report  was  competent 
evidence  of  the  proceedings  under 
the  judgment  and  furnished  the 
highest  evidence  of  the  deficiencj^ 
arising  upon  the  sale,,  and  limited 
and  ascertained  the  extent  of  the 
debtor's  remaining  personal  liabil- 
ity. 

The  judgment  did  not  reserve 
any  questions  to  be  determined 
by  the  court  and  was  therefore 
final.  1  Daly,  452.  The  report 
was  therefore  a  mere  ministerial 
act,  authorized  to  be  performed  by 
the  referee  who  made  the  sale,  and 
was  made  in  accordance  with  the 
requirements  of  the  judgment  and 
with  the  practice  of  this  court  in 
respect  to  ascertaining  the  amount 
of  any  deficiency  remaining  after 
application  of  the  proceeds  of  the 
sale.  It  is  obvious  that  the  judg- 
ment of  foreclosure  and  the  judg- 
ment  for  deficiency  were  properly 
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united  and  that  defendant's  liabil- 
ity to  pay  the  deficiency  was  fixed 
and  established  by  the  judgment 
of  1860.  The  amount  was  to  be 
ascertained  by  the  referee  who 
made  the  sale  and  that  duty  was 
ministerial  only.  15  Hun,  43n.  If 
it  were  correct  to  call  the  entry 
upon  the  docket  tha  entry  of  a 
jungment  it  would  follow  that  if  it 
was  regular  to  enter  an  order  con- 
firming the  report  and  declaring 
the  deficiency  in  accordance  there- 
with before  entry  of  the  facts  as  to 
the  extent  of  the  deficiency  upon 
the  docket  its  omission  would  be 
but  an  irregularity.  To  avail  of 
that,  defendant  would  be  required, 
as  in  other  cases  of  irregularity,  to 
move  with  promptitude.  2  R.  fe., 
359;  1  Duer,  679  ;  15  Hun,  428. 

That  the  judgment  of  April, 
1860,  required  defendant*  to  pay 
and  his  omission  to  obey  the  re- 
quirement of  that  judgment  furn- 
ished ample  support  for  the  recov- 
ery had  against  him  in  this  action. 
3  Gaines,  22  ;  6  Cow.,  496. 

Bache  v.  Doscher,  67  N.  Y.,  429, 
and  Hanover  Fire  Ins.  Co.  v.  Tom- 
linson,  3  Hun,  630,  distinguished. 

There  was  proof  that  the  judg- 
ment was  duly  assigned  to  plain- 
tiff and  the  amount  was  admitted 
to  be  correct  and  the  court  prop- 
erly ordered  judgment  for  $2,669. 
15.  No  question  arises  under  the 
statute  requiring  leave  to  sue, 
either  under  §  71  of  the  Code  of 
Procedure  or  §  1913,  Code  Civ. 
Pro.,  as  the  action  is  not  between 
the  original  parties  to  the  judg- 
ment and  no  such  question  was 
raised  at  the  trial. 

Judgment  affirmed. 


Opinion  by  Hardin^  /.;   Smithy 
P.  J.,  and  Macomber.J,,  concur. 


NEGLIGENCE.     EVIDENCE. 

N.  Y.  Common  Pleas.    General 
Term. 

Maximilian  W.  Koenigsheim, 
applL,  V.  The  Hamburg  &  Amer- 
ican Packet  Co.,  respt. 

Decided  May  18,  1883. 

Defendant,  a  common  carrier,  received  cer- 
tain tanks  of  glycerine  from  plaintiff  for 
transportation,  the  bill  of  lading  acknowl- 
edging the  receipt  of  the  same  in  good  order 
and  well  conditioned,  and  providing  that 
the  carrier  should  not  be  liable  for  leak- 
age, etc.  On  arrival  one  of  the  tanks  was 
empty,  the  rim  being  broken  and  the  tank 
cut  in  two  places,  and  with  a  number  of  in- 
dentations where  cases  had  been  shoved 
against  it.  The  complaint  was  dismissed 
on  the  ground  that  negligence  had  not  been 
proven.    Held,  Error. 

Appeal  from  judgment  of  the 
General  Terta  of  the  Marine  Court, 
afBrming  dismissal  of  complaint. 

Plaintiflf  shipped  certain  tanks 
of  glycerine  upon  one  of  defend- 
ant's steamships  at  Hamburg,  and 
received  a  bill  of  lading  acknowl- 
edging the  receipt  of  the  goods  in 
good  order  and  well  conditioned, 
and  contracting  to  deliver  the 
goods  in  like  good  order  at  Hobo- 
ken.  It  provided  that  the  carrier 
should  not  be  answerable  for  leak- 
age, breakage,  corruption,  rust,  or 
torn  wrappers.  Upon  arrival,  one 
of  the  tanks  was  found  empty, 
the  rim  being  broken  and  the  tank 
cut  in  two  places,  and  with  a  num- 
ber of  indentations  where  cases  had 
been  shoved  against  it. 

Plaintiflf  commenced  this  action 
to  recover  damages  on  account  of 
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the  loss  of  the  glycerine.  On  these 
facts  the  complaint  was  dismissed 
at  the  close  of  plaintiflf's  case, 
npon  the  ground  that  no  negli- 
gence on  the  part  of  the  carrier 
had  been  shown. 

A.  H,  Reavey^  for  applt. 

Butler^  Stillman  <fe  Hubbard^ 
for  respt. 

Held,  Error;  that  while  it  is  true 
that  by  the  bill  of  lading  defend- 
ants exempted  themselves  from 
liability  from  leakage  and  break- 
age, such  exemption  did  not 
extend  to  breakage  or  leakage 
caused  by  the  negligence  of  the 
carrier.  Defendant  could  prove 
nothing  except  the  fact  that  the 
tank  upon  delivery  exhibited  the 
eflFect  of  hard  and  rough  usage, 
occasioned  by  cases  being  shoved 
against  it.  From  this  evidence, 
the  jury  would  have  the  right  to 
infer  that  the  shoving  of  the 
cases  against  the  tank  occurred  be- 
cause of  bad  stowage  or  careless 
handling,  for  either  of  which  de- 
fendant was  liable. 

The  case  of  Lamb  v.  Camden 
and  Amboy  RR.  Co.,  46  N.  Y., 
271,  does  not  hold  that  the  precise 
nature  of  the  negligence  must  be 
shown,  and  it  is  clearly  intimated 
that  simply  proving  the  fire  in  that 
case  would  have  called  upon  the 
defendant  for  explanation. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  appellant  to  abide 
event. 

Opinion  by  Van  BrurU,  J, ;  J, 
F.  Daly  and  Van  Hoesen,  JJ,^ 
concur. 


.  REVIVAL.     RECEIVER. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

In  re  The  Columbian  Insurance 
Co. 

Decided  August  7,  1883. 

After  the  death  of  a  receiver  during  pro- 
ceedings for  his  accounting,  the  court  has 
power  to  make  an  order  reviving  and  con- 
tinuing the  accounting  against  the  person- 
al representatives  of  the  receiver,  and  di- 
recting that  they  come  in  and  be  made 
parties  to  the  proceeding. 

Appeal  by  the  executors  of 
George  A.  Osgood  from  an  order 
directing  that  the  proceedings  in 
relation  to  the  accounting  of 
George  A.  Osgood,  as  receiver,  be 
revived  and  continued  against  his 
personal  representatives,  and  that 
they  come  in  and  bf*  made  parties 
to  the  accounting. 

The  Columbian  Insurance  Co. 
was  adjudged  insolvent  in  1866, 
and  George  A.  Osgood  was  ap- 
pointed one  of  its  receivers.  la 
1874  an  accounting  was  instituted 
on  petition  of  the  receivers,  and, 
during  the  pendency  of  the  pro- 
ceedings, George  A.  Osgood  died, 
leaving  a  will  appointing  the  ap- 
pellants his  executors,  and  subse- 
quently the  order  appealed  from 
was  made. 

John  M,  Bowers,  for  applts. 

John  McDonald,  for  respts. 

Held,  That  the  Court  had  the 
power  to  make  the  order,  7  Hun, 
129;  Code  Civ.  Pro.  §  452,  and 
that  it  was  a  proper  and  necessary 
one  in  the  case. 

Order  affirmed. 

Opinion  by  Brady^  •/./  Davis, 
P.  /.,  and  Daniels^  /.,  concur. 
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EXECUTION.     REPLEVIN. 

N.  Y.  SuPRRMR  Court.   General 
Term.     Fourth  Dept, 

The  First  Nat'l  B'k  of  Oswego, 
respL^  V.  John  Dun  et  al. 

The  Second  Nat'l  B'k  of  Oswe- 
go, applt,,  V.  John  Dun. 

Decided  April,  1883. 

As  to  strangers  to  a  replevin  proceeding  the 
property  is  not  in  legal  custody  so  that  it 
cannot  be  reached  by  levy  on  execution. 

Where  the  debtor  has  never,  as  against  a 
Judgment  creditor,  parted  with  title  or  pos- 
session to  the  property  and  the  plaintiff  in 
the  replevin  action  has  only  such  interest 
as  can  be  enforced  against  the  debtor  or 
his  general  assignee,  the  property  is  liable 
to  levy  on  execution. 

Appeal  from  order  staying  pro- 
ceedings on  an  execution  issued 
in  the  second  above  entitled  ac- 
tion and  setting  aside  a  levy  made 
by  virtue  thereof. 

Defendant  Dun  made  a  general 
assignment  for  the  benefit  of  cred- 
itors, Jan.  7,  1882.  Two  days  later 
the  First  National  Bunk  com- 
menced an  action  of  replevin  for 
10,000  bushels  of  malt  against 
Dun  and  his  assignee,  and  the 
sheriff  seized  and  held  said  malt 
until  January  13,  1882,  when  he 
offered  to  deliver  it  to  the  Presi- 
dent of  the  bank,  who  accepted  it 
and  directed  the  sheriff  to  separ- 
ate it  from  the  remaining  malt  and 
to  deliver  it  at  a  designated  place, 
which  the  sheriff  agreed  to  do. 

On  January  13,  18S2,  the  Second 
National  Bank  recovered  judg- 
ment against  Dun  and  issued  exe- 
cution to  the  coroner,  which  was 
afterwards  withdrawn  and  execu- 
tion issued   to    the    sheriff,    who 


levied  on  said  malt  and  other  pro- 
perty of  the  debtor. 

Appellant  claims  that  respond- 
ent's title  to  the  malt  is  derived 
through  certain  warehouse  re- 
ceipts, made  by  Dun,  and  there- 
fore ineffectual  except  as  a  mort- 
gage, and  that  not  having  been 
filed  they  are  invalid  against  ap 
pellant's  judgment. 

S.  0.  Hwntington,  for  applt. 

Chas,  Rhodes^  for  respt. 

Held,  That  the  Special  Term 
erred  in  setting  aside  the  levy  and 
granting  an  order  in  the  nature  of 
an  injunction  on  the  sheriff;  that 
if  the  assignment  was  invalid,  as 
claimed  in  the  affidavits,  and  the 
interest  of  the  First  Nat'l  B'k  de- 
pended upon  the  warehouse  re- 
ceipts for  its  validity,  the  Second 
Nat'l  B'k  with  its  judgment  and 
execution  was  in  a  situation  to 
seize  the  malt  as  the  property  of 
Dun  and  to  make  its  execution 
out  of  the  same,  unless  some  tech- 
nical rule  of  law  prevented  the 
sheriff  holding  the  execution  from 
following  the  command  of  the  ex- 
ecution and  the  directions  of  the 
judgment  creditor  in  respect  there- 
to. 

It  appears  that,  although  the 
right  of  the  defendants  in  the  re- 
plevin action  to  give  an  undertak- 
ing and  have  the  property  return- 
ed to  them  had  expired  and  the 
sheriff  had  proffered  a  delivery  to 
the  proper  officer  of  the  plaintiff 
therein,  who  had  accepted  such 
delivery,  the  malt  remained  in  the 
debtor's  store-house  until  after  the 
sheriff  received  the  execution  and 
that  there  was  in  fact  a  levy  upon 
the  malt.     But   it  is  said  that  the 
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sheriff  had  received  the  usual  un- 
dertaking providing  for  the  re- 
turn of  the  property  to  the  de- 
fendants in  thnt  action  if  its  re 
turn  should  be  adjudged.  But  it 
must  be  borne  in  mind  that  such 
an  undertaking  did  not  run  to  the 
Second  Xai'l  B'k,  nor  in  any  man- 
ner secure  or  protect  its  rights  or 
interests  in  the  property,  and  the 
position  of  the  Second  Nat' 1  B'k 
was  in  hostility  to  the  title  sought 
to  be  established  in  the  replevin 
proceeding. 

Assuming  that  Dun  had  never, 
as  against  a  judgment  creditor, 
parted  with  the  possession  and 
title  to  the  property,  and  that  the 
same  was  therefore  liable  to  levy 
and  sale  upon  an  execution  against 
him,  as  the  First  Nat'l  B'k  had 
only  such  an  interest  as  might  be 
enforced  against  Dun  or  his  gene- 
ral assignee,  under  such  circum- 
stances the  property  was  liable  to 
levy,  and  the  exerution  required 
the  sheriff  (upon  being  properly 
indemnified  as  he  was)  to  levy  and 
hold  the  property  under  his  levy 
to  the  end  that  a  sale  might  be 
made  of  the  property.  The  Sec- 
ond Nat'l  B'k  was  a  stranger  to 
the  replevin  proceedings,  and  as  to 
it  the  property  .was  not  in  legal 
custody  so  that  the  same  could 
not  be  reached  by  levy  upon  its 
execution.  1  Coms..  164;  6  Hill, 
558;  73  N.  Y.,  45;  4  Den.,  446; 
20  Barb.,  350. 

Hagan  v.  Lucas,  10  Pet.,  400; 
Seymour  v.  Newton,  17  Hun,  32  ; 
Gilbert  v.  Moody,  17  Wend,  357; 
and  Morris  v.  De  Witt,  5  id.,  71, 
distinguished. 

The  questions  as  to  respondent's 


title  and  as  to  whether  Dun  had  a 
leviable  interest  in  the  malt  not 
decided,  as  the  papers  and  facts 
are  not  before  the  Court.  Of 
course  a  mortgagor  who  has  pos- 
session and  by  the  terms  of  the 
mortgage  has  a  right  of  posses- 
sion has  a  leviable  interest.  11 
N.  Y,  501;  19  How.,  481  ;  28 
N.  Y.,  585. 

Order  reversed,  with  co^ts. 

Opinion  by  Hardin,  J.  ;  Smithy 
P.  J.,  and  Barker,  •/.,  concur. 


MASTER  AND    SERVANT. 
NEGLIOENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Maria  Kelly,  admrx  ,  appU.,  v. 
The  C(msumers'  Gas  Co.,  respt. 

•Decided  May,  1883. 

The  law  implies  no  warranty  that  a  servant 
shall  not  be  exposed  to  hazard  in  the  mas- 
ter's  service  and  only  imposes  on  the  latter 
an  obligation  to  use  ordinary  care. 

Where  a  servant  with  full  Icnowledge  of  the 
facts  undertakes  to  perform  a  perilous  duty 
and  the  master  uses  all  ordinary  precautions 
to  prevent  disaster,  the  latter  is  not  liable 
for  injuries  resulting  from  the  performance 
of  such  duty. 

Appeal  from  jadgment  of   non 
suit. 

Plaintiff's  intestate,  who  was  in 
the  employ  of  defendant,  was  sent 
by  the  superintendent  to  the  fore- 
man to  clean  out  an  empty  tank. 
This  tank  was  ten  feet  deep,  with 
its  top  flush  with  the  ground;  and 
had  held  naphtha  oil,  which  de- 
ceased had  pumped  out  three  days 
before.  The  danger  of  the  service 
was  spoken  of  before  the  deceased 
went  down  ;  one  S.  refused  to  go. 
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as  he  had  been  overcome  there  be- 
fore and  liad  got  enough  of  it,  but 
did  descend  as  far  as  his  should- 
ers to  show  that  a  descent  could  be 
made.  Deceased  asked  for  and  re- 
ceived a  drink  of  spirituous  liquor 
and  then  went  down,  descending 
into  it  by  a  ladder,  with  a  broom 
in  his  hand  and  a  rope  around  his 
body  which  was  held  outside  so 
that  he  could  be  drawn  up  if  he 
lost  consciousness.  After  sweep- 
ing the  bottom  for  half  a  minute 
he  came  up  rhe  ladder  until  his 
body  was  half  out  of  the  manhole, 
when  he  was  caught  and  taken  out. 
He  was  sleeping  then  and  expired 
in  about  five  minutes  from  as- 
phyxia. On  these  facts  plaintiff 
was  nonsuited. 

Held^  No  error;  that  there  is  no 
principle  for  the  maintenance  of 
the  action.  The  law  implies  no 
warranty  that  a  servant  shall  not 
be  exposed  to  hazard  in  the  mas- 
ter's service,  and  only  imposes  on 
the  latter  an  obligation  to  use  or- 
dinary care  for  that  purpose.  Here 
was  a  perilous  service  to  be  per- 
formed, of  which  all  parties  were 
well  apprised.  The  tank  was  left 
open  for  two  days  to  rarify  the 
gas  and  remove  the  danger,  and  so 
far  as  appears  all  ordinary  precau- 
tions were  used  to  remove  danger 
and  prevent  disaster.  Deceased 
was  sent  to  perform  the  service  and 
consented  to  do  it.  It  was  not 
necessarily  dangerous  and  might 
be  harmless,  and  while  vigilance 
and  foresight  were  required  from 
defendant  and  its  servants  they 
seem  to  have  been  furnished. 

Judgment  affirmed,  with  costs. 

Opinion  by  Dykman,  J. 

Vol.  17— No.  18. 


FRAUD    AND   DECEIT.     EVI- 
DENCE. 

N.  Y.  SuPREMK  Court.    General 
Term.     Fourth  Dept. 

Henry  Sheldon  et  al.,  respts,,  v. 
Henry  Clews,  impld.,  appU. 

Decided  April,  1883. 

It  is  not  sufficient,  to  prove  fraud,  that  the 
facts  arc  ambiguous  and  just  as  consistent 
with  innocence  as  with  guilt. 

Where  the  verdict  is  clearly  the  result  of  a 
biased  or  partial  view  of  the  evidence,  by 
which  great  injustice  has  been  done,  this 
court  may  and  ought  to  set  the  verdict 
aside. 

Schedules  in  bankruptcy  proceedings,  which 
have  been  signed  by  one  member  of  the 
firm  who  are  discharged  thereunder,  are 
binding  upon  anotlier  member  of  the  firm 
who  has  availed  himself  of  those  proceed- 
ings, and  they  are  proper  evidence. 

Where  plaintiffs  have  introduced  all  papers 
in  bankruptcy  proceedings,  including 
certain  amendments,  and  have  read  such 
portions  thereof  as  they  wished,  defendant 
should  be  allowed  to  read  such  amend- 
ments. 

Appeal  from  judgment  on  ver- 
dict at  circuit  and  from  order 
denying  defendant's  motion  for 
new  trial. 

Action  for  fraud  and  deceit. 
The  banking  firm  of  Henry  Clews 
&  Co.,  of  New  Yo/k,  composed  of 
defendant,  Clews,  and  one  F.,  sus- 
pended in  September,  1873,  and 
thereafter  carried  on  the  business 
as  Henry  Clews  &  Co.,  trustees, 
until  January,  1874,  when  they 
dropped  the  designation  of  trus- 
tees, and  F.  retired,  and  Clews 
and  Zeidler  formed  their  firm  of 
Henry  Clews  &  Co.  The  last 
named  firm  failed  October  2,  1874. 
Plain tiflFs,  who  were  bankers  in 
Chautauqua    County,    had    done 
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business  with  the  successivn  firms. 
Upon  their  failure  in  October, 
1874,  defendant's  firm  were  in- 
debted to  plaintiffs  for  moneys 
received  on  their  account  during 
the  ten  days  next  preceding  the 
failure,  for  which  sum,  with  inter- 
est, plaintiffs  recovered  against 
Clews,  Zeidler  not  having  been 
served  with  summons,  nor  ap- 
peared in  the  action.  The  jury 
rendered  their  verdict  on  the 
ground  that,  defendant's  firm 
being  insolvent  when  plaintiffs' 
money  was  received,  defendant 
Clews,  knowing  the  fact  of  such 
insolvency,  concealed  it  from 
plaintiffs,  and  received  their  said 
money,  intending  not  to  pay  it, 
and  with  design  of  cheating  plain- 
tiffs out  of  the  same.  For  the 
ten  days  preceding  their  failure 
the  firm's  assets,  consisting  of 
stocks  and  bonds,  were  insufficient 
to  pay  all  their  liabilities,  and  ap- 
pellant was  fully  aware  of  it. 
Plaintiffs  put  in  evidence  an  ex- 
tract from  defendant's  answer, 
admitting  the  suspension,  but  al- 
leging that  up  to  the  time  of  such 
suspension  appellant  ** believed, 
and  had  good  and  sufficient  reason 
for  believing,  that  said  firm  would 
be  able  to  continue  business  and  to 
pay  its  creditors  in  full."  Plain- 
tiffs put  in  evidence  an  extract 
from  an  affidavit  of  Clews,  as 
follows:  ''That  in  proving  the 
entire  good  faith  with  which  said 
Henry  Clews  &  Co.  continued  their 
business  down  to  the  2d  day  of 
October,  1874,  it  will  be  necessary 
to  call,  among  other  witnesses, 
Hiram  B.  Crosby,  Esq.,  who  re- 
sides in  the  city  of  New  York,  and 


who  will  testify  that  at,  and  for 
some  time  prior  to,  said  suspen- 
sion, he  was  the  agent  of  said 
Henry  Clews  &  Co.,  and  was  then 
in  London,  England,  for  the  pur- 
pose of  negotiating  a  large  loan  of 
money  on  certain  bonds  of  Henry 
Clews  &  Co. ;  that  he  had  reason- 
able hopes  of  success  in  obtaining 
said  loan  down  to  about  the  time 
of  such  suspension,  and  that  if  he 
had  succeeded  such  suspension 
would  not  have  been  likely  to 
occur."  Plaintiffs  read  in  evi- 
dence part  of  the  deposition  of 
Mr.  Timpson,  a  banker,  who 
stated  that  he  was  acquainted  with 
the  value  of  stocks  and  bonds 
generally  ;  that  he  was  the  trustee 
in  bankruptcy  of  defendant's  firm, 
and  that  when  their  assets  carae 
into  his  hands,  in  March,  1875, 
he  considered  that,  with  judi- 
cious management,  they  would  pay 
tho  debts.  Mr.  Loomis,  a  witness 
of  defendant's,  and  formerly  presi- 
dent of  a  bank  to  which  the  old 
and  new  firms  were  indebted, 
stated  that  he  was  one  of  a  com- 
mittee appointed  by  his  bank  to 
investigate  the  affairs  of  the  old 
firm  immediately  after  its  suspen- 
sion ;  that  Mr.  Clews  presented  his 
assets  to  the  committee,  and  stated 
the  ground  of  his  belief  that  he 
was  going  to  raise  a  certain  amount 
of  money  on  them:  that  the  com- 
mittee advised  him  to  go  on  and  to 
utilize  the  advantages  of  his  large 
experience  and  good  credit,  be- 
lieving he  would  be  able  to  realize 
from  his  i»ld  assets  to  pay  every- 
thing in  full;  and  that  the  witness 
approved  of  the  continuance  in 
business  of  the  new  firm  up  to  the 
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time  of  their  suspension  in  Octo- 
ber, 1874.  PlaintiflFs'  witness, 
Green,  testified  that  soon  after 
the  first  suspension  he,  in  behalf 
of  plaintiffs,  interviewed  Mr. Clews, 
who  told  him,  without,  however, 
looking  at  the  books,  '*they  were 
able  to  pay  two  dollars  for  every 
one  they  owed,  but  were  not  able 
to  convert  their  securities."  One 
of  the  plaintiffs  testified  that  in 
January,  1874,  Clews  wrote  to  him 
*'to  drop  the  'trustee,'  as  their 
matters  were  all  arranged."  Plain- 
tiffs had  deposited  with  the  first 
firm,  prior  to  their  suspension, 
certain  bonds  to  secure  over- 
drafts, and  those  bonds  had  re- 
mained with  the  new  firm  for  the 
like  purpose.  Immediately  after 
their  suspension  the  new  firm 
received  from  plaintiffs,  for  collec- 
tion, drafts  and  other  paper,  mailed 
before  the  suspension.  Defend- 
ant's firm  at  once  placed  the  bonds 
and  the  avails  of  said,  collections 
with  a  solvent  bank  to  plaintiffs' 
credit,  and  plaintiffs  got  them. 
Plaintiffs  proved  their  debt  in 
bankruptcy  more  than  a  year  after 
the  failure  without  a  suggestion 
of  fraud,  and  did  not  begin  the 
action  till  more  than  three  years 
after  the  suspension. 

Albert  A,  Abbott,  for  applt. 

Walter  L.  Sessions,  for  respts. 

Held,  That  the  facts  of  insol- 
vency, and  defendant's  knowledge 
of  it,  and  his  omission  to  disclose 
it  to  plaintiffs,  are  not  enough  of 
themselves  to  warrant  the  imputa- 
tion of  fraud.  If  defendant,  rely- 
ing upon  his  skill  and  experience 
as  a  banker,  his  credit  and  the 
means  at  his  command,  expected 


and  believed,  upon  reasonable 
grounds,  that  his  firm  could  con- 
tinue business  and  pay  their 
creditors  as  their  debts  matured, 
his  conduct  was  not  fraudulent. 
18  N.  Y.,  295;  S.  C,  23  id.,  264. 
It  is  not  suflScienfc  to  prove  fraud 
that  the  facts  are  ambiguous  and 
just  as  consistent  with  innocence 
as  with  guilt ;  if,  taken  together, 
they  are  consistent  with  an  honest 
intent,  the  fraud  is  not  estab- 
lished.    85  N.  Y.,  464. 

The  case  is  substantially  desti- 
tute of  evidence  of  fraud,  and  the 
verdict  can  only  be  regarded  as 
the  result  of  a  biased  or  partial 
view  of  the  evidence,  by  which 
great  injustice  has  been  done. 

It  does  not  follow  that  the  denial 
of  the  motion  for  nonsuit  was 
error.  5  Bosw.,  460.  But  we  deem 
this  a  case  for  the  exercise  of  our 
power  and  duty  to  review  the 
evidence  and  set  aside  a  verdict 
clearly  against  the  weight  of  evi- 
dence.    49  N.  Y.,  211. 

If  the  fraud  imputed  by  the 
verdict  existed,  the  debt  growing 
out  of  the  transaction  would  be  a 
debt  '* created  by  fraud"  within 
the  meaning  of  §5117,  U.  S.  Rev. 
St.,  and  so  not  discharged  by  bank- 
ruptcy proceedings.  89  N.  Y., 
299. 

The  schedules  filed  in  bank- 
ruptcy proceedings,  in  which  Clews 
and  Zeidler  were  discharged  indi- 
vidually and  as  members  of  their 
firm,  were  properly  received  in 
evidence,  although  signed  by 
Zeidler  alone.  Clews,  by  availing 
himself  of  those  proceedings,  and 
accepting  his  discharge  thereun- 
der, and  pleading  the  same  as  a 
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defence,  adopted  the  schedules, 
and  was  bound  by  their  contents 
as  if  he  had  signed  and  verified 
them. 

Plaintiffs  have  introduced  all 
the  papers  in  the  bankruptcy 
proceedings,  including  certain 
amendments  to  schedules,  and 
having  read  such  of  them  as  they 
vsrished  it  was  error  not  to  allow  de- 
fendant to  read  the  amendments. 

Judgment  and  order  reversed 
and  new  trial  ordered,  costs  to 
abide  event. 

Opinion  by  Smithy  P.  J,;  Har- 
din and  Barker,  JJ,^  concur. 


CONTRACT.     RECEIVER. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

James  F.  Fox,  receiver,  respt, 
V.  Horace  L.  Hodge,  impld., 
applt. 

Decided  April,  1883. 

Although  one  party  to  a  contract  of  purchase 
fails  to  perform,  in  some  respects,  at  the 
day  named,  yet  subsequent  transactions 
between  the  parties  may  operate  to  secure 
the  rights  of  the  faiUng  party,  under  the 
original  contract;  and  judgment  creditors 
may  liave  a  lien  on  such  failing  party's  in- 
terests. 

Where  the  action  is  not  brought  to  set  aside 
a  transfer  of  property,  fraudulent  as  to 
creditors,  but  valid  as  to  the  debtor,  the  in- 
terest of  the  receiver  is  not  limited  by  that 
of  the  creditors,  but  he  succeeds  to  the 
rights  of  the  debtor,  and  may  recover  all 
that  is  equitably  due  to  him. 

Appeal  from  judgment  on  ref- 
eree's report. 

Plaintiff  was  appointed  receiver 
of    the    property    of    W.    Porter 
Gunn,  in  supplementary  proceed 
ings  instituted  upon  return  of  ex 


ecution   unsatisfied,    issued   upon 
judgment  recovered  against  Gunn 
Nov.  19, 1875,  in  favor  of  one  Ben- 
nett.    This  action  is  brought   to 
reach  certain   moneys  alleged  to 
be  equitably  due  to  said  judgment 
debtor    from    defendant     Hodge. 
On  March  11,  1868,  Hodge  agreed 
in  writing  to  sell   to  said  Porter 
Gunn  and  his  brother  Lucien,  cer- 
tain hotel  property  for  $24,000,  to 
be  paid,  $3,000  in  cash  at  certain 
specified      times,     and      $21,00(), 
by    assuming    certain    mortgages 
amounting  to   that  sum,  and  cer- 
tain of  which   covered    said  real 
estate.     At   the  date  of  the  con 
tract,  the  Gunns  were  in  posses- 
sion of  the  property,  but  by  what 
right    does     not     appear.      They 
paid  $1,000  on  the  contract  April 
23,  1868,  and  continued  in  posses- 
sion   until    March  15,    1869.     On 
March  3,    1869,    Hodge    and    the 
Gunns  united  in   a  lease  of  said 
premises   to  one  Ewins,    for   five 
years    from    March   15,   1869,    at 
$5,000  a  year.     On  the  date  of  the 
lease,     Hodge    and     the    Gunns 
agreed,  in  writing  under  seal,  that 
the  rent  which  Hodge  should  re- 
ceive on  said  lease  should  be  aji- 
plied  by  him  towards  payment  of 
"  the  principal  sum  due  or  to  be- 
come due  on  the  purchase   price 
of  the  premises."  It  was  provided 
in  said  last  agreement   that    the 
same  was  to  be  annexed  to,  and 
made  a  part  of  said  contract   of 
March  11,  1868;  and   that  it  was 
further  stated  therein  that  **  the 
price  agreed  to  be  paid  by  said 
Gunns  for  said  property  was  the 
sum  of  $24,000,  and  interest,  and 
said  rent  is  to  be  applied  by  said 
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Hod^e  as  before  stated,  including 
interest  which  is  due  or  to  become 
due  on  said  suras,  in  manner  pro- 
vided in  said  contract."  Ewins 
went  into  possession  March  15, 
1869,  and  he  or  his  sub-tenant  oc- 
cupied the  premises  about  four 
years,  and  during  that  time  Hodge 
received  $20,000  as  rent  upon  said 
lease.  On  December  16,  1874, 
LucienGunn  transferred  to  Hodge 
all  his  interest  in  said  contract  of 
March  11,  1868,  and  the  property 
therein  agreed  to  be  conveyed. 
On  the  next  day.  Porter  Gunn  as- 
signed his  interest  in  the  same  to 
Hodge  as  collateral  security  for 
certain  debts  of  Porter  Grunn, 
which  Hodge  had  assumed  to  pay. 
The  contract  of  assignment  pro- 
vided that  in  case  Gunn  should 
not  pay  such  debts,  Hodge  might 
sell  the  interest  of  Porter  Gunn  in 
said  contract  and  property,  on 
notice,  and  out  of  the  avails  re- 
tain enough  to  reimburse  himself 
for  all  debts  which  he  should  pay 
for  Gunn,  and  pay  the  surplus  to 
Gunn.  It  was  further  provided 
therein,  that  he  would  not  sell 
Gunn's  interest  until  the  lapse  of 
five  years  from  the  date  of  said 
assignment.  On  the  same  day, 
Hodge  agreed  in  writing  with  Por- 
ter Gunn,  for  a  valid  considera- 
tion, that  he  would  execute  to 
him,  his  heirs  or  assigns,  a  deed 
of  one-half  of  said  property  men- 
tioned in  the  contract  of  March 
11,  1868,  on  Gunn's  complying 
with  the  terms  of  the  contract  of 
December  17,  1874,  or  when  said 
property  should  be  paid  for  from 
the  net  profits  of  the  hotel  busi- 
ness, or  if  said  Gunn,  '*frora  any 


other  m^ans,"  should  pay  one- 
half  of  the  incumbrances  then  on 
said  hotel,  excepting  a  certain 
mortgage  given  by  Hodge  to  Lu- 
cien  Gunn  for  $5,000,  then  Hodge 
covenanted  to  execute  to  said 
Porter  Gunn  "a  good  and  suffi- 
cient warranty  deed  of  one  equal 
half  thereof."  Prom  December 
16,  1874,  Hodge  and  Porter  Gunn 
carried  on  the  hotel  as  partners, 
up  til  May  11,  1875,  when  Hodge, 
with  Porter  Gunn's  consent,  sold 
the  hotel  property  to  one  Cook 
for  $36,028.  For  half  of  that  sum 
and  of  the  $20,000  received  as 
rent,  after  deducting  half  of  $23,- 
000,  the  principal  sum  remaining 
unpaid  on  the  original  contract, 
the  referee  held  that  Hodge  was 
liable  to  account.  He  credited 
Hodge  with  half  of  the  sum  of 
$16,757  for  sums  expended  by  him 
on  various  accounts  for  the  benefit 
of  the  judgment  debtor,  and  after 
allowing  interest  on  each  side  of 
the  account,  he  found  a  balance 
due  the  judgment  debtor  of  $1,753, 
and  he  reported  in  favor  of  plain- 
tiff for  that  sum,  with  interest 
from  commencement  of  suit,  and 
costs. 

John  CalUster,  for  applt. 

H,  M,  Fields  for  respt. 

Held,  That  although  the  Gunns 
did  not  perform  the  contract  of 
purchase  in  all  respects  at  the  day 
named,  yet  by  the  subsequent 
transactions  between  the  parties 
Hodge  expressly  recognized  the 
right  of  Porter  Gunn  as  a  pur 
chaser  under  the  original  contract, 
and  such  recognition  was  con- 
tinued by  the  partnership  between 
them    to  the  time  of  the  sale  to 
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Cook,  when  Hodge  realized  enough 
from  the  joint  property,  together 
with  what  he  had  previously  re- 
ceived, to  meet  all  the  obligations 
assumed  by  the  Gunns  in  the  con- 
tract of  purchase,  and  to  leave  a 
surplus  in  his  hands  belonging  to 
the*  judgment  debtor.  Even  after 
the  sale  Hodge  recognized  Gunn's 
rights  in  the  proceeds  of  the  sale, 
by  promising  to  pay  what  be- 
longed to  him  as  soon  as  he  had 
settled  with  Cook.  The  surplus 
of  ttie  avails  of  one-half  of  the 
property  remaining  in  the  hands 
of  Hodge,  after  satisfying  all  the 
obligations  assumed  by  the  ven- 
dees, is  subject  to  the  equitable 
lien  of  the  judgment  creditor. 

The  Gunns  were  not  bound  by 
the  contract  of  purchase  to  reim- 
burse Hodge  for  interest  that  he 
had  paid  before  entering  into  the 
contract.  And  Hodge's  bare  state- 
ment to  the  effect  that  he  made 
such  payments  at  the  request  of 
the  Gunns  establishes  no  liability 
on  their  part,  since  Hodge  was 
then  sole  owner  of  the  property 
covered  by  the  mortgages,  and  it 
does  not  appear  that  at  that  time 
the  Gunns  were  under  any  obliga- 
tion to  pay  the  mortgages,  or  were 
in  any  way  interested  in  having 
them  paid. 

Defendant  should  be  allowed  for 
interest  and  insurance  paid  by 
him  from  the  date  of  the  purchase 
to  December  16, 1874. 

After    commencement    of   suit, 
and  service  of  complaint  on  his 
attorney,  defendant  paid  an  ac-  \ 
count  for  merchandise  sold  to  the 
judgment  debtor,  part  of  which  , 
accrued    before     suit    was    com-  ' 


menced,  and  the  remainder  after- 
ward. The  latter  part  was  dis- 
allowed. The  action  not  having 
been  brought  to  set  aside  a  trans- 
fer of  property,  fraudulent  as  to 
creditors,  but  valid  as  to  the 
debtor,  the  interest  of  the  receiver 
is  not  limited  by  that  of  the  credi- 
tors, but  he  succeeds  to  the  rights 
of  the  debtor,  and  may  recover  all 
that  is  equitably  due  to  him  from 
defendant.  40  N.  Y.,  383.  The 
question  of  allowance  does  not 
aflFect  the  interest  of  judgment 
creditors  in  this  action,  and  as  be- 
tween the  judgment  debtor  and 
Hodge  it  is  but  just  that  the  whole 
payment  should  be  allowed. 

Judgment  reversed,  and  new 
trial  ordered  before  another  ref- 
eree, costs  to  abide  event,  unless 
respondent  shall  stipulate  to  re- 
duce judgment  as  indicated  ;  then 
the  judgment  as  so  reduced  should 
be  affirmed  with  costs. 

Opinion  by  Smith,  P.  J, ;  Har- 
din and  Barkers  JJ^,  concur. 


STEAMBOAT  EARNINGS. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Milton  H.Robertson,  respL,  v. 
Samuel  Schuyler,  applL 

Decided  May  11,  1883. 

Where  the  business  of  a  steamer  is  interrupted 
by  the  suspension  and  close  of  navigation 
in  the  fall,  to  be  again  resumed  in  the 
spring,  each  season  of  navigation  is  in  itself 
a  distinct  financial  period  of  time,  and  at 
its  close  the  owners  are  entitled  to  a  settle- 
ment. 

Appeal  from  a  judgment  recov- 
ered on  a  referee's  report. 
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Plaintiflf  acquired  a  quarter  in- 
terest in  the  steamer  Sarah  A.  Ste- 
vens, in  1872.  Defendant  held  the 
controlling  interest,  and  although 
a  statement  was  rendered  at  the 
end  of  each  season  when  navi- 
jj^ation  closed,  setting  forth  the 
earnings  and  profits  of  the  steamer, 
no  money  was  paid  to  plaintiff. 
Defendant  deposited  th«  money  in 
his  name  and  to  his  separate  ac- 
count. His  defense  was  that  it 
might  require  more  money  in  the 
refitting  of  the  vessel  in  the  spring 
than  the  profits  had  amounted  to, 
and  on  this  ground  he  refused  to 
pay  it  over  to  plaintiff. 

Charles  Jones^  for  respt. 

Frank  D.  Sturges,  for  applt. 

Held^  That  each  season  was  a 
financial  period  in  itself,  at  the  end 
of  which  a  settlement  should  have 
been  made.  The  business  differs 
from  that  of  a  continuous  partner- 
ship, and  when  the  season  ends 
the  respective  owners  are  entitled 
to  their  share  of  the  earnings  of 
the  steamer  and  are  liable  to  con- 
tribute to  the  expenses  of  her  out- 
fit when  that  shall  become  neces- 
sary for  the  ensuing  season's  bu- 
siness ;  and  the  controlling  own- 
ers cannot  lawfully  retain  their 
share  of  the  preceding  earnings 
upon  a  simple  supposition  that 
more  money  than  the  steamer 
would  earn  might  be  necessary  for 
her  use  in  the  following  season. 

Defendant  held  the  moneys  due 
to  the  other  owners  not  as  his  own 
proj)erty,  but  substantially  as  a 
trustee  for  them,  and,  by  the  set- 
tled rule  of  law,  when  a  trustee 
mingles  moneys  held  by  him  with 
his  own  or  nses  it   in   his  private 


business,  or  deposits  it  in  a  banii 
in  his  own  name  he  is  chargeable 
with  interest  upon  it.  Perry  on 
Trusts,  2d  Ed.,  §  408;  4  Kern., 
492.  It  was  not  necessary  for 
plaintiff  to  demand  the  balances 
from  defendant  before  the  com- 
mencement of  this  action.  He 
knew  to  whom  they  were  payable 
and  it  was  his  duty  to  pay  them 
accordingly. 

To  correct  the  omission  of  the 
referee  to  deduct  two  small  items 
overlooked  by  him  and  paid  by 
defendant  from  funds  received  by 
him  for  vessel  the  judgment  should 
be  reversed  and  a  new  trial  ordered 
with  costs  to  abide  the  event  un- 
less plaintiff  stipulates  to  deduct 
said  items  with  interest  from  the 
amount  of  the  judgment,  in  which 
case  judgment  as  modified  affirmed 
without  costs. 

Opinion  by  Daniels^  J, ;  Davis, 
P.  J.,  and  Brady,  /.,  concur. 


MORTGAGE.       ASSIGNMENT. 
RECORD. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Luther  A.  Wing,  plff.,  v.  Eras- 
tus  Raplee,  deft. 

Decided  June,  1883. 

A  parol  arrangement  to  transfer  a  bond  and 
mortgage  is  valid  if  foUowed  by  a  delivery 
thereof  to  the  transferee  by  the  owner  with 
the  intent  of  vesting  title  and  ownership  in 
the  transferee. 

An  assignee  of  a  mortgage  is  not  protected  by 
the  record  thereof  if  he  had  notice  or 
knowledge  of  a  prior  assignment,  or  such 
information  as  to  put  him  on  inquiry  as  to 
the  ownership  of  the  mortgage. 

What  constitutes  such  notice  or  informa- 
tion. 
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Motion  by  defendant  for  new 
trial  on  exceptions  heard  at  Gen- 
eral Term,  in  the  first  instance, 
after  verdict  for  plaintiflf. 

Plain  tiflf  alleges  that  on  April 
7,  1877,  he  was  the  owner  of  a  cer- 
tain bond  and  mortgage  to  secure 
$1,500,  made  by  one  Beard  and 
wife  to  one  Mrs.  B.,  and  that  de- 
fendant wrongfully  refuses,  on  de- 
mand, to  deliver  same  to  plaintiflf. 

Defendant  alleges  that  in  the 
fall  of  1876,  Mrs.  B.,  who  was 
then  owner  thereof,  duly  assigned 
said  bond  and  mortgage  to  him, 
and  that  he  paid  her  the  full 
amount  thereof,  without  any 
knowledge  or  notice  of  any  right 
or  claim  of  plaintiflf  in  respect 
thereto,  and  in  good  faith,  and  that 
the  same  are  now  owned  by  de- 
fendant. 

In  the  spring  of  1875,  plaintiflf, 
in  pursuance  of  a  parol  agreement 
therefor,  conveyed  his  farm  to  Mrs. 
B.,  subject  to  two  mortgages,  and 
in  part  payment  was  to  accept  the 
bond  and  mortgage  in  question. 
They  were  left  with  one  P.,  an 
attorney,  and  there  was  evidence 
to  show  that  he  held  the  same  as 
agent  for  plaintiflf,  and  that  the 
first  payment  made  by  the  mort- 
gagor was  turned  over  to  and  re- 
ceived by  plaintiflf  in  part  payment 
of  the  purchase  price  of  the  farm. 

In  the  fall  of  1876,  defendant 
held  a  debt  against  Mrs.  B.,  and 
to  obtain  payment  entered  into 
negotiations  for  the  transfer  of  the 
bond  and  mortgage  to  him,  which 
resulted  in  an  agreement  by  him 
to  cancel  his  indebtedness  and  pay 
the  balance  necessary  to  make  up 
the  amount  of   the  mortgage  in 


wheat,  barley  and  money.  This 
was  done,  and  an  assignment  made 
i  of  the  bond  and  mortgage  by  Mrs. 
'  B.  to  defendant,  which  was  put  on 
record.  At  this  time  the  bond  and 
mortgage  were  not  in  Mrs.  B.'s 
possession,  but  in  that  of  P. 

Plaintiflf  gave  evidence  tending 
to  show  that  defendant  knew  of 
the  prior  assignment,  or  had  notice 
of  such  facts  and  circumstances  as 
'  would  lead  a  prudent  purchaser  to 
[  inquiry,  and  that  inquiry  would 
lead  to  information  of  the  prior 
equities  of  plaintiflf.  Defendant 
testified  that  he  had  no  knowledge 
of  the  prior  rights  of  plaintiflf,  or 
notice  of  any  fact  tending  to  show 
that  Mrs.  B.  was.  not  the  owner, 
and  that  he  was  a  purchaser  in 
good  faith. 

It  appears  by  the  evidence  that 
defendant  went  to  Bath  in  the 
spring  of  1875,  with  plaintiflf  and 
B.,  when  the  transaction  as  to  the 
sale  and  conveyance  of  the  farm 
by  plain ti^  to  Mrs.  B.,  was  being 
closed  up  ;  that  he  was  at  P*s  office 
when  the  boad  and  mortgage  were 
prepared,  and  that  he  knew  that 
Mrs.  B.  was  negotiating  the  sale  to 
Beard,  which  resulted  in  said 
mortgage,  at  which  time  Mrs.  B. 
had  taken  possession  of  plaintiflf  s 
farm  under  the  arrangement  for 
the  purchase  thereof. 

The   jury  found  a  verdict   for 
plaintiff. 
J,  F.  ParJchurst,  for  deft. 
M.  Rumsey  Miller^  for  pi  If. 
Held^   No  error ;    that  a   parol 
I  arrangement   to   transfer    a   bond 
I  and  mortgage  is  valid  if  followed 
j  by  a  delivery  thereof  to  the  trans- 
I  feree  by  the  owner  thereof,  with 
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the  intent  of  vesting  the  title  and 
ownership  in  the  transferee.  4 
N.  Y.,  409  ;  23  id.,  631  ;  26  id.,  20. 
That  the  assignment  to  defend- 
ant and  the  record  thereof  would 
establish  defendant's  title  to  the 
mortgage,  if  no  notice  or  knowl- 
edge of  the  prior  assignment  there- 
of was  had  by  defendant  prior  to 
accepting  it,  or  if  he  had  not  such 
notice  as  would  put  a  reasonably 
prudent  purchaser  upon  inquiry 
as  to  the  ownership  of  the  mort- 
gage. 87  N.  Y.,  450.  But  upon 
the  evidence  relating  to  the  two 
transactions  the  jury  have  found, 
by  their  verdict,  that  defendant 
had  such  information  as  to  the 
origin  of  the  bond  and  mortgage 
and  the  arrangement  with  plaintiff 
as  to  put  him  on  inquiry  as  to  the 
ownership  of  the  mortgage,  and 
that  he  either  knew,  or  might  have 
known  by  diligence,  the  arrange- 
ment made  by  Mrs.  B.  that  plain- 
tiff should  have  the  bond  and 
mortgage  in  part  payment  for  the 
farm.  In  26  N.  Y.,  20,  it  was 
held  that  *'the  purchaser  of  a 
bond  and  mortgage  who  fails  to 
require  the  production  of  the  bond, 
is  chargeable  with  notice  of  any 
defect  in  the  assignor's  title  there- 
to. See,  also,  15  N.  Y.,  364.  We 
recognize  the  rule  that  such  notice 
must  rest  upon  *'  clear  and  strong 
circumstances,"  24  Hun,  466,  and 
are  of  opinion  that  the  evidence 
here  is  sufficient  to  satisfy  the  rule, 
and  that  the  jury  was  warranted 
in  their  conclusion  that  defendant 
was  not  such  a  purchaser  in  fact, 
or  within  the  recording  act,  as 
should  be  protected,  and  that  the 
verdict  ought  not  to  be  disturbed 

Vol.  17— No.  18a. 


in  that  regard.  See,  also,  7  N.Y., 
141  ;  15  Barb.,  506. 

Also  held,  That  the  evidence  as 
to  whether  plaintiff  was  to  procure 
extensions  of  the  mortgages  on  the 
farm  he  conveyed,  as  a  condition 
precedent  to  his  right  to  have  pay- 
ment of  the  balance  of  the  pur- 
chase price  of  the  farm  by  way  of 
the  bond  and  mortgage,  presented 
a  question  of  fact  for  the  jury, 
and  that  the  fact  that  the  agree- 
ment for  the  extensions,  which 
was  in  writing,  contained  a  cove- 
nant to  indemnify  against  costs 
and  damages  by  reason  of  any 
failure  to  obtain  the  extensions, 
was  entitled  to  be  considered  by 
them  in  determining  the  main  ques- 
tion as  to  whether  the  arrange- 
ment made  as  to  the  bond  and 
mortgage  contained  a  condition 
precedent. 

One  D.  testified  that  in  a  con- 
versation in  the  spring  of  1876, 
between  plaintiff  and  B.,  plaintiff 
promised  to  procure  a  paper  in  re- 
spect to  an  extension,  or  the  bond 
and  mortgage  might  be  released  or 
pass  back.  There  was  no  fresh 
consideration  for  such  a  transfer 
or  arrangement,  and  the  court 
charged  that  as  a  license  it  was 
good,  and  if  acted  upon  and  the 
mortgage  and  bond  transferred  in 
reliance  upon  it  to  a  purchaser  in 
good  faith,  the  title  thus  acquired 
would  be  protected, 

Seldj  That  the  charge  in  that 
regard  was  sufficiently  favorable 
to  defendant,  and  that  the  verdict 
must  be  allowed  to  stand  as  a 
solution  of  the  question  raised  in 
respect  to  what  took  place  in  that 
interview. 
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Plaintiff  was  asked,  on  cross- 
examination,  if  he  would  swear 
that  at  the  time  the  mortgage  was 
handed  to  him  he  supposed  it  was 
to  transfer  it  to  him.  This  was 
objected  to  and  excluded.  He  was 
then  asked  whether,  when  the 
bond  and  mortgage  were  handed 
to  him,  he  understood  he  got  title 
to  them,  and  answered,  *'I  under- 
stood it  was  mine  ;  that  I  took  it 
to  pay  me." 

Held,  That  if  there  was  any 
error  in  the  exclusion  it  was  cured 
by  the  answer  which  the  witness 
gave,  which  substantially  covered 
the  point  involved  in  the  first  in- 
quiry. 

Motion  denied  and  judgment 
entered  on  verdict  as  security 
made  absolute  and  affirmed. 

Opinion  by  Hardin^  J,;  SmitJi^ 
P.  /.,  and  Haight,  J.^  concur. 


EXECUTION. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Frederick  Steffin,  respt^  v.  Mary 
A.Lockwood  et  al.,  impFd,  applts. 

Decided  June,  1883. 

An  equitable  action  to  prevent  tlie  removal 
of  property  from  the  sheriff's  possession 
after  levy,  or  to  recover  because  the  same 
was  secretly  or  otherwise  removed  or  con- 
verted, cannot  be  maintained  by  the  j  udg- 
ment  creditor.  The  sheriff  is  the  only 
party  who  can  maintain  such  action. 

But  where  a  chattel  mortgage  clause  in  a 
lease,  which  is  valid  as  between  the  parties 
but  void  as  to  a  judgment  creditor  because 
not  filed,  is  being  used  as  a  fraudulent  ob- 
struction to  the  enforcement  of  his  execu- 
tion out  of  property  covered  by  the  lease, 
the  judgment  creditor  may  maintain  an  ac- 
tion against  the  parties  to  said  lease  to  re- 


1      move  the  obstruction  in  aid  of  the  execu- 
I      tion. 

I  Appeal  from  order  and  interloc- 
utory judgment  overruling  demur- 
rers to  the  complaint. 

The  complaint  averred  tliat  plain- 
tiff recovered  a  judgment,  in  Mon- 
roe County  Ct,,  against  defendant 
George  Steffin,  Sept.  24,  1880,  and 
issued  executions  thereon  to  the 
slieriffs  of  Monroe  and  Livingston 
counties,  who  made  levies   upon 
certain  property  of  the  judgment 
debtor,    who  held  a  lease  of  the 
Benjamin  farm  in  Monroe  Co.  from 
Mary  A.  Lockwood,  for  which  he 
was  to  pay  as  rent  one  half  of  all 
the  products  of  said  farm,  which 
lease    also    stipulated    that    Mrs. 
Lockwood  should   have  a  lien  on 
all   the  goods,   etc.,    put  on  said 
premises  as  security  for  said  rent; 
that  such  lease  has  never  been  filed 
in  the  office  of  the  town  clerk;  that 
defendant  Geo.  Steffin  also  worked 
all  or  a  part  of  Mrs.   Lock  wood's 
farm  in  Livingston  Co.  on  halves; 
that  the  county  court  granted  a 
stay  on  said  judgment  after  levy 
for  60  days;  that   the  stay  is  in 
force,  and  that  George  Steffin  does 
not  intend  to  take  any  further  pro- 
ceedings in   that  action.     It  also 
alleges  that  defendants  have  con 
spired   to  divest  and  defeat  said 
levy  and  to  prevent  plaintiff  from 
collecting  or  securing  his  said  judg- 
ment, and  that  in  pursuance  there- 
of said  Mary  A.Lockwood, or  Wil- 
liam  H.  Lockwood  as  her  agent, 
caused  notices  to  be  posted  adver- 
tising a  public  sale  under  the  lease 
of  certain  property  on  the  farm  in 
Monroe  Co.;    that  such  sale  was 

I  postponed  and  no  sale  has  been 
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had,  bat  that  it  is  the  inteation  of 
defendants  to  make  the  sale  in 
some  secret  manner,  so  that  it  may 
not  be  forbidden  by  plaintiff,  and 
then  claim  that  the  property  has 
been  purchased  by  divers  innocent 
purchasers  and  such  persons  either 
take  such  property  by  force  or 
bring  a  large  number  of  actions 
against  the  sheriffs  or  plaintiff  to 
recover  the  same. 

It  also  averred  that  since  the 
levies  defendants  have  attempted 
to  rescue  said  property  from  the 
sheriffs,  and  have  actually  suc- 
ceeded in  carrying  away  a  quan- 
tity of  said  wheat;  and  have  sold 
and  drawn  away,  in  the  night  and 
on  Sunday,  all  the  barley  levied 
on  by  the  Livingston. Co.  sheriff; 
that  they  have  come  on  the  Benj- 
amin farm  with  many  men  and 
threatened  the  men  in  charge  of 
said  property  with  violence,  and 
tried  to  intimidate  them,  and  have 
actually  frightened  some  away,  so 
that  it  is  difficult  to  get  men  to 
watch  the  property  ;  that  it  is 
claimed  that  said  lease  has  been 
surrendered  since  the  levies,  and 
that  Mrs.  Lockwood  is  in  posses- 
sion of  said  farm,  and  that  they 
forbid  the  officers  to  come  upon 
said  farm,  and  that  plaintiff  is  in- 
formed and  believes  that  such  sur- 
render is  a  sham  and  fraud,  and  is 
done  to  prevent  the  purchaser 
from  finding  the  straw  on  the 
premises,  as  required  by  the  lease, 
and  the  sheriff  from  keeping  the 
cattle  thereon;  that  SteflBn  does 
not  intend  to  appeal  said  action, 
but  keeps  the  stay  on,  thinking 
that  the  omission  to  harvest  the 
crops  is  such  a  breach  of   the  con- 


dition of  the  lease  as  that  the  lessor 
may  take  said  property,  and  that 
said  Steffin  refuses  to  harvest  said 
crop  and  refuses  to  allow  the  sher- 
iff to  do  so.  It  also  alleges  that 
since  the  executions  were  issued  a 
large  quantity  of  wheat  and  oats 
have  been  fraudulently  concealed 
and  disposed  of  by  defendants; 
that  said  Lockwoods  and  the  sons 
of  the  judgment  debtor  now  claim 
to  own  part  of  the  property  levied 
on;  that  defendant  Steffin  has  no 
real  estate  and  no  personal  prop- 
erty except  that  levied  on;  that  his 
sonsare  wholly  irresponsible;  that 
Mary  Lockwood  claims  to  own  the 
two  farms,  and  threatens  to  repu- 
diate any  acts  of  \Vm.  H.  Lock- 
wood  whereby  she  may  be  liable 
to  plaintiff. 

The  relief  demanded  was  an  ac- 
counting between  defendants;  that 
the  interests  of  the  parties  in  the 
property  be  determined;  the  sur- 
render of  the  lease  be  declared  void; 
that  defendants  be  restrained  from 
selling  or  interfering  with  the 
property;  that  a  receiver  be  ap- 
pointed and  judgment  for  the  value 
of  the  property  converted.  An 
injunction  was  granted  and  a  re- 
ceiver appointed. 

Defendant  Steffin  demurred  to 
the  complaint  as  not  containing 
facts  sufficient  to  constitute  a  cause 
of  action.  Defendants  Mary  A. 
and  Wm.  H.  Lockwood  also  jointly 
demurred.  The  demurrers  were 
overruled. 

E.  A,  Nash^  for  the  Lockwoods, 
applts. 

Oeorge  E.  Warner^  for  Steffin, 
applt. 

Horace  L,  Bennett,  for  respt. 
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Held^  That  the  sheriffs  were  the 
parties  who  had  the  right  to  main- 
tain an  action  for  taking  away  the 
property  from  their  possession, 
and  the  allegations  of  the  com- 
plaint do  not  support  any  right  in 
plaintiff  to  have  and  maintain  an 
equitable  action  either  to  prevent 
the  removal  of  the  property  from 
the  sheriff's  possession  or  to  re- 
cover because  the  same  was  secretly 
or  otherwise  removed  or  converted. 
10  Hun,  443;  1  Den.,  385;  39 
Barb.,  206;  3  id.,  518;  10  W.  Dig., 
531. 

If  the  sheriffs  do  not  do  their 
duty  after  levy;  if  they  do  not 
keep  property  and  take  legal  rem- 
edies to  obtain  it  so  that  it  may  be 
sold  to  apply  on  their  executions, 
they  are  liable  to  plaintiff.  74  N. 
Y.,  400.  It  is  doubtful  whether 
the  sheriff  would  be  obliged  to  or 
warranted  in  turning  over  the 
property  levied  upon  to  a  receiver 
appointed  in  another  action,  or  if 
they  did,  whether  they  would  thus 
avoid  their  liability  for  its  value 
to  the  plaintiff  in  the  executions. 
Id.  The  stay  of  proceedings  did 
not  lessen  the  sheriff's  right  to 
hold  possession  of  the  property 
levied  on.  41  Barb.,  471.  If  the 
stay  was  prejudicial  to  plaintiff, 
his  remedy  was  an  application  to 
the  county  court  for  an  order  va- 
cating or  modifying  it;  it  furnishes 
no  ground  for  the  interference  of 
this  court  on  the  equity  side. 

The  sheriff  had  a  right  to  remain 
upon  the  premises  a  sufficient 
length  of  time  to  make  a  levy, 
Crocker  on  Sheriffs,  §  437,  and 
when  the  defendant  in  the  execu- 
tion  permitted   him   to  leave  the 


property  on  the  premises,  the 
sheriff,  as  against  such  defendant, 
might  enter  with  bidders  and  sell 
the  property,  1  Den.,  575,  and  the 
surrender  of  the  lease  made  after 
the  levy  would  not  cany  with  it  the 
property  levied  upon,  the  title  to 
which  was-  in  the  execution  debtor 
at  the  time  of  the  levy,  and  a  pur- 
chaser of  the  crops  would  succeed 
to  all  the  rights  of  the  debtor 
therein.    2  Johns.,  418;  17  id.,  128. 

There  is  no  force  in  the  theory 
that  the  execution  debtor  should 
be  restrained  from  selling  or  inter- 
fering with  the  personal  property, 
as  after  a  levy  the  debtor  can 
transfer  no  title  even  to  a  bona  fide 
purchaser  for  value  without  notice. 
11  Wend.,  548.  As  to  the  other 
defendants,  the  title  they  had  be- 
fore levy,  if  valid,  ought  not  to  be 
interfered  with,  either  by  sheriffs, 
receiver  or  the  court. 

That  plaintiff  has  an  adequate 
remedy  at  law,  which  he  has  begun 
to  pursue,  and  no  good  reason  is 
found  in  the  exceptional  features 
of  the  case  for  saying  that  a  bill  in 
equity  should  be  sustained  or  a  re- 
ceiver appointed  as  to  property  not 
embraced  in  the  lease  or  security 
clause  thereof.     3  Ed.  Ch.,  234. 

But  held^  That  the  lease  not 
having  been  tiled,  was  not  valid 
against  plaintiff,  7  Hun,  406,  but 
was  valid  between  the  parties 
thereto,  and  is  an  obstruction  to 
the  orderly  enforcement  of  the  ex- 
ecution; that  the  allegations  of 
facts  in  the  complaint  which  lead 
up  to  the  conclusion  that  as  to 
plaintiff  the  security  clause  is  in- 
operative and  is  being  used  as  a 
fraudulent  obstruction  to  the  lien 
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of  his  executions  and  the  enforce- 
ment thereof  out  of  the  property 
covered  by  the  lease  support  the 
right  of  plaintiff  to  invoke  the  aid 
of  a  court  of  equity  to  remove  the 
obstruction  in  aid  of  the  execu- 
tions, and  that  it  was  not  necessary 
to  have  the  execution  returned 
nulla  bona  as  a  condition  prece- 
dent to  the  right  of  a  court  of 
equity  to  take  jurisdiction.  3 
Paige,  320;  5  Lans.,  382;  7  Hun, 
406;  66  Barb.,  491.  It  follows 
therefore  that  the  court  had  juris- 
diction, and  that  the  complaint 
stated  facts  sufficient  to  constitute 
a  cause  of  action  against  Steffin, 
the  judgment  debtor,  who  executed 
the  lease,  and  Mary  A.  Lockwood, 
the  lessee,  who  is  attempting  to 
use  the  security  clause  to  defeat 
the  executions  and  liens  thereof 
acquired  by  plaintiff.  But  there 
is  no  need  for  the  presence  of  Wm. 
H.  Lockwood  as  a  party.  It  is 
not  averred  that  he  was  a  party  to 
the  lease  or  had  any  interest  in  it. 
Its  removal  and  cancellation  could 
be  made  perfect  without  his  pres- 
ence as  a  party,  and  therefore  as 
to  him  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause 
of  action. 

Judgment  and  order  affirmed  as 
to  Geo.  Steffin  and  Mary  A.  Lock- 
wood. 

Judgment  and  order  reversed  as 
to  Wra.  H.  Lockwood  and  demur- 
rer sustained,  with  leave  to  plain- 
tiff to  amend  on  payment  of  costs. 

Opinion  by  Hardin^  J.;  Smithy 
P.  J.^  and  Haight^  /.,  concur. 


SALARY.     ESTOPPEL. 
N.  Y.  Court  of  Appeals. 

Kehn,  applt,,  v.  The  State  of 
New  York,  respL 

Decided  October  2,  1883. 

The  salary  of  firemen  m  the  Capitol  is  fixed 
by  the  General  Appropriation  Act  of  1875, 
and  cannot  be  reduced  and  a  less  sum  paid 
for  their  services. 

A  fireman  is  not  estopped  from  claiming  his 
full  pay  by  the  fact  that  he  took  the  re- 
duced pay  for  a  portion  of  the  time. 

On  May  1,  1880,  plaintiff  was 
employed  by  the  superintendent 
of  the  Old  Capitol  as  fireman 
therein,  and  served  as  such  until 
November,  1881.  He  claims  pay 
at  the  rate  of  $8  per  day  during 
that  period  by  virtue  of  the  pro- 
vision in  the  General  Aj^propria- 
tion  Act  of  1876,  *'  the  compensa- 
tion of  the  men  employed  as  fire- 
men in  the  Capitol  is  hereby  fixed 
at  three  dollars  per  day  to  each  of 
them.  Said  salaries  shall  be  paid 
upon  the  certificate  of  the  keeper 
of  the  Capitol."  He  was  paid  at 
that  rate  up  to  May  24, 1880,  when 
the  superintendent,  claiming  to 
act  under  the  direction  of  the 
Comptroller,  refused  to  pay  plain- 
tiflf  more  than  $1.50  per  day,  and 
made  this  reduction  for  the  periods 
from  May  24,  1880,  to  September 
30,  1880;  from  May  2,  1881,  to 
June  30,  1881.  He  received  the 
reduced  pay  during  these  periods, 
but  there  was  no  proof  that  he 
ever  agreed  to  the  reduction. 
From  June  30,  1881,  to  September 
30,  1881,  he  declined  to  receive  the 
reduced  pay.  He  now  seeks  to 
recover  sufficient  to  make  up  his 
full  pay  of  $3  per  day. 
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Henry  T.  Sanford^  for  applt. 
L  Leslie   W,  Hussell,  Atty.-Gen., 
for  respt. 

Held^  That  plaintiffs  pay  being 
ftxed  by  law  could  not  be  reduced 
and  a  less  sura  paid  for  his  ser- 
vices than  the  law  provides.  76 
N.  Y.,  42;  Taney's  C.  C.  Dec, 
80.  The  fact  that  for  a  portion  of 
the  time  plaintiff  took  the  reduced 
pay  does  not  estop  hira  from 
claiming  his  full  pay.  13  Rep., 
701. 

The  provision  in  the  Act  of 
1875  was  prospective  and  not  con- 
fined to  the  firemen  in  the  service 
in  1875. 

Judgment  of  General  Term,  af- 
firming decision  of  Board  of  Audit 
dismissing  plaintiffs  claim,  rever- 
sed, and  judgment  rendered  for 
plaintiff  for  the  amount  claimed. 

Opinion  by  Rapallo^  J,  All 
concur, except  Earl^  •/.,  not  voting. 


CONTRACT.     CONSIDERA- 
TION. 

N.  Y.  Court  of  Appeals. 

Wile,  applt. ,  V.  Wilson,  respt. 

Decided  Oct.  2,  1883. 

Plaintiff,  who  held  a  contract  for  re-indexing 
the  county  records,  released  his  interest 
therein  at  the  request  of  defendant,  who 
agreed,  in  the  event  of  the  contract  being 
let  to  him,  to  pay  plaintiff  ten  per  cent,  of 
the  compensation  received,  neld.  That 
plaintiff's  release  was  a  good  consideration 
for  the  agreement,  although  plaintiff's  con- 
tract was  afterwards  held  invalid. 

This  action  was  brought  to  re- 
cover $1,108.89  claimed  by  plain- 
tiff to  be  due  him  from  defendant 
under  a  contract  in   writing,   by 


which  defendant,  who  was  the 
clerk  of  the  county  of  Monroe, 
agreed  that,  in  the  event  of  a  con- 
tract for  re-indexing  the  county 
records  being  let  to  him  by  the 
Board  of  Supervisors,  he  would 
pay  ten  per  cent,  of  the  compensa- 
tion received  to  plaintiff  ''as  a 
further  consideration  for  his  re- 
leasing whatever  interest,  claim  or 
demand  he  may  have,  based  on  a 
contract  now  held  by  him  for  the 
same  work  and  to  that  effect  after 
payment  to  him  by  the  Board  for 
all  work  already  done  on  the  same." 
At  the  time  the  release  was  exe- 
cuted the  validity  of  plaintiff's 
contract  with  the  county  had  not 
been  questioned,  although  it  was 
subsequently  held  that  such  a 
contract  was  invalid. 

J.  A.  Stull,  for  applt. 

Wm.  F.  Cogswell,  for  respt. 

Ifeld^  That  plaintiff's  release  of 
his  contract  was  a  good  considera- 
tion for  the  agreement  with  de- 
fendant. The  execution  of  the 
release  was  an  aflBrmative  act 
on  the  part  of  plaintiff,  done  at 
defendant's  request  and  for  his 
benefit,  and,  because  he  can  now 
say  in  the  light  of  subsequent 
adjudications  that  plaintiff's  con- 
tract was  invalid,  it  does  not  pre- 
vent plaintiff's  act  from  operating 
as  a  consideration  for  the  contract 
in  suit,  and  from  his  recovering 
thereon. 

Judgment  of  General  Term,  re- 
versing judgment  on  verdict  for 
plaintiff,  reversed  and  judgment 
for  plaintiff  aflBrmed. 

Opinion  by  Andrews^  /.  All 
concur. 
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APPEAL. 

N.  Y.  Court  of  Appeals. 

Hatch,  respt^  v.    The  Western 
Union  Tel.  Co.,  appit 
Williams,  respt,^  v.  Same,  applt. 

Decided  Oct.  2,  1883. 

An  appeal  will  not  lie  to  the  Court  of  Ap- 
peals from  an  order  granting  an  injunction 
pendeiUe  lite,  unless  it  plainly  appears  on 
the  face  of  the  complaint  that  the  case  is 
one  in  which,  by  settled  adjudications, 
plaintiff  is  not  entitled  to  final  relief. 

Appeals  were  taken  in  each  of 
the  above  entitled  actions  from  an 
order  of  the  General  Term,  affirm- 
ing an  order  of  Special  Term 
enjoining  the  payment  of  certain 
dividends.  These  injunctions  were 
granted  on  a  motion  made  after  a 
decision  of  the  General  Term,  re- 
versing a  judgment  for  plaintiffs 
in  said  actions  and  ordering  a  new 
trial,  and  prior  to  an  appeal  there- 
from which  was  subsequently 
taken  to  this  court. 

Dillon  &  Swayne,  for  applt. 

Martin  &  Smith,  for  respts. 

Held,  That  the  orders  were  not 
appealable. 

The  granting  or  refusing  of  an 
injunction  pendente  lite  is  in  the 
discretion  of  the  court  of  original 
jurisdiction  subject  to  review  by 
the  General  Term,  which  is  the 
final  appellate  jurisdiction.  1 
Com.,  557;  47  N.  Y.,  469  ;  65  id., 
557.  There  is  an  exception  where 
it  plainly  appears  upon  the  face  of 
the  complaint  that  the  case  is  one 
in  which,  by  settled  adjudications, 
the  plaintiff  upon  the  facts  stated 
is  not  entitled  to  final  relief.  The 
granting  of  an  ui]\xnQtion  pendente 
lite  in  such  a  case  is  an  error  of 


law,  which  may  be  reviewed  in  this 
court.     90  N.  Y.,  58. 

Appeals  dismissed. 

Opinion  by  Andrews,  J.  All 
concur. 


MORTGAGE.      NATIONAL 
BANKS. 

N.  Y.  Court  of  Appeals. 

Simons  et  ^1.,  applts,,  v.  The 
First  Nat'l  B'k  of  Union  Springs 
et  al.,  respts. 

Decided  Oct.  2, 1883. 

A  mortgage  was  conditioned  "as  collateral 
security  for  the  payment  of  any  indebted- 

.  ness  of  the  said  first  parties  to  the  said 
party  of  the  second  part,  by  note  or  other- 
wise, and  whenever  the  said  first  parties 
shall  have  paid  all  such  indebtedness  this 
mortgage  shall  become  null  and  void/*  &c. 
HM,  That  the  language  of  the  condition 
might  refer  as  well  to  contemplated  as  to 
existing  debts ;  that  the  real  intention  of 
the  parties  might  be  shown  aliunde  and  that 
a  junior  mortgagee  could  by  actual  notice 
prevent  subsequent  advances  on  said  mort- 
gage to  his  prejudice. 

A  national  bank  may  lawfully  take  a  mort- 
gage to  secure  future  indebtedness. 

This  action  was  brought  to  fore- 
close a  mortgage  and  to  set  aside  a 
sale  of  the  mortgaged  premises 
on  the  foreclosure  of  a  prior  mort- 
gage as  fraudulent.  The  mortgage 
under  a  foreclosure  of  which  the 
sale  was  made  was  prior  in  date  to 
plaintiflf's  mortgage  and  was  first 
recorded.  The  ground  on  which 
plaintiflfs  seek  to  set  the  sale  aside 
is,  that  there  was  no  existing  in- 
debtedness from  the  mortgagors  to 
the  mortgagee  at  the  time  the  prior 
mortgage  was  executed  and  that 
only  indebtedness  then  existing 
is  within  the  terms  of  said  mort- 
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gage.  The  court  found  at  plain- 
tiffs request  that  said  mortgage 
was  executed  solely  to  secure  any 
future  indebtedness  which  might 
accrue  and  be  contracted  by  the 
mortgagors  to  the  mortgagee.  No 
fraud  was  found  or  proved  and  it 
was  not  disputed  that  there  was  a 
debt  nearly  or  quite  equal  to  the 
whole  nominal  consideration  of  the 
mortgage  at  the  time  of  the  fore- 
closure. It  recites  a  consideration 
of  $6,000  and  the  condition  is  in 
these  words:  "This  grant  is  in- 
tended as  collateral  security  for 
the  payment  of  any  indebtedness 
of  the  said  first  parties  to  the  said 
parties  of  the  second  part  by  note 
or  otherwise ;  and  whenever  the 
said  first  parties  shall  have  paid  all 
such  indebtedness  this  mortgage 
shall  become  null  and  void,  which 
said  sums,  principal  and  interest, 
the  said  parties  of  the  first  part 
hereby  covenant  and  agree  to  pay 
to  the  party  of  the  second  part,  in 
the  manner  and  at  the  time  or 
times  aforesaid,  and  this  convey- 
ance shall  be  void  if  such  payment 
be  made  as  herein  specified.'' 

H,  V.  Howland^  for  applts. 

W.  E,  Hughitt^  for  respts. 

Held^  That  the  language  of  the 
condition  of  the  mortgage  under 
which  the  sale  was  made  may  re- 
fer as  well  to  contemplated  as  to 
existing  debts,  and  the  real  inten- 
tion of  the  parties  may  be  shown 
aliunde  without  infringing  the 
rule  which  excludes  parol  evidence 
to  extend  or  change  the  meaning 
of  written  instruments.  6  N.  Y., 
147.  Plaintiff  could  by  actual 
notice  have  prevented  subsequent 
advances  by  the  mortgagee  in  the 


prior  mortgage  on  the  credit  there- 
of to  his  prejudice. 

A  national  bank  may  lawfully 
take  a  mortgage  to  secure  future 
indebtedness.     13  Otto,  99. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed. 

Opinion  by  Andrews^  J.  All 
concur. 


TAXES. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  The  N.  Y. 
Medical  College  and  Hospital  for 
Women,  respt.^  v.  Campbell, 
Comptroller,  applt. 

Decided  Oct.  2,  1883. 

The  property  occupied  by  the  relator  is  not 
exempt  from  taxation. 

The  Commissioners  of  Taxes  of  the  City  of 
New  York  have  no  power  to  exempt  prop- 
erty from  taxation ;  they  have  only  the 
powers  which  supervisors  formerly  pos- 
sessed. 

Chap.  382,  Laws  of  1870,  is  a  part  of  a  com- 
mon system,  under  which  no  tax  can  be 
lawfully  remitted  except  for  cause,  or  prop- 
erty declared  exempt  at  the  arbitrary  dis- 
cretion of  the  officers  entrusted  with  the 
management  of  municipal  affairs,  but  the 
ground  for  exemption  must  be  furnished  by 
statute. 

Reversing  S.  C,  17  W.  Dig.,  163. 

Relator  procured  a  mandamos 
re\i airing  defendant,  as  Compt- 
troller  of  the  City  of  New  York, 
to  cancel  of  record  the  taxes  levied 
and  assessed  for  1881  upon  certain 
premises  occupied  and  used  by  the 
relator  for  the  purposes  of  a  medi- 
cal college  and  hospital  and  free 
dispensary  for  women.  The  i-elator 
was  duly  chartered  by  the  laws  of 
this  State.     Its  objects  are  to  give 
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instruction  to  women  in  medical 
science  and  to  provide  a  free  hos- 
pital and  dispensary  connected 
therewith.  Within  six  months 
after  the  confirmation  of  the  taxes 
for  1881  the  relator  petitioned  the 
Department  of  Taxes  and  Assess- 
ments to  remit  said  taxes.  This 
petition  was  granted  and  a  certifi- 
cate to  that  effect  forwarded  to  the 
Comptroller,  who  refused  to  recog- 
nize it. 

Oeorge  P.  Andrews^  for  applt. 

Henry  Parsons^  for  respt. 

Held,  That  as  the  property  oc- 
cupied by  the  relator  was  neither  a 
building  for  public  worship,  nor 
the  property  of  a  religious  society, 
nor  used  exclusively  as  a  seminary 
of  learning,  nor  the  property  of 
the  New  York  Public  School  So- 
ciety,  it  remained  liable  to  bear 
a  just  proportion  of   the  public 
burden,  Laws  of  1852,  Chap.  282 ; 
1  R.  S.,  31,  Chap.  13,  title  1,  §  4, 
sub.  3,  until  relieved  therefrom  in 
some  legal  manner.     Chapter  382 
of  the  Laws  of  1870,  which  is  en- 
titled, **An  Act  to   make  further 
provision  for   the  government  of 
the  county   of  New   York,"    and 
directs  (§  6)  the  Board  of   Super- 
visors to  cause  to  be  raised  by  tax 
upon  the  *' estates  by  law  subject 
to  taxation,"  moneys  for  certain 
purposes,  and  that  (§8)  ''all  acts 
and  parts  of  acts  conferring  upon 
the  Board  of  Supervisors  of  the 
County  of  New   York   the  power 
to  remit  or  reduce  a  tax  imposed 
upon  real  or   personal  estate  are 
repealed,"  and  that  ''  the  Commis- 
sioners of  Taxes  and   Assessments 
for  the  City  and  County  of  New 
York  are    hereby  invested    with 
Vol.  17— No.  18b. 


power  to  remit  or  reduce  a  tax 
imposed  upon  real  or  personal 
estates  in  the  City  and  County  of 
New  York,"  etc.,  embraces  to 
some  extent  the  subject  of  taxation, 
and  should  be  read  as  part  of  a 
common  system ;  that,  under  the 
statutes  composing  that  system,  no 
tax  can  lawfully  be  remitted  except 
for  cause,  or  property  declared  ex- 
empt from  taxation  at  the  arbi- 
trary discretion  of  any  of  the 
oflBcers  entrusted  at  different  times 
with  the  administration  of  muni- 
cipal affairs ;  the  statute  must  in 
all  cases  furnish  the  ground  for  ex- 
emption. The  Act  of  1870  does 
not  disclose  an  intent  on  the  part 
of  the  Legislature  to  delegate  to 
the  Commissioners  of  Taxes  the 
power  of  exempting  property  from 
taxation  and  considered  in  con- 
nection with  other  statutes  its 
only  object  seems  to  have  been  to 
substitute  the  Commissioners  for 
the  Supervisors  with  the  same 
powers. 

Order  of  General  Term,  affirming 
order  granting  motion  for  manda- 
mus, reversed  and  motion  denied. 

Opinion  by  Davforth^  J.  All 
concur. 


PAYMENT. 

N.  Y.  Court  of  Appeals. 

Griswold,  applt,  ^  v.   The  Onon- 
daga Co.  Sav'gsB'k,  impl'd,  respt. 

Decided  Oct.  2,  1883. 

As  between  a  mortgage  and  an  open  account 
a  general  payment  will  be  applied  upon  the 
mortgage. 

Plaintiff  held  two  mortgages  and  an  open  ac- 
count against  one  S.  Portions  of  the  mort- 
gaged property  were  released  and  sold  and 
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the  proceeds  applied  on  the  mortgages.  A 
mortgage  taken  on  one  of  the  sales,  suffi- 
cient in  amount  to  cancel  either  the  mort- 
gages or  the  account,  was  assigned  to 
plaintiff  without  direction  as  to  its  applica- 
tion, and  no  application  was  made.  Held, 
That  the  only  just  and  Equitable  application 
of  the  proceeds  of  such  mortgage  was  upon 
the  mortgages  and  not  on  the  account. 

Action  to  foreclose  a  mortgage. 

On  May  28,  1855,  plaintiff  held 
against  one  S.  two  mortgages,  on 
which  there  was  a  balance  due. 
He  also  had  a  claim  for  loans  and 
advances  made  by  him  to  S.,  which 
was  entirely  unsecured  and  was 
about  equal  to  tha  amount  due  on 
the  mortgages  and  of  more  recent 
date.  On  that  day  a  mortgage 
given  by  one  B.  was  assigned  to 
plaintiff,  on  which  there  was 
enough  due  to  cancel  either  of  his 
demands  against  S.  There  was  no 
direct  evidence  that  S.  directed 
that  the  B.  mortgage  should  be 
applied  in  payment  of  either  of 
plaintiff's  demands.  The  receipts 
given  by  plaintiff  for  its  proceeds 
speak  only  of  their  application 
upon  the  B.  mortgage.  It  did  not 
appear  that  plaintiff  exercised  his 
option  and  made  an  application  in 
his  own  interest.  No  indorsement 
was  made  on  plaintiff's  two  mort- 
gages down  to  the  time  of  trial. 
No  credit  upon  the  unsecured  ac- 
count separately  and  specifically 
was  produced  or  shown,  and  the 
statements  rendered  by  plaintiff 
consolidated  the  two  debts  into 
one  and  made  no  application  upon 
one  to  the  exclusion  of  the  other. 
The  B.  mortgage  was  received  on  , 
a  sale  of  a  portion  of  the  mort- 
gaged premises,  plaintiff  having 
released.      All  the  pieces  of  land 


covered  by  plaintiff's  mortgages 
have  been  released  except  one.  In 
each  instance  there  was  a  sale  and 
the  proceeds  appropriated  to  the 
mortgagee.  From  1859  to  1876  no 
claim  was  made  by  plaintiff  on 
account  of  either  the  mortgages  or 
accounts. 

John  O.  Hunt,  for  applt. 

Louis  Marshall,  for  respt. 

Held,  That  the  only  just  and 
equitable  application  of  the  pro- 
ceeds of  the  B.  mortgage  was  upon 
plaintiff's  mortgages  and  not  upon 
the  open  account. 

As  between  a  mortgage  and  an 
open  account  the  coart  will  apply 
a  general  payment  upon  the  mort- 
gage.    9  Cow.,  755  ;  10 Barb.,  183. 

Judgment  of  General  Term, 
affirming  judgment  dismissing 
complaint,  affirmed. 

Opinion  by  Finch,  J.  All  con- 
cur, except  Andrews,  J.,  absent. 


LIFE  INSURANCE. 
N.  Y.  Court  of  Appeals. 

Cristy,,  respt,  v.  The  Homeo- 
pathic Mttt.  Life  ins.  Co.,  appU. 

Decided  Oct.  2,  1883. 

A  policy  for  $3,000  provided  that  after  pay- 
meDt  of  two  premiums  the  assured  at  his 
option  might  receive  a  paid-up  policy  for 
the  full  amount  of  premiums  paid.  UM, 
That  upon  exercise  of  the  option  the  as- 
sured was  entitled  to  a  paid-up  policy  for 
the  amount  of  the  premiums  paid,  although 
they  exceeded  the  amount  of  the  original 
policy. 

Tliis  action  was  brought  to  com- 
pel defendant  to  issue  to  plaintiff 
a  paid-up   policy.      It   appeared 
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that  on  June  9,  1B69,  defendant 
issued  a  policy  of  insurance  on  the 
life  of  plaintiff  s  husband  for  $3,000 
which  contained  this  clause  : 

"  This  policy  of  insurance,  after 
two  annual  premiums  have  been 
X>aid  thereon,  shall  not  be  forfeited 
or  become  void  by  reason  of  the 
non-payment  of  premium,  but  the 
party  insured  *  *  *  at  his 
option  may  receive  a  paid-up  pol- 
icy for  the  full  amount  of  'pre- 
mium paid  ;  provided,  that  unless 
this  policy  shall  be  surrendered, 
and  such  paid-up  policy  shall  be 
applied  for  within  ninety  days 
after  such  non-payment  of  pre- 
mium as  aforesaid,  then  this  pol- 
icy shall  be  void  and  of  no  eflfect." 

Plaintiff  had  paid  ten  annual 
premiums,  which  amounted  to 
$3,891.60.  In  accordance  with  the 
provisions  of  the  policy  she  noti- 
fied defendant  of  her  option  to 
receive  a  paid-up  policy  and  of  her 
willingness  to  surrender  the  policy 
upon  receipt  of  a  paid-up  policy 
for  the  amount  of  the  premiums 
paid  by  her.  Defendant  refused 
to  comply  with  this  request. 

Wm.  Henry  Arnoux^  for  applt. 

Henry  Heath,  for  respt. 

Held^  That  plaintiff  was  entitled 
under  the  terms  of  the  policy  to 
receive  a  paid-up  policy  for  the 
amount  of  the  premiums  paid. 

Judgment  of  General  Term, 
affirming  judgment  for  plaintiff, 
affirmed. 

Opinion  by  Finch^  J.  All  con- 
cur, Rapallo  and  Danforth^  J  J., 
in  result,  except  Andrews^  /.,  ab- 
sent, and  Earl^  /.,  not  voting. 


TRADE-MARK. 

N.  Y.  CouBT  OF  Appeals. 

The  Royal  Baking  Powder  Co., 
respt ^  V.  Sherrill  et  al.,  applts. 

Decided  Oct.  2,  1883. 

Words  or  marks  which  have  no  relation  to 
the  origin  or  ownership  of  goods,  but  are 
only  used  to  indicate  quality  or  grade,  are 
incapable  of  appropriation  as  a  trade- 
mark. 

This  action  was  brought  by 
plaintiff  to  restrain  defendants 
from  using  the  word  *' Royal" 
alone,  or  in  conjunction  with  the 
word  *' Standard,"  on  bottles  of 
flavoring  extracts.  It  appeared 
that  the  word  "Royal "  was  used 
by  plaintiff,  on  its  goods,  as  a  dis- 
tinguishing mark,  and  that  a  rep- 
utation was  established  for  it  as 
the  finest  quality  the  market  afford- 
ed—one of  the  favorite  qualities, 
and  that  it  was  used  to  designate 
the  quality  or  grade  of  the  goods. 
It  also  appeared  that  defendants 
did  not  know  of  the  use  of  the 
word  by  plaintiff  until  this  action 
was  brought.  They  used  it  not  as 
an  imitation  of  any  trade-mark  of 
plaintiff,  but  in  connection  with 
the  word  "Standard,"  to  denote 
a  superior  quality,  as  they  had  pre- 
viously used  the  words  "  Royal 
Standard  "  on  mustard. 

Charles  M.  Marshy  for  applts. 

John  M.  Bowers^  for  respt. 

Held^  That  there  was  no  viola- 
tion of  any  exclusive  right  of 
plaintiff. 

Letters  or  figures  which,  by  the 
custom  of  traders  or  the  declara- 
tion of  the  manufacturers,  are 
only  used  to  denote  quality  are 
incapable  of  exclusive  appropria- 
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tion,  but  are  open  to  use  by  any 
one,  like  the  adjectives  of  the  lan- 
guage. 101  U.  S.,  61  ;  2  Sand., 
699,  616,  618.  The  right  to  use  a 
word  or  name  as  a  trade  mark  is 
the  riglit  which  a  person  has  to  use 
a  certain  mark  or  name  for  articles 
he  has  manufactured,  so  that  he 
may  prevent  another  from  using 
it,  because  the  mark  or  name  de- 
notes that  articles  so  marked  or 
named  are  manufactured  by  a  cer- 
tain person,  and  no  one  can  have 
the  right  to  put  the  same  name  or 
mark  upon  his  goods  and  thus  rep- 
resent them  to  have  been  manufac- 
tured by  the  person  whose  mark  it 
is.  3  K,  &  J.,  428.  There  can  be 
no  exclusive  right  to  the  use  of 
words  or  marks  which  have  no  re- 
lation to  the  origin  or  ownership 
of  the  goods,  and  are  only  meant 
to  indicate  their  quality  or  grade. 
7  Bosw.,  233. 

Burnham  v.  Bustard,  1  Hern.  & 
Mil.,  447,  distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  for  plaintiff,  re- 
versed, and  new  trial  granted. 

Opinion  by  Rapallo,  J,  All 
concur,  except  Andrews^  /.,  ab- 
sent. 


John   H.    Browning,   applt^  v. 
Oliver  W.  Marvin,  respt. 

Decided  June  1,  1883. 

A  note  given  back  for  an  authorized  overdraft 
of  salary,  but  directed  by  the  employer  to 
be  charged  up  to  profit  and  loss,  cannot,  in 
the  hands  of    third  parties,   be  collected 


PROMISSORY   NOTES. 

N.  Y.  Supreme  Court.  General  , 
Term.  First  Dept. 


against  the  maker  where  the  settlement 
takes  place  before  the  assignment  of  the 
note. 

Appeal  from  judgment  entered 
on  the  verdict  of  a  jury. 

This  action  was  bi  ought  to  re- 
cover the  face  of  a  promissory 
note  given  by  defendant  to  his 
employers,  at  their  request,  for  an 
alleged  overdraft  of  salary,  for  the 
purpose  of  exhibiting  it  as  a  por- 
tion of  the  assets  of  the  firm,  who 
were  about  to  make  an  assignment, 
and  afterwards  instructed  to 
charge  the  same  to  profit  and  loss. 
The  overdraft  was  authorized  by 
the  firm.  The  settlement  took 
place  prior  to  the  assignment  of 
the  note  to  plaintiff. 

Thomas  Allison^  for  applt. 

Henry  C.   Wilcox^  for  respt. 

Held,  Tbat  the  alleged  overdraft 
was  one  agreed  upon  between  the 
firm  and  the  defendant  by  arrange- 
ment between  themselves  and  in 
relation  to  services  rendered  by 
defendant  and  was  adjusted  prior 
to  the  assignment  to  the  plaintiff. 
For  these  reasons  it  is  thought 
that  this  judgment  ought  not  to 
be  disturbed,  but.  on  the  contrary 
that  it  should  be  aflBrm^d,  with 
costs. 

Opinion  by  Brady ^  J.  ;  Davis^ 
P.  /.,  and  Daniels^  /.,  concur. 


I    FOREIGN   CORPORATIONS. 
JURISDICTION. 

N.  Y.  Superior  Court.    General 
Term. 

John  E.  Brooks  et  al.,  applts., 
V.  The  Mexican  Construction  Co., 
respt 
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Decided  May  9,  1883. 

The  court  has  no  jurisdiction  over  a  foreign 
corporation  in  an  action  brought  against  it 
by  a  non-resident,  except  as  provided  for  in 
§  1780  of  the  Code  of  Civil  Procedure,  and 
the  objection  to  the  jurisdiction  may  be 
taken  at  any  time,  although  defendant  has 
appeared  generally  and  put  in  an  answer 
in  which  such  objection  is  not  taken. 

Where  certain  of  several  joint  plaintiffs,  e.  g., 
joint  owners  of  a  vessel,  for  an  injury  to 
which  beyond  the  jurisdiction  of  this  State 
the  action  is  brought,  are  non-residents  and 
the  remainder  are  residents,  the  objection 
to  the  jurisdiction  still  holds  good. 

Appeal  by  plaintiffs  from  order 
vacating  attachment/ 

Plaintiffs  were  owners  of  the 
brig  "James  Miller",  and  defend- 
ant a  foreign  corporation.  The 
action  was  to  recover  damages  for 
injuries  to  the  brig  by  collision 
with  a  steam  lighter,  belonging  to 
defendant,  at  a  port  on  the  Texan 
coast.  The  summons  and  com- 
plaint were  personally  served  upon 
defendant's  secretary  in  this  city 
on  Jaly  8,  1882.  On  July  14  an 
attachment  herein  was  granted 
and  levied  upon  property  of  de- 
fendant in  this  city.  This  attach 
raent  defendant  moved  to  set 
aside  upon  the  ground  that  the 
court  had  not  jurisdiction  of  the 
action.  The  motion  was  founded 
upon  the  summons  and  complaint, 
the  affidavit  upon  which  the  at- 
tachment was  obtained,  and  an 
affidavit  used  by  plaintiffs  on  July 
11th  upon  an  application  to  ex- 
amine a  witness  before  trial.  By 
this  latter  affidavit  it  appeared 
that  the  plaintiffs,  except  two  of 
them,  were  non-residents  of  this 
city.  These  two  were  residents. 
The  motion  was  made  before  issue 
joined,  but,  on   the  argument   of 


the  motion,  plaintiffs'  attorney 
read  defendant's  answer  and  his 
own  affidavit,  and  sought  to  sus- 
tain the  attachment  by  the  proposi- 
tion that,  as  defendant  had  ap- 
peared and  answered,  and  omitted 
in  its  answer  to  set  up,  as  a  de- 
fence, the  fact  that  some  of  the 
plaintiffs  were  non-residents,  de- 
fendant must  be  held  to  have 
waived  the  defect.  The  motion 
was  granted. 

H.  D,  Hotchkiss^  for  applts. 

T.  F.  H.  Meyer,  for  respt. 

Held^  That  since  all  the  plaintiffs 
are  not  residents  they  cannot 
maintain  this  action.  The  defend- 
ant, by  appearing  and  answering, 
has  not  waived  the  objection  to 
the  jurisdiction.  8  Abb.,  284.  The 
court  has  no  jurisdiction  over  a 
foreign  corporation  in  an  action 
brought  by  a  non-resident,  except 
as  provided  for  in  §  1780,  Code  Civ. 
Pro. 

Order  affirmed,  with  $10  costs. 

Opinion  per  curiam. 


PARTNERSHIP.      PROPOSI- 
TION.    ACCEPTANCE. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Charles  Winslow,r^^j9^.,v.  Frank 
Moore  et  al.,  applts. 

Decided  June,  1883. 

Where  pome  of  the  members  of  a  firm  made 
a  written  proposal  to  another  partner  as 
follows:  "We  hereby  offer  to  sell  and 
transfer  to  Charles  Winslow  all  of  our 
right,  title  and  interest  in  and  to  the  part- 
nership property  and  assets  of  the  firm  of 
Winslow,  Moore  &  Co.,  of  which  we  are 
members,  for  the  sum  of  seventy-eight  hun- 
dred dollars,  to  be  paid  when  the  convey - 
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ance  of  our  said  interest  is  made,  he  to 
fully  protect  us  and  save  us  harmless  of 
and  from  all  the  outstanding  llahilities  and 
indebtedness  now  existing  against  said  firm. 
In  case  he  does  not  accept  this  offer,  we 
hereby  offer  to  him,  for  his  interest  in  said 
firm,  the  sum  of  twenty-five  hundred  dol- 
lars, in  cash,  on  his  conveying  the  same  to 
us,  and  to  fully  protect  and  save  him 
harmless  from  all  the  liabilities  and  in- 
debtedness now  existing  against  said  firm. 
This  offer  to  be  accepted  on  or  before  the 
first  of  January,  1881,"  and  the  latter  on 
30th  December,  1880,  signed  and  delivered 
to  each  of  the  makers  of  the  proposition  a 
writing,  addressed  to  them,  as  follows: 
"Gentlemen— I  hereby  accept  your  offer 
to  sell  your  interest,  assets  and  property  of 
Winslow,  Moore  &  Co.  for  $7,800.  I  will 
be  prepared  to  accept  the  transfer  and  pay 
the  money,  etc.,  at  W.  &  J.  D.  Kernan's 
office,  on  Friday,  December  81,  1880,  at  2 
p.  ^.[l/Held,  A  good  acceptance  to  bind 
the  partners  making  the  offer. 

Appeal  from  judgment  on  ref- 
eree's report. 

Plaintiff  and  defendants  were 
co-partners,  as  brewers,  under  the 
name  of  Winslow,  Moore  &  Co. 
On  or  about  December  21,  1880, 
defendants  made  the  proposition, 
and  plaintiff  accepted,  as  above. 
Appellants  contend  that  the  paper 
delivered  by  plaintiff  was  merely 
an  acceptance  of  the  offer  to  sell, 
and  not  of  the  proposition  that  he 
should  save  defendants  harmless 
from  the  firm  debts ;  and  that 
plaintiff,  by  designating  the  law 
office,  fixed  a  different  place  of 
performance  from  that  which  the 
law  would  have  fixed,  if  the  ac- 
ceptance had  been  unconditional, 
to  wit,  the  place  of  business  of  the 
parties.  The  referee  found  that 
plaintiff  was  ready  to  perform  in 
all  respects,  including  the  giving 
of  a  bond  to  secure  defendants 
against  the  firm   debts,   and  that 


before  commencement  of  suit  de- 
fendants were  called  on  by  plaintiff 
to  perform,  and  they  refused,  on 
the  sole  ground  that  the  paper 
delivered  to  them  was  not  an  ac- 
ceptance of  their  offer  of  sale. 

B.  H.  Hislep,  for  applts. 

W.  Kernan,  for  respt. 

Held,  That  the  acceptance  was 
an  unconditional  and  unqualified 
acceptance  of  all  material  terras 
of  the  offer.  The  words  in  the 
first  sentence,  following  the  word 
'sell,"  are  not  of  exclusion,  but 
merely  of  reference  or  description. 
The  *'&c."  can  mean  nothing  else 
than  that  plaintiff  would  be  pre- 
pared to  "protect  against  the 
debts."  The  naming  of  a  time 
and  place  of  performance  was  not 
a  condition  imposed  by  the  ac- 
ceptance, but  a  mere  suggestion 
for  the  convenience  of  all  parties. 
4  Paige,  17,  21.  The  contract  did 
not  require  delivery  of  property 
by  the  vendors  to  the  vendee,  but 
only  a  written  transfer  of  interest. 
Defendants  waived  objection  on 
the  ground  that  the  acceptance 
suggested  a  time  and  place  of  per- 
formance. 

Judgment  that  defendants  per- 
form on  their  part,  and  that  plain- 
tiff perform  on  his  part  by  paying 
the  price  fixed  in  the  offer  and 
securing  defendants  against  the 
firm  debts,  affirmed,  with  costs. 

Opinion  by  Smithy  P.  J,;  Har- 
din and  Haighty  J  J,,  concur. 
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CONTRACT.    PUBLIC  POL- 
ICY. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Mary  J.  McKenna,  admrx., 
applt.^  V.  Thomas  Bolger,  respt. 

Decided  Aug.  7,  1883. 

An  agreement  between  two  tenants  in  com- 
mon of  certain  real  property  whereby,  in 
consideration  of  a  certain  sum,  one  tenant 
was  to  procure  the  foreclosure  of  a  mort- 
gage on  the  common  property,  and,  at  the 
foreclosure  sale,  was  to  refrain  from  bid- 
ding upon  the  property,  and  was  to  allow 
the  other  tenant  to  purchase  his  interest 
without  competition  from  him  is  not,  as 
between  the  two  tenants  in  common,  void 
as  against  public  policy  for  the  reason  that 
the  consideration  was  a  forbearance  to  bid 
at  a  public  sale  under  a  judicial  decree. 

Appeal  from  a  judgment  entered 
on  demurrer  to  amended  com- 
plaint. 

The  complaint  set  up  that  plain- 
tiffs intestate  and  defendant  were 
owners  in  common  of  certain  par- 
cels of  real  estate  which  were  en- 
cumbered by  a  mortgage  given  by 
them ;  that  an  agreement  was 
made  between  them  whereby 
plaintiflTs  intestate  was  to  procure 
the  owner  of  this  mortgage  to 
foreclose  it ;  that,  in  consideration 
of  a  certain  sum,  plaintiffs  intes- 
tates would  not  bid  for  the  prop- 
erty at  the  foreclosure  sale,  but 
would  allow  his  interest  therein  to 
be  bought  by  defendant  without 
competition  from  him,  and  that 
the  agreement  had  been  fully  car- 
ried out  with  the  exception  of  the 
payment  of  the  consideration  to 
plaintiffs  intestate.  Defendant 
demurred  to  this  complaint  on  the 
ground  that  it  did  not  state  facts 


sufficient  to  constitute  a  cause  of 
action,  and  the  Special  Term  up- 
held the  demurrer  on  the  ground 
that  the  agreement  was  against 
public  policy,  the  consideration 
being  a  forbearance  to  bid  at  a 
public  sale  under  a  judicial  decree. 

C.  P,  McKenna,  for  applt. 

John  McCrone^  for  respt. 

Held,  Error.  That,  as  between 
the  tenants  in  common,  the  com- 
plaint stated  a  perfectly  valid 
agreement  whereby  the  interest  of 
plaintiffs  intestate  in  the  lands 
was  to  be  sold  and  transferred  to 
defendant  through  and  by  means 
of  the  foreclosure,  &c.,  which  was 
merely  the  form  of  transfer  adopt- 
ed and  agreed  upon  between  the 
parties,  and  the  sum  to  be  paid  to 
plaintiffs  intestate  was  not  the 
consideration  for  an  illegal  prom- 
ise, but  was,  in  legal  effect,  the 
price  at  which  his  interest  was  to 
be  sold  to  defendant. 

Judgment  reversed  and  judg- 
ment ordered  for  plaintiff,  with 
leave  to  withdraw  demurrer  and 
answer  on  usual  terms. 
^  Opinion  by  Davis,  P.  J.;  Brady 
and  Daniels,  J  J.,  concur. 


GUARDIANS.      INFANTS. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

In  re  petition  of  Adelaide  Clem- 
ent to  compel  an  accounting,  &c. 

Decided  August  7,  1883. 

When  the  guardian  of  an  infant  has,  in  good 
faith  but  without  application  to  the  court, 
made  payments  for  the  maintenance  of  the 
infant  out  of  the  principal  of  the  fund  held 
in  trust  by  him,  the  court  will  make  him 
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retrospective  allowances  for  such  payments,  I 
if  they  are  such  as  the  court  would  have  or-  ; 
dered  if  application  had  been  made  to  it. 
When  the  guardian  of  a  married  female  infant 
gives  her  mother  his  due  bill  for  the  balance 
of  the  infant's  money  in  his  hands  in  settle-  | 
ment  of  his  accounts  as  guardian,  and  his 
due  bill  comes  into  the  hands  of  the  infant,  ! 
and  is  fully  paid  to  her  with  knowledge  on 
her  part  of  the  purpose  for  which  it  was  | 
given,  and  no  objection  is  made  by  her  to  ; 
such  settlement  until  six  years  after  reach-  I 
ing  her  majority,  she  must  be  regarded  as  | 
having  ratified  such  settlement. 

Appeal   from   order  of    Special 
Terra,  setting  aside  the  report  of  ' 
the  referee    charging    respondent 
with  the  sum  of  $845.26  and  inter-  I 
est  from  May  9,  1870.  j 

The  father  of  the  petitioner  died  | 
in  1854  leaving  a  widow  and  the  ' 
petitioner,  her  only  child,  then 
about  one  year  old.  Petitioner's  | 
father  left  but  little  property,  i 
among  which  was  a  vacant  lot  in  i 
the  city  of  New  York,  which  it 
became  necessary  to  sell  for  the 
benefit  of  the  petitioner  in  1866. 
Respondent  became  the  petition- 
er's guardian  in  the  necessary  pro- 
ceedings and  received  the  proceeds 
of  the  sale.  During  the  petition- 
er's minority  respondent  paid  over 
from  time  to  lime  to  her  mother, 
with  whom  she  lived,  the  interest 
on  that  sum,  and  portions  of  the 
principal,  to  be  applied  to  her  sup- 
port and  maintenance.  The  peti- 
tioner was  married  before  reaching 
her  majority,  and  a  further  por- 
tion of  the  principal  of  the  money 
held  by  respondent  was  paid  over 
to  defendant's  mother  to  be  ex- 
pended in  procuring  a  suitable 
wedding  outfit.  Shortly  after  pe- 
titioner's marriage  respondent  paid 
over  to  her  mother  the  remainder 


of  the  moneys  in  his  hands,  by 
giving  her  his  due  bill  therefor,  and 
it  appeared  from  receipts  of  the 
petitioner  endorsed  upon  this  due 
bill  that  it  had  come  to  the  hands 
of  the  petitioner, and  had  been  fully 
paid  during  her  minority.  Re- 
spondent, who  had  never  made  any 
charge  for  his  services,  had  never 
filed  the  inventories  and  accounts 
required  by  law,  and  consequently, 
six  years  after  the  petitioner  had 
attained  her  majority,  she  com- 
menced these  proceedings  to 
compel  an  accounting  and  to 
charge  respondent  with  the  prin- 
cipal received  by  him  from  the 
sale  of  her  real  estate,  and  with 
interest  upon  it  from  the  time  of 
the  last  payment  to  the  petition- 
er's mother. 

Bliss  &  Schley^  for  applt. 

B.  B.  Foster^  for  respt. 

Held,  That  although  it  is  the 
practice  of  the  court  to  hold  trus- 
tees and  guardians  to  a  rigid  lia- 
bility where  they  neglect  the  du- 
ties imposed  upon  them  by  the 
statutes  and  the  rules  of  the  court, 
nevertheless,  when  it  appears  that 
the  guardian  of  an  infant  has,  in 
perfect  good  faith,  made  payments 
for  the  maintenance  of  the  infant 
out  of  the  principal  fund  held  by 
him,  the  court  will  grant  him  re- 
trospective allowances  for  such 
payments,  if  they  are  such  as  the 
court  would  have  ordered  if  appli- 
cation had  been  made  to  it.  2 
Redfield  on  Wills,  575 ;  Perry  on 
Trusts,  Ch.  21,  §615;  Tiffany  & 
BuUard  on  Trusts,  §  iv.,  p.  644;  2 
Ired.  Eq.,  336  ;  18  Vesey,  268;  4 
Johns.  Ch.,  100. 
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That  in  this  case  the  payments 
made  out  of  the  principal  for  the 
maintenance  of  the  infant  daring 
her  minority  were  such  as  the 
court  would  have  allowed  on  ap- 
plication. 

That  after  the  petitioner  became 
a  marriecj  woman  and  under  the 
protection  of  her  husband  it  was 
not  proper  for  respondent  to  pay 
over  to  her  mother  the  balance  re- 
maining in  his  hands  as  that  was 
done,  but,  since  it  appeared  that 
the  note  given  by  him  as  the  final 
balance  went  into  the  hands  of  the 
petitioner,  anH  that  she  must  have 
known  for  what  purpose  it  was 
given,  and  that  it  represented  the 
balance  of  her  moneys  that  had 
been  in  the  hands  of  her  trustee, 
and  since,  for  six  years  after  at- 
taining her  majority,  she  had  ac- 
quiesced in  the  accounting  that 
had  been  had  between  her  mother 
and  respondent,  she  must  be  re- 
garded as  having  ratified  the  set- 
tlement of  the  balance. 

Order  affirmed. 

Opinion  by  Davis ^  P.  J.;  Bra- 
dy and  Daniels^  JJ.^  concur. 


ADJOURNMENT.     TRIAL. 
APPEAL. 

N.  Y.  Common  Pleas.    General 
Term. 

Edward  Brown,  respt.^  v.  Charles 
Moran,  Jr.,  appU. 

Decided  May  18,  1883. 

In  order  to  obtain  an  adjournment  of  a  trial 
on  account  of  the  absence  of  a  material 
witness,  it  must  be  shown  that  the  attend- 
ance of  the  witness  can  be  had  in  a  reason- 
able time,  and  where  the  affidavits  disclose 
no  time  they  are  defective. 
VoL  IT—No.  19. 


Such  a  motion  is  addressed  to  the  discretion 
of  the  trial  judge,  and  in  the  Marine  Court 
such  discretion  may  be  reviewed  by  the 
General  Term  of  tliat  court,  but  not  by  the 
General  Term  of  the  Court  of  Common 
Pleas. 

Appeal  from  judgment  of  Gene- 
ral Term  of  Marine  Court,  affirm- 
ing j'udgment  at  Trial  Term  in 
favor  of  plaintiff,  and  from  orders 
denying  motions  for  new  trial  on 
the  minutes,  and  on  case  made  at 
Special  Term  for  irregularities. 

Among  the  errors  alleged  upon 
this  appeal  was  the  refusal  of  the 
court  below  to  postpone  the  trial 
of  the  action  on  account  of  the 
absence  of  a  witness. 

The  trial  of  the  cause  had  been 
postponed  on  account  of  the  ab- 
sence of  this  witness,  and  at  the 
time  of  the  application  to  post- 
pone under  consideration  the  affi- 
davits upon  which  it  was  founded 
disclosed  no  time  at  which  it  was 
probable  that  the  attendance  of 
the  absent  witness  could  be  se- 
cured. 

J.  M.  Bowers,  for  applt. 

J.  F.  Fallon  and  R.  J.  Conlan, 
for  respt. 

Held,  That  the  motion  to  post- 
pone was  addressed  to  the  sound 
discretion  of  the  court  below,  and 
although  the  discretion  of  the 
judge  at  the  Trial  Term  might  be 
reviewed  by  the  General  Term  of 
that  court,  this  court  cannot  re- 
view the  discretion  of  the  General 
Term  of  the  Marine  Court.  Even 
if  such  discretion  could  be  re- 
viewed there  is  no  reason  for  re- 
versing their  action,  for  such  a 
motion  can  only  be  granted  where 
it  appears  that  the  attendance  of 
the  witness  can  be  procured  within 
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a  reasonable  time,  and  the  affidavits 
were  fatally  defective  in  that  par- 
ticular. 

Judgment  affirmed. 

Opinion  by  Van  Brunt,  J.;  J.  F. 
Daly  and  Van  Hoesen^  JJ.^  con- 
cur. 


PLEADING.     WARRANTY. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

George  F.  Gantz  et  al.,  respts.^ 
V.  John  W.  Holgate,  applt. 

Decided  June  1,  1883. 

An  answer  alleging,  as  a  defense  and  counter- 
claim to  an  action  on  a  promissory  note, 
that  its  consideration  consisted  of  materials 
to  be  used  by  defendant  in  his  business  of 
manufacturing  colors  and  chemicals  ;  that 
the  plaintiffs  knew  that  defendant  pur- 
chased the  materials  expressly  for  that  pur- 
pose, and  they  so  sold  them  to  him  for  that 
specific  purpose,  thereby  warranting  such 
materials  to  be  suitable  and  proper  for  such 
purpose  and  adapted  thereto,  and  that  they 
were  of  an  inferior  quality  and  not  suitable 
to  or  adapted  for  that  use,  and  that  by  rea- 
son of  their  defects  defendant  sustained 
damages,  etc.  is  not  frivolous. 

Motion  for  re-arguraent. 

The  complaint  was  on  a  promis- 
sory note  made  by  defendant  and 
payable  to  the  order  of  plaintiffs. 
The  answer  admitted  the  making 
and  non-payment  of  the  note,  but 
alleged,  by  way  of  defence  and 
counter-claim,  that  its  consider- 
ation consisted  almost  wholly  of 
prussiate  of  potash  and  acetate  of 
lime,  sold  to  be  used  by  defendant 
in  the  manufacture  of  colors  and 
chemicals ;  that  plaintiffs  knew 
that  defendant  purchased  these 
materials  expressly  for  that  pur- 
pose,  and  they   so  sold  them  to 


him  for  that  specific  purpose, 
thereby  warranting  them  to  be 
suitable  and  proper  for  such  pur- 
pose and  adapted  thereto ;  that 
they  were  of  an  inferior  quality 
and  not  suitable  to  or  adapted  for 
that  use,  and  by  reason  of  their 
defects  defendant  had  sustained 
damages,  etc. 

Plaintiffs  moved  for  judgment 
on  this  answer  as  frivolous,  and 
their  motion  was  granted  by  the 
Special  Term.  From  that  decision 
defendant  appealed. 

J.  Warren  Lawton^  for  applt. 

Thomas  H,  Hubha/rd^  for  respts. 

Heldy  That  from  the  allegations 
of  the  answer  the  facts  might  be 
inferred  to  be  that  defendant  had 
applied  to  plaintiffs  for  the  pur- 
chase of  articles  of  the  particular 
description  mentioned,  and  that 
plaintiffs,  understanding  defend- 
ant's business,  and  having  reason 
to  believe  that  he  intended  to  use 
such  articles  in  the  manufacture  of 
colors  and  chemicals,  delivered  to 
him  articles  of  such  an  inferior 
quality  as  were  not  adapted  to  the 
use  designed  to  be  made  of  them, 
and  if  such  a  state  of  facts  should 
be  proved  upon  the  trial  there 
might  be  reason  for  claiming  that 
it  was  understood  between  the 
parties  that  the  articles  delivered 
were  intended  to  be  represented  as 
suitable  for  the  purposes  for  which 
they  were  purchased  by  defend- 
ant, and  in  that  event  a  warranty 
might  probably  be  made  out  un- 
der 51  N.  Y.,  198. 

That  the  answer  was  not  frivo- 
lous, and  the  issue  should  proceed 
to  trial  at  the  circuit. 

Opinion  per  curiam,    Davis,  P. 
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/.,  concurs  on  the  distinct  ground 
that  under  the  averments  of  the 
answer  defendant  would,  on  a 
trial,  be  at  liberty  to  prove  a  state 
of  fact«  which,  if  accepted  as  true 
by  a  jury,  would  establish  a  com- 
plete or  partial  defence,  and  such 
an  answer  is  not  frivolous. 


CONTEMPT.       COMMITMENT. 

N.  Y.  Supreme  Court.  General 
Term.     First  Dept. 

Lazarus  S.  Murad,  respt.,  v. 
Ellis  R.  Thomas,  impld.,  applt 

Decided  June  1,  1883. 

Where  a  party  to  an  action  who  has  been 
arrested  under  a  commitment  seeks  to  pro- 
cure his  discharge  by  liahcds  corpus  proceed- 
ings, and  is  committed  to  the  custody  of  his 
counsel  during  such  proceedings,  he  is  not 
privileged  from  arrest  under  a  second  com- 
mitment issued  to  supply  defects  in  the 
first  while  attending  court  on  the  hahem 
corpus  proceedings. 

A  commitment  issued  under  an  order  adjudg- 
ing a  party  guilty  of  contempt  of  court 
which  fully  recites  and  sets  forth  the  sub- 
stance of  the  order  is  in  no  manner  invali- 
dated or  abridged  in  its  effect  by  reason  of 
its  stating  additional  matters,  not  in  the 
original  order,  tending  further  to  support 
the  right  of  the  court  to  commit  him  to 
custody. 

Appeal  from  an  order  denying 
motion  to  set  aside  a  commitment. 

An  order  was  entered  in  this  ac- 
tion adjudging  defendant  Thomas 
guilty  of  contempt  in  disobeying 
an  injunction  granted  therein,  and 
a  fine  was  imposed  upon  him,  and 
his  commitment  to  prison  until  the 
payment  thereof  was  ordered.  A 
commitment  was  issued  under  the 
order  and  defendant  was  commit- 
ted to  prison,  from  which  he  ap- 


plied to  be  discharged  on  habeas 
corpus  on  the  ground  of  the  insuf- 
ficiency of  the  commitment.  Dur- 
ing the  pendency  of  that  proceed- 
ing he  was  committed  to  the  cus- 
tody of  his  counsel,  and  appeared 
in  person  when  it  was  finally  de- 
cided that  the  commitment  was 
insufficient  and  an  order  made  for 
his  discharge.  Immediately  there- 
after, and  before  he  had  left  the 
court-room,  he  was  re-arrested  on 
a  second  commitment  that  had 
been  issued.  A  motion  was  made 
on  his  behalf  to  set  aside  this  sec- 
ond commitment  on  the  ground 
that  he  was  privileged  from  arrest 
as  a  party  in  attendance  upon  the 
habeas  corpus  proceedings,  and 
that  the  commitment  itself  was  an 
illegal  exercise  of  the  authority  of 
the  court,  for  the  reason  that  it 
recited  matters  tending  to  support 
plain tiflfs  right  to  commit  defend- 
ant to  custody  not  contained  in 
the  order  adjudging  him  guilty  of 
contempt,  &c. 

E,  Cooke y  for  applt. 

8,  F.  Kneeland^  for  respt. 

Heldy  That  the  second  commit- 
ment being  issued  to  supply  de- 
fects in  the  first  was  sanctioned  by 
the  practice  of  the  court.  9  Hun, 
569. 

That  defendant  was,  while  at- 
tending upon  the  habeas  corpus 
proceedings,  under  restraint,  and 
was  not,  therefore,  privileged  from 
arrest  as  a  party  in  attendance. 

That,  inasmuch  as  the  commit- 
ment fully  recited  and  set  forth 
the  substance  of  the  order,  the 
fact  that  it  contained  other  addi- 
tional matters  tending  further  to 
support  plaintiflf's  right  to  commit 
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defendant  to  custody  in  no  man- 
ner invalidated  it  or  abridged  its 
effect. 

The  People  v.  Bergen,  6  Hun, 
267,  distinguished. 

Order  affirmed. 

Opinion  by  Daniels^  J, ;  Davis ^ 
P.  /.,  and  Brady ^  J.,  concur. 


PARENT  AND  CHILD. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Martin  McCarty,  respt^  v.  Fran- 
ces Bogardus,  applt. 

Decided  June,  1883. 

In  an  action  for  enticing  and  harboring  plain- 
tiffs minor  child  where  it  appears  that  de- 
fendant knew  that  she  was  a  minor  and  that 
her  father  was  living  and  assumed  to  con- 
trol her  services  and  the  evidence  warrants 
a  finding  that  the  desertion  of  the  father's 
service  was  brought  about  by  the  acts  and 
influence  of  defendant,  a  judgment  for 
plaintiff  will  not  be  disturbed. 

Whether  defendant  used  efforts  to  induce  the 
child  to  resist  the  control  of  her  father  and 
whether  the  girl  followed  the  wishes  of  de- 
fendant in  defiance  of  parental  rights  are 
questions  of  fact. 

Appeal  from  judgment  of  County 
Court,  affirming  judgment  of  a 
justice  of  the  peace. 

Action  for  enticing  and  harbor- 
ing plaintiff's  infant  daughter, 
aged  14  years. 

It  clearly  appeared  that  plain- 
tiff's daughter  was  of  the  age  of 
14  years  and  that  she  was  sent  by 
the  father  to  a  particular  locality 
to  work  under  his  direction,  and 
that  defendant  knew  that  the 
daughter  was  a  minor  and  that  her 
father  was  living  and  assumed  to 
control  and  direct  her  service. 


On  several  occasions  plaintiff's 
daughter  and  defendant  were  to- 
gether, and  on  one  occasion  slept 
together,  and  subsequently  the 
daughter  went  to  defendant's 
house  and  continued  there  some 
time,  and  afterwards  went  to  an 
eastern  part  of  the  State. 

The  justice  rendered  a  judgment 
for  plaintiff. 

Daggett  &  Norton^  for  applt. 

Rathhun  &  Oriffin^  for  respt. 

Held^  That  whether  or  not  de- 
fendant used  efforts  to  induce  the 
girl  into  her  neighborhood,  into 
her  service  and  to  abide  by  her 
direction  and  to  resist  the  control 
of  her  father,,  and  whether  the  girl 
went  to  an  eastern  part  of  the 
State  at  the  instance  and  by  reason 
of  the  inducements  held  out  to  her 
by  defendant ;  whether  she  aban- 
doned the  service  of  her  father  and 
followed  the  wishes  and  directions 
of  defendant  in  defiance  of  paren- 
tal rights  and  directions  were  ques- 
tions of  fact  for  the  justice.  His 
conclusions  upon  the  evidence  are 
the  basis  of  his  judgment  and  we 
cannot  say  that  the  judgment  is 
not  supported  by  the  evidence. 

It  is  very  clear  that  the  child 
did  not  have  the  consent  of  her 
father  to  take  the  course  she  pur- 
sued and  the  evidence  warranted 
a  finding  that  the  desertion  of 
plaintiff's  service  was  brought 
about  by  the  acts,  sayings,  pres- 
ents purchased  and  given  and  in- 
fluence exerted  by  defendant. 
Under  such  circumstances  we  may 
not  disturb  the  verdict. 

That  the  damages  may  be  for 
loss  of  services  up  to  the  corn- 
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mencement  of  the  action.  34  How., 
450.    See  2  Saund.,  169. 

Judgment  affirmed. 

Opinion  by  Hardin,  J.;  Smithy 
P.  /.,  and  Haight^  J,,  concur. 


CONTRACT. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Wm.  T.  Cunningham  et  al., 
appUs.y  V.  Benj.  F.  Judson,  respt. 

Decided  June  1  1883. 

In  order  to  carry  out  the  following  contract, 
•*  Bought  of  Messrs.  Wt  0.  &  Sons,  500 
tons  No.  1  Eglinton  Scotch  pig  iron,  for 
shipment  in  March,  1880,  from  Great 
Britain  to  New  York,  by  sail  or  steam  ves- 
sels at  seller's  option,  deliverable  '  ex  ves- 
sels,* on  arrival  at  this  port,  at  $31.75  per 
ton*'  the  iron  tendered  by  the  sellers  must 
have  been  shipped  by  them  from  Great 
Biitain,  and  owned  by  them  at  the  time  of 
shipment ;  and  the  buyer  is  not  bound  to 
receive  iron  of  the  quality  etc.,  mentioned 
in  the  agreement,  but  which  was  owned 
and  shipped  by  other  parties  and  purchased 
by  the  sellers  on  its  arrival  in  New  York. 

Appeal  from  judgment  recov- 
ered upon  a  verdict,  and  from  or- 
der denying  a  motion  for  a  new 
trial. 

In  January,  1880,  defendant 
purchased  500  tons  of  Eglinton 
Scotch  pig  iron  of  plaintiffs,  un- 
der the  following  contract  : 

''Bought  of  Messrs.  W.  C.  & 
Sons,  500  tons  No.  1  Eglinton 
Scotch  pig  iron,  for  shipment  in 
March,  1880,  from  Great  Britain  to 
New  York,  by  sjcil  or  steam  ves- 
sels at  seller's  option,  deliverable 
'  ex  vessels  '  on  arrival  at  this 
port,  at  $31.75  per  ton." 

On  the  14th  of  May,  1880,  plain- 
tiffs purchased  in  the  city  of  New 


York  600  tons  of  iron  of  the  qual- 
ity and  description  of  that  men- 
tioned in  the  contract,  which  had 
been  shipped  from  Great  Britain 
to  New  York  in  March,  1880,  by 
other  parties,  and  tendered  it  to 
defendant,  who  refused  to  receive 
it  on  the  ground  that  plaintiffs 
had  failed  to  conform  to  the  terms 
of  the  contract,  inasmuch  as  they 
did  not  own  the  iron  when  ship- 
ped and  did  not  ship  it  from 
Great  Britain  themselves.  Plain- 
tiffs thereupon  sold  the  iron  and 
brought  this  action  for  the  differ- 
ence between  the  proceeds  of  such 
sale  and  the  price  agreed  to  be 
paid  for  it  by  defendant. 

Everett  P.  Wheeler^  for  applt. 

Thomas  Darlington^  for  respt. 

Held^  That  it  was  plainly  the 
intention  of  the  parties  that  the 
iron  which  was  to  be  the  subject 
of  the  sale  was  to  be  iron  that 
plaintiffs  themselves  were  to  ship 
and  consign  within  the  month  of 
March,  1880,  from  Great  Britain 
to  the  city  of  New  York,  and 
since  plaintiffs  had  not  carried  out 
that  intention  they  could  not 
maintain  this  action,  for  to  allow 
them  to  go  into  the  market  at  the 
city  of  New  York  and  purchase 
500  tons  of  iron  of  the  quality  of 
that  mentioned  in  the  agreement, 
and  require  defendant  to  receive 
it,though  it  might  not  be  important 
to  defendant  how  plaintiffs  pro- 
cured the  iron,  would  be  to  make 
a  new  and  different  agreement 
from  that  which  the  parties  them- 
selves had  entered  into. 

Judgment  affirmed. 

Opinion  by  Daniels^  J.  ;  Davis^ 
P.  /.,  and  Brady,  J".,  concur. 
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CREDITOR'S  BILL.  HUSBAND 
AND  WIFE. 

N.  Y.  Supreme  Court.     General 
Term.     Third  Dept. 

Harry  Jewett,  rec'r,  respt,^  v. 
Frederick  H.  Note  ware  et  al., 
applts. 

Decided  July,  1883. 

A  wife  had  a  separate  estate  at  marriage. 
Soon  after  lier  husband  borrowed  it  of  her 
on  an  agreement  to  give  her  security  when- 
ever she  wished  it.  After  eighteen  years 
he  gave  her  a  mortgage  for  the  debt  and  in- 
terest. This  was  done  while  a  suit  was 
pending  against  him,  the  result  of  which  he 
feared  and  which  was  soon  after  decided 
against  him;  and  his  intent  in  giving  the 
mortgage  was  to  secure  his  wife  in  any 
event.  Held,  That  as  the  debt  was  bona 
fide,  the  judgment  creditor  could  not  attack 
the  mortgage. 

This  was  an  action  by  a  receiver 
in  supplementary  proceedings  to 
set  aside  a  mortgage  as  in  fraud  of 
creditors.  The  trial  justice  found 
as  facts,  that  when  defendant  Fred- 
erick married  defendant  Harriet,  in 
1862,  she  had  a  separate  estate  of 
$1,100.  That  soon  after  marriage 
Harriet  let  Frederick  have  this 
upon  the  agreement  that  he  would 
give  her  security  therefor  whenever 
she  wished  it.  In  March,  1880, 
he  gave  her  a  mortgage  for  $2,400 
upon  the  premises  described  in  the 
complaint.  This  was  the  loan  and 
interest  to  that  date.  In  April, 
1880,  oneConant  recovered  a  judg- 
ment against  Frederick  for  slander. 
Execution  was  issued  and  returned 
unsatistied  and  plaintift  was  ap- 
pointed receiver.  The  court  also 
found  that  the  mortgage  would  not 
have  been  given  but  for  fear  of  the 
result  of  the  slander  suit,  and  that 


its  purpose  was  not  only  to  secure 
Harriet  but  to  hinder  and  delay 
Conant,  and  that  it  was  fraudu- 
lent as  to  Conant.  Plaintiff  suc- 
ceeded. 

J,  McOuire^  for  applts. 

Smith  <fe  Robertson^  for  respt. 

Held,  Error.  A  debtor,  if  the 
debt  be  just,  as  is  found  here,  has 
a  right  to  prefer  a  creditor.  And 
the  effect  is  <x)  put  the  property  to 
that  extent  beyond  the  reach  of 
other  creditors.  There  is  nothing 
fraudulent  in  thai.  Such  is  the 
intent  of  every  preference.  And, 
whatever  be  the  intent,  the  act  of 
a  creditor  in  taking  security  for 
the  exact  amount  of  a  bona  flde 
debt  cannot  be  fraudulent  as  to 
other  creditors. 

Judgment  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Learned,  P.  J,; 
Boardman,  /.,  concurs;  Bockes, 
J.,  not  voting. 


JUDGMENT  RECORD.      SALE. 

N.Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Andrew  Nagle,  applt,  v.  Cath- 
erine Junker. 

Decided  June,  1883. 

A  sale  of  real  estate  on  execution  under  a 
judgment  against  a  former  owner  should 
not  be  set  aside  without  notice  to  the  judg- 
ment debtor. 

Appeal  by  plaintiff  and  by  K., 
purchaser  under  the  judgment, 
from  an  order  setting  aside  sale  of 
lands  on  execution. 

Plaintiff  recovered  judgment 
herein  against  Catherine  Junker 
in  February,  1877,  and  said  judg- 
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ment  was  duly  docketed.  In  De- 
cember, 1881,  execution  was  issued 
thereon  to  the  sheriff,  who  sold 
lands  in  the  possession  of  respond- 
ent Hoffman  to  K.,  and  delivered 
to  him  a  certificate  of  sale. 

The  respondent  Bissell  purchas- 
ed these  lands  in  October,  1879,  of 
one  Robins,  subject  to  a  mortgage, 
and  had  no  intimation  or  notice  of 
any  other  lien,  and  examined  the 
record  for  himself.  He  occupied 
said  lands  until  1881,  when  he  con- 
veyed to  Hoffman  "in  good  faith 
and  believing  the  same  to  be  free 
and  unincumbered  except  as  to 
said  mortgage."  He  says  the  rec- 
ord showed  no  title  to  the  land  in 
Catharine  Junker^  and  that  he 
learned  of  this  sale  for  the  first 
time  in  December,  1882. 

Plaintiff's  attorney  states  in  an 
affidavit  that  in  1881  he  was  intro- 
duced to  Hoffman  and  was  shown 
a  search  of  said  premises  on  which 
this  judgment  was  entered,  and  by 
which  it  appeared  that  Catherine 
Younger  owned  an  interest  in  the 
lands  at  the  time  the  judgment  was 
docketed,  by  deed  from  one  Hotch- 
kiss  ;  that  the  writing  of  Younger 
for  Junker  in  the  search  was  a  cler- 
ical error  and  that  the  name  and 
signature  in  the  deed  was  Catha- 
rine Junker  and  nothing  else.  It 
is  claimed  that  Caspar  and  Catha- 
rine Younger  took  title  to  the  lands 
by  the  name  of  Younger,  and  that 
she  is  described  in  the  body  of  the 
deed  as  "Catharine  Younger, ^^ 

A.  L.  BurtoUy  for  applt. 

O.  Fitch  Bissell,  for  respts. 

Held,  That  assuming  that  Cath- 
arine Younger  was  a  grantee  of 
the  premises  in  question,  and  that 


she  was  the  party  who  acquired  an 
interest  in  the  lands,  and  that  she 
conveyed  the  same  by  writing  in 
a  deed  thereof  executed  by  her  in 
the  name  of  Younger,  and  that 
Bissell  was  a  purchaser  in  good 
faith,  having  no  notice  of  the  judg- 
ment, he  acquired  a  good  title  as 
against  the  judgment,  and  could 
convey  the  same  to  Hoffman,  who 
could  be  protected  as  fully  as  Bis- 
sell was  entitled  to  protection,  and 
that  the  judgment  recovered  in  the 
name  of  Junker,  docketed  against 
Junker,  would  not  attach  to  the 
premises  or  the  title  acquired  by 
Bissell.     2  Barb.  Ch.,  196. 

That  a  purchaser  in  good  faith, 
who  understood  the  names  of  his 
grantors  to  be  Youngers  and  not 
Junkers,  who  searches  under  the 
letter  Y  is  entitled  to  act  on  the 
result  of  such  a  search,  and  is  not, 
in  the  absence  of  all  notice  to  put 
him  on  inquiry,  bound  to  search 
under  J  or  any  other  of  the  al- 
phabetical divisions.  34  N.  Y., 
332. 

However,  such  a  judgment  is 
amendable  nunc  pro  tunc  as  to  the 
judgment  debtor  and  all  others  not 
being  judgment  creditors  or  pur- 
chasers or  lienors  in  good  faith.  3 
Cow.,  39,  42,  53.  But  such  amend- 
ment ought  not  to  be  made  in  the 
absence  of  the  defendant  nor  until 
after  notice  given  of  motion  to 
amend. 

Nor  should  the  sale  have  been 
set  aside  without  notice  to  the  de- 
fendant in  the  judgment,  and  the 
order  for  that  reason  should  be 
reversed  without  prejudice  to  a 
new  motion  on  notice  to  the  judg- 
ment debtor,  and  without  preju- 
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dice  to  plaintiff's  right  to  ask  leave 
to  amend  the  judgment  nunc  pro 
tunc.  What  order  should  be  made 
in  the  premises  after  all  the  parties 
are  before  the  court  will  rest  in  the 
discretion  of  the  court. 

Order  reversed,  with  costs  to  be 
paid  by  respondents. 

Opinion  by  Hardin^  J,;  Smithy 
P.  /.,  concurs. 


CONSTRUCTION      OP      STAT- 
UTES.     TURNPIKES. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

John  Burdick,  respt,^  v.  Ira 
Phillips,  applt. 

Decided  June,  1883. 

Passing  a  law  inconsistent  with  some  pro- 
visions of  a  pre-existing  statute  is  an  implied 
repeal  of  the  first  so  far  as  those  provisions 
are  incompatible  with  each  other. 

Section  116,  2  R.  S.,  6th  ed.,  279,  providing 
that  persons  living  within  one  mile  of  a 
toll-gate  shall  be  permitted  to  pass  at  one- 
half  the  usual  rates  of  toll,  is  inconsistent, 
so  far  as  it  speaks  of  rates,  with  Chap.  150, 
Laws  of  1863,  under  which  the  Vernon  & 
Verona  Turnpike  Co.  was  organized,  and  is 
not  applicable  to  persons  traveling  on  the 
road  of  such  company. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  on  verdict  di- 
rected by  the  county  court. 

Action  to  recover  penalties  on 
the  alleged  ground  that  defendant, 
who  was  toll-gatherer  for  the 
Vernon  &  Verona  Turnpike  Co., 
demanded  and  received  from  plain- 
tiff excessive  and  illegal  tolls 
twenty-five  times,  knowing  that 
plaintiff  lived  within  a  mile  of  the 
toll-gate. 

The  turnpike  extended  from  a 


point  near  the  north  limit  of 
Vernon  village  northerly  to  the 
south  line  of  the  N.  Y.  Central 
RR.  Co.  and  Verona  Depot,  a 
distance  of  four  miles.  The  com- 
pany was  organized  and  incor- 
porated under  Chap.  160,  Laws  of 
1868.  Section  3  of  that  act  author- 
ized the  company  to  ''erect  and 
maintain  a  toll-gate  on  said  road 
and  *  *  demand  and  receive  tolls 
thereat  not  exceeding"  certain 
rates  specified  therein.  It  also  au- 
thorized it  to  ''erect  and  maintain 
an  additional  toll-gate  upon  said 
road  at  such  place  or  places  as  a 
majority  of  the  directors  of  said 
company  may  determine,  in  which 
case  they  shall  have  the  right  to 
demand  and  receive  one-half  of 
the  tolls  above  mentioned  at  each 
of  said  gates."  It  also  provided, 
"But  said  company  shall  receive 
only  one-fourth  the  above  rates 
from  such  persons  as  travel  on 
said  road  only  between  the  Verona 
Depot  and  the  intersection  of  the 
road  leading  from  Shenandoah 
east  to  Verona."  The  fourth  sec- 
tion declares  the  time  the  company 
may  continue,  and  declares  that 
*'in  all  respects,  except  as  herein 
/or^  specified,"  the  company  shall 
be  "subject  and  entitled  to  the 
provisions  and  benefits  of  the 
general  plank  road  law  of  this 
State  and  the  several  amendments 
thereto." 

Plaintiff  lived  within  one  mile 
of  the  gate,  and  defendant,  who 
knew  that  fact,  collected  full  toll 
twenty-five  times. 

The  court  directed  a  verdict  for 
plaintiff  of  $125. 

Wm.  Kernan^  for  applt. 
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/.  /.  Sayles  and  H.  O.  Wilson^ 
for  respt. 

Held'^  Error ;  that  the  rates  to  be 
charged,  when  full  or  half  rates, 
and  to  whom  charged,  are  subjects 
regulated  by  the  Act  of  1863,  and 
that  as  to  those  subjects  this  com- 
pany is  not  subject  to   the  pro- 
visions of  the  general  plank  road 
law.     And  as  to  the  rates  to  be 
charged,  *'full  or  half  rates,"  the 
Act  prescribes  the  rule  to  be  ap- 
plied to  this  company,  and,  there- 
fore, so  long  as  the  company  keeps 
within  the  provisions  of  the  Act  of 
1863,  under  which  it  was  organized, 
it  is  in  the  legitimate  exercise  of 
the  powers  granted  to  and  privi- 
leges conferred  upon  it.    Therefore 
§  116,  2  R.  S.,  6th  ed.,  279,  pro- 
viding that  '*  persons  living  within 
one  mile  of  any  gate"   shall  be 
permitted  "to  pass   the  same  at 
one-half  the  usual  rates  of  toll," 
is  not  applicable  to  persons  travel- 
ing  the  road  of  which  appellant 
was  toll -gatherer. 

Doubtless  one  of  the  objects  to 
be  attained  by  the  passage  of  the 
Special  Act  of  1863,  setting  up 
rates  and  half  rates,  as  therein 
defined,  as  to  this  short  road  of 
four  miles,  was  the  regulation  of 
rates  and  half  rates  to  be  demanded 
and  received.  It  is  not  too  much 
to  say  that  the  special  act  relat- 
ing to  defendant's  road  upon  the 
subject  of  toll  or  rates  is  exclu- 
sive of  all  other  acts,  and  that  the 
general  provision  of  law  referred 
to  is  inconsistent,  so  far  as  it  speaks 
of  rates,  with  the  Act  of  1863,  and, 
therefore,  the  provisions  of  the 
general  law,  to  which  the  company 
is  made  subject,  are  those,  and 
Vol.  17— No.  19a. 


those  only,  which  are  not  "speci- 
fied" in  the  Act  of  1863. 

Passing  a  law  inconsistent  with 
some  provisions  of  a  pre-existing 
statute  is  an  implied  repeal  of  the 
first  so  far  as  those  provisions  are 
incompatible  with  each  other.  2 
Daly,  408  ;  7  Johns.,  477 ;  3  How., 
U.  S.,  636.     See  also,  16  Barb.,  16. 

It  follows  that  plaintiff  was  lia- 
ble to  pay  the  tolls  demanded  and 
received  of  him  by  appellant,  act- 
ing as  toll-gatherer  for  this  com- 
pany, and  that  appellant  was  not 
liable  for  the  penalties  for  which 
the  verdict  was  erroneously  or- 
dered. 

Canastota  &  M.  Plank  Road  Co. 
V.  Parkill,  50  Barb.,  608,  distin- 
guished. 

Judgment  reversed,  with  costs, 
and  judgment  ordered  for  defend- 
ant, with  costs  in  county  court. 

Opinion  by  Hardin^  J.;  Smithy 
P.  J.^  and  Haight^  /.,  concur. 


SHERIFF.    FALSE  IMPRISON- 
MENT. 

N.  Y.  Common  Pleas.    GenerIl 
Term. 

Luther  M.    Hayes,    appU,^   v. 
Peter  Bowe,  sheriff,  respt. 

Decided  June  25,  1883. 

An  order  for  the  discharge  of  an  imprisoned 
debtor  must  be  made  by  the  court,  and  if  it 
does  not  show  on  its  face  that  it  was  so 
made  the  sheriff  is  not  liable  in  an  action 
for  false  Imprisonment  for  refusing  to  dis- 
charge such  debtor,  especially  after  the 
debtor  was  advised  of  the  defect  in  the 
order. 

Appeal  from  judgment  of  Special 
Term. 
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Action  for  false  imprisonment. 
Plaintiff  being  an  imprisoned 
debtor,  made  an  application  to  the 
court  for  his  discharge  by  assign- 
ment, etc.,  under  the  statute,  and 
an  order  for  his  discharge  was  ob- 
tained and  served  on  the  sheriff. 
Whether  the  order  was  made  by 
the  court  did  not  appear  upon 
the  face  of  the  discharge.  It  was 
entitled  in  the  Court  of  Common 
Pleas  and  referred  to  a  petition  pre- 
sented to  the  Court,  and  to  an 
assignment  of  all  the  real  and  per- 
sonal estate  of  the  debtor  having 
been  made  and  executed  by  plain- 
tiff in  pursuance  of  an  order  of  the 
court.  It  states  afterwards  that, 
on  the  motion  of  the  counsel  for 
the  defendant,  ^'  It  is  ordered  that 
the  defendant  be  discharged  from 
custody,"  and  it  is  signed  R.  L. 
Larremore,  J.  C.  P. 

The  legal  adviser  of  the  sheriff, 
acting  in  his  place,  and  also  the 
under  sheriff,  thereafter  advised 
plaintiff  that  there  was  some  irreg- 
ularity in  the  order  of  discharge 
that  had  been  tiled  with  the  sheriff 
which  rendered  the  validity  of  the 
discharge  questionable,  and  re- 
quested him  to  call  at  his  oflSce  in 
relation  to  it.  This  plaintiff  did 
not  do,  and  being  retaken  within 
the  jail  limits  on  a  remand,  he 
brought  this  action  for  false  im- 
prisonment. The  complaint  was 
dismissed. 

O,  M.  Olute^  for  applt. 

C.  F,  McLean^  for  respt. 

Held^  That  the  application  for 
the  discharge  of  an  imprisoned 
debtor  must  be  either  to  the  court 
where  the  judgment  was  rendered 
under  which  he  was  arrested  and 


imprisoned,  or  to  the  Court  of 
Common  Pleas  of  the  county  ;  and 
the  order  for  his  discharge  must 
be  made  by  the  court.  14  Abb., 
45  ;  2  Duer,  655. 

The  sheriff  is  not  to  be  subjected 
to  an  action  for  false  imprison- 
ment because  he  refused  to  dis- 
charge the  plaintiff  from  impris- 
onment upon  such  an  order  as  this. 
As  it  did  not  appear  on  its  face 
that  this  discharge  was  an  order 
of  the  court,  the  sheriff  was  not 
bound  to  ascertain  whether  it  was 
or  to  examine  to  see  upon  what 
proceedings  it  was  founded.  16 
Wend.,  656.  In  general,  ministe- 
rial officers  ought  not  to  look  be- 
yond the  process,  and  in  no  case 
need  they  do  so.  The  sheriff  did 
all  that  he  was  required  to  do 
when,  both  by  the  under  sheriff 
and  by  his  legal  adviser,  he  called 
the  plaintiff's  attention  to  the 
irregularity  appearing  on  the  face 
of  the  process. 

Judgment  affirmed. 

Opinion  by  G.  P.  Daly,  Ch.  J.; 
J.  F.  Daly,  J.,  concurs. 


LODGING  HOUSES.     LIEN. 

N.  Y.  Common  Pleas.    General 
Term. 

James  Cochrane,   respt. ^  v.  Al- 
fred Schryver,  applL 

Decided  June  25,  1883. 

One  who  keeps  a  lodging  house  in  which  no 
provision  is  made  by  him  for  suppljdng  his 
lodgers  with  meals  is  not  an  innkeeper. 

That  there  was  a  restaurant  in  the  basement 
of  the  house  which  was  leased  to  and  un- 
der the  management  of  another  person,  be- 
tween which  and  the  upper  part  of  the 
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building  where  the  lodgings  were  there  was 
a  doorway  to  facilitate  access  to  the  restau- 
rant, does  not  make  the  keeper  of  the 
lodgings  an  innkeeper. 
A  lodging  house  keeper  has  no  lien  as  such 
on  the  property  of  his  lodgers  for  rent 
due. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

Action  to  recover  possession  of 
chattels  of  plaintiff  detained  by- 
defendant  under  claim'  of  lien 
thereon  for  money  due  for  lodg- 
ing, etc. 

Defendant  kept  a  lodging  house 
in  which  no  provision  was  made  by 
him  for  supplying  the  lodgers  with 
meals.  There  was  a  restaurant 
kept  in  the  basement  of  the  house, 
between  which  and  the  upper  part 
of  tlie  building  there  was  a  door- 
way to  facilitate  access  from  the 
lodging  rooms  to  the  restaurant. 
Defendant  had  leased  the  base- 
ment to  another  person,  who  car- 
ried on  the  restaurant  there  as  an 
independent  establishment,  with 
the  management  and  direction  of 
which  defendant  had  nothing  to 
do. 

Hudspeth  &  Lowenthal^  for 
applt. 

J,  Cochrane^  for  respt. 

Held,  That  defendant  was  not  an 
innkeeper,  as  an  inn  furnishes  both 
food  and  lodging  to  guests.  2 
Daly,  15;  ISalk.,  387;  2  El.  & 
Bl.,''l44;  1  Hilt.,  193.  Where 
there  are  lodgings  and  a  restaurant 
in  the  same  building  they  must 
both  be  under  the  same  manage- 
ment and  direction  to  make  them 
unitedly  an  inn  and  the  proprietor 
an  innkeeper.     11  W.  Dig.,  415. 

In    the  act  of    1879,    Ch.    630, 


lodging  house  keepers  are  enumer- 
ated among  those  who,  if  they 
have  a  lien  for  fare,  accommoda- 
tion or  board,  may  foreclose  it  by 
a  sale  of  the  property  at  the  time 
and  in  the  manner  therein  provid- 
ed. It  is  a  general  act  for  the  pro- 
tection of  hotel  keepers,  innkeep- 
ers, lodging  house  keepers  and 
boardinghouse  keepers,  and  would 
seem  to  imply  a  legislative  recog- 
nition of  the  existence  of  the  lien 
of  a  lodging  house  keeper,  but 
what  the  nature  of  the  lien  is  does 
not  appear  by  the  act.  Lodging 
house  keepers  had  no  lien  at  the 
common  law  ;  none  had  been  given 
to  them  by  any  previous  statute 
which,  as  in  the  case  of  boarding 
house  keepers,  gave  a  lien,  ex- 
pressing for  what  it  was  given  and 
to  what  it  would  attach.  Thus,  in 
the  act  in  relation  to  boarding- 
house  keepers  of  1860,  it  is  declar- . 
ed  that  they  shall  have  the  same 
lien  upon  and  right  to  detain  the 
baggage  of  any  boarder  for  the 
amount  which  may  be  due  for 
board  by  such  boarder,  to  the  same 
extent  and  in  the  same  manner  as 
innkeepers  have  such  lien  and  such 
right  of  detention.  But  nothing 
of  that  kind  is  contained  in  the 
act  of  1879  or  in  any  previous  act. 
so  that  the  question  must  be  re- 
garded as  remaining  the  same  as 
it  was  at  common  law.  that  mere 
lodging  house  keepers  have  no  lien 
upon  the  effects  of  the  lodger. 

Judgment  affirmed. 

Opinion  by  Daly^  Ch,  J,;  Beach^ 
J,,  concurs. 
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APPEAL.     PRACTICE. 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

George  W.  McNish  v.  Carrie  A. 
Bowers. 

Decided  July,  1883. 

Argument  will  not  be  heard  at  General  Term 
unless  the  case  and  exceptions  are  signed 
by  the  judge  and  ordered  annexed  to  the 
roll.  Rule  35.  Nor  unless  Rule  34  be 
complied  with,  requiring  the  evidence  to 
be  given  in  narrative  form,  and  not  in  Jure 
verba. 

Case  and  exceptions. 

Dailey  &  Bentley^  for  applt. 

Robert  Stephens^  for  respt. 

Learned,  P.  J.:  This  case  is 
not  in  a  condition  to  be  heard. 
The  case  and  exceptions  are  not 
signed  by  the  judge  nor  ordered  to 
be  annexed  to  the  roll.  Rule  35. 
The  rule  forbids  the  clerk  to  do 
this  unless  so  ordered.  We  uni- 
formly insist  on  the  observance  of 
this  rule.  The  case  contains  the 
evidence  in  hcBC  verba  contrary  to 
Rule  34,  and  must  be  resettled  in 
this  respect. 

Order  sent  back  for  resettlement 
and  signing, 

Boardman   and    BockeSy    JJ.^ 
concur. 


PROMISSORY   NOTE.     EVI- 
DENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

William  Woodbury,  applt,  v. 
Orlin  Colburn,  respt. 

Decided  June,  1883. 

In  a  suit  upon  a  note  given  in  consideration 
of  legal  services,  where  plaintiff  has  called 
out  the  fact  that,  before  the  making  of  the 


note,  he  had  rendered  valuable  legal  ser- 
vices for  one  of  the  makers,  plaintiff  cannot 
complain  of  the  admission  of  evidence  of 
pa3rment  to  him  of  considerable  sums  for 
his  services  besides  the  note. 

Appeal  from  judgment  of 
County  Court  upon  verdict  re- 
ducing plaintiffs  claim  from  $94 
to  $2. 

Action  on  promissory  note  given- 
by  defendant  and  Charles  B.  Col- 
burn in  settlement  of  plaintiff's 
claim  against  Charles  for  legal 
services.  Exceptions  were  taken 
to  the  admission  of  testimony  on 
defendant's  part  that  Charles  had 
paid  plaintiff  some  considerable 
money  for  his  services  besides  the 
note.  Plaintiff  had  elicited  from 
Charles  Colburn,  on  cross-exami- 
nation, the  fact  that  plaintiff  had 
rendered  legal  services  for  him  in 
several  suits  involving  important 
amounts  before  the  note  was 
given. 

William  Woodbury,  applt.  in 
person. 

Torrance  &  Allen,  for  respt. 

Held,  That  plaintiff,  having 
opened  the  door,  cannot  justly 
complain  that  defendant  was  per- 
mitted to  enter  on  the  same 
ground.  Besides,  the  verdict  is 
fully  sustained  by  proof  tending 
to  show  payments  made  subse- 
quently to  the  execution  of  the 
notes.  We  would  not  be  war- 
ranted in  getting  aside  the  verdict 
as  against  the  clear  weight  of  evi- 
dence, whatever  might  have  been 
our  impressions  if  we  were  sitting 
as  triers. 

Judgment  affirmed. 

Opinion  by  Smith,  P,  J.;  Har- 
din and  Haight,  JJ,,  concnr. 
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STATUTE  OP  FRAUDS.     CON- 
TRACT. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

Charles  W.  Fierce  et  al.,  applts. 
V.  Charles  Bouton,  respt. 

Decided  August  7,  1883. 

When  a  contract  states,  or  necessarily  implies, 
that  an  article  is  to  be  made  by  the  seller  in 
some  designated  form  or  mode,  different 
from  the  articles  dealt  in  and  ordinarily 
made  by  him,  to  suit  some  specific  purpose 
of  the  buyer,  it  is  a  contract  for  work  and 
labor  and  not  of  purchase  and  sale  within 
the  meaning  of  the  statute  of  frauds. 

When  a  contract  is  for  work  and  labor  in 
making  an  article,  the  refusal  of  the  pur- 
chaser to  receive  and  pay  for  it  when  deliv- 
ered is  a  breach  of  the  contract,  and  gives 
a  right  of  action  for  damages,  and  the  fact 
that  the  article  is  returned  with  the  consent 
of  the  seller  does  not  discharge  such  right 
of  action,  but  goes  in  diminution  of  the 
damages. 

Appeal  from  judgment  entered 
on  dismissal  of  complaint,  and 
from  order  denying  motion  for  a 
new  trial. 

Plaintiffs  were  manufacturers  of 
felt  goods,  having  a  factory  in 
Pennsylvania  and  a  store  in  New 
York  city.  Defendant  sent  to 
them  samples  of  certain  woven 
goods  ro  inquire  if  they  could  im- 
itate them  in  felt.  Plaintiflfs  pro- 
ceeded to  do  so,  and  after  sending 
samples  of  such  imitations  to  de- 
fendant he  gave  them  a  verbal  or- 
der for  75  pieces  of  such  imita- 
tions, to  be  delivered  in  instal- 
ments. After  the  delivery  of  the 
first  instalment  plaintiffs'  manag- 
ing clerk  in  New  York  called  up- 
on defendant  to  collect  the  price, 
but  was  put  off  upon  the  ground 
that  defendant  had  had  no  oppor- 


tunity to  inspect  the  goods,  and 
after  he  had  called  several  times 
defendant  finally  refused  to  receive 
the  goods  on  the  ground  that  they 
were  not  of  uniform  width.  There- 
upon plaintiffs' clerk  said  to  de- 
fendant, "  If  you  do  not  intend  to 
pay  for  the  goods,  send  them 
back."  Subsequently,  defendant 
sent  the  goods  to  plaintiffs'  store 
in  New  York,  but  plaintiffs  refus- 
ed to  receive  them,  and  notified 
defendant  that  unless  they  were 
taken  away  within  a  specified 
time  they  would  be  sold  at  auc- 
tion, which  was  afterwards  done. 
The  second  instalment  of  goods 
was  then  sent  to  defendant,  who 
refused  to  receive  them,  but  took 
them  into  his  store  for  safe  keep- 
ing, and  notified  plaintiffs  to  re- 
move them.  Plaintiffs  thereupon 
commenced  this  action  to  recover 
the  price  agreed  to  be  paid  for  the 
goods,  less  the  sum  received  for 
those  sold  at  auction.  Defendant 
claimed  that  the  contract  was  with- 
in the  statute  of  frauds,  and, 
moreover,  had  been  rescinded  by 
the  return  of  the  goods  with  the 
consent  of  plaintiffs.  It  appeared 
upon  the  trial  that  plaintiffs  did 
not  usually  deal  in  the  kind  of 
goods  ordered  by  defendant,  and 
that  their  manufacture  required  a 
departure  from  the  usual  course 
of  plaintiffs'  business  of  manufac- 
turing. 

Edward  C,  Graves,  for  applts. 

Adolph  Ascher,  for  respt. 

Held^  That  the  contract  was  not 
within  the  statute  of  frauds.  That 
when  the  contract  states,  or  neces- 
sarily implies,  that  the  article  is  to 
be  made  by  the  seller  in  some  des- 
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ignated  form  or  mode,  different 
from  the  articles  dealt  in  and  ordi- 
narily made  by  him,  to  suit  some 
specific  purpose  of  the  buyer,  it 
then  becomes  a  contract  for  work 
and  labor  and  not  of  purchase  and 
sale  within  the  meaning  of  the 
statute  of  frauds.  3  Parsons  on 
Contracts,  64;  73  N.  Y.,  262;  48 
N.  Y.,  17. 

That  there  was  no  rescission  of 
the  contract. 

That  since  the  contract  was  one 
for  work  and  labor  in  making  an 
article  to  be  delivered  at  a  future 
time,  the  refusal  of  defendant  to 
receive  and  pay  for  the  article  was 
a  breach  of  the  contract,  which 
gave  a  right  of  action  for  damages, 
and  the  fact  that  the  goods  were 
returned  with  consent  would  not 
discharge  the  right  of  action  for 
breach  of  the  contract,  but  would 
go  in  diminution  of  damages. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Davis,  P,J.;  Brady 
and  Daniels,  J  J,,  concur. 


CONTRACT.     AGENCY. 

N.  Y.  Supreme  Court.     General 
Term.    Fourth  Dept. 

George  M.   Chrysler,  ^respt,,  t. 
Truman  C.  Gray,  applt 

Decided  June,  1883. 

Where  a  seminary  student  arranged  with  the 
principal  of  the  school  to  pay  his  board 
with  services  as  teaclier,  and  there  was  evi- 
dence going  to  show  that  the  principal  was 
accustomed  to  receive  money  for  board 
bills  and  give  receipts,  and  then  account  to 
the  steward  of  the  seminary,  Held,  That  on 
a  suit  by  the  steward  for  the  student's  board 
bill  it  was  error  to  take  from  the  jury  the 
question  of  the  principal's  authority. 


Appeal  from  judgment  of  county 
court  on  verdict  rendered  ou  ap- 
peal from  justice's  court,  and  from 
order  of  county  court  denying  mo- 
tion for  new  trial. 

Plaintiffs  claim  is  for  boarding 
defendant  at  the  boarding  hall  of 
"Ives  Seminary."  Defendant 
gave  evidence  tending  to  show  that 
while  he  boarded  with  plaiatiflf  he 
was  a  student  at  the  seminary,  and 
that  he  taught  classes  at  an  agreed 
price,  under  an  arrangement  with 
the  principal  that  his  compensa- 
tion therefor  should  be  applied  in 
pay  men  t  of  his  board  and  expenses. 

The  catalogues  of  the  institu- 
tion, the  contents  of  which  were 
known  to  plaintiff,  and  by  which 
he  was  governed  as  to  the  price  of 
board  and  the  time  when  it  was 
payable,  held  out  to  the  public  the 
boarding  hall  as  an  adjunct  of  the 
seminary,  the  keeper  of  it  (plain- 
tiff) as  an  officer  or  employee  of 
the  institution,  and  the  principal 
as  the  person  to  be  applied  to  for 
board  and  for  any  information  re- 
specting it  not  contained  in  the 
catalogue.  Plaintiff,  by  his  mode 
of  doing  business,  recognized  the 
authority  of  the  principal  to  re- 
ceive pay  for  him  from  the  stu- 
dents. At  the  trial  defendant  offer- 
ed to  prove  by  one  Whiting,  a 
fellow  student,  that  he  boarded 
with  plaintiff,  and  made  arrange- 
ments for  his  board  with  the  prin- 
cipal, and  took  his  receipts  for  his 
board  with  the  knowledge  of  the 
plaintiff.  This  was  excluded  as 
incompetent  and  immaterial.  The 
trial  court  directed  a  verdict  in 
plaintiffs  favor  for  the  amount  of 
his  claim. 
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D.  O'Brien,  for  applt. 

P.  0.  Williams^  for  respt. 

Held,  Error.  The  evidence  rais- 
ed a  question  as  to  the  authority 
of  the  principal  to  bind  plaintiff 
that  should  have  been  submitted 
to  the  jury.  Whiting's  testimony 
should  have  been  admitted. 

Judgment  and  order  reversed, 
and  new  trial  ordered  in  county 
court,  costs  to  abide  event. 

Opinion  by  Smith,  P.  J.  :  Har- 
din and  Haighty  JJ,,  concur. 


ASSIGNMENT  FOR  CREDIT- 
ORS. 

N.  Y.  Court  of  Appeals. 

The  Emigrant  Industrial  Savgs. 
Bk.  V.  Roche  et  aL 

Decided  Oct.  2,  1888. 

The  owner  of  a  certain  judgment  made  a 
general  assignment  for  the  benefit  of  his 
creditors,  but  did  not  include  the  judgment 
in  his  inventory.  On  settlement  of  his  ac" 
counts  the  assignee,  by  order  of  the  court, 
assigned  to  a  bank  certain  personal  prop- 
erty and  all  claims,  notes,  book  accounts, 
judgmenU,  etc.,  against  certain  persons 
named,  and  against  **any  other  person  or 
persons  not  named  above."  Neither  the 
bank  nor  the  assignee  had  knowledge  of 
this  judgment.  Held,  That  the  judgment 
passed  to  the  bank. 

The  above  entitled  action  was 
brought  for  the  foreclosure  of  a 
mortgage.  After  a  sale  of  the 
mortgaged  premises  there  remained 
a  surplus  in  the  hands  of  the  ref- 
eree, which,  it  was  conceded,  be- 
longed to  the  owner  of  a  certain 
judgment.  This  judgment  was 
recovered  by  a  bank  and  assigned 
to  one  H.,  who,  wliile  holding  such 
assignment  and  owning  the  judg- 


ment, became  insolvent  and  made 
a  general  assignment  for  the  benefit 
of  his  creditors,  dated  August  14, 
1878,  and  which,  in  terms,  con- 
veyed all  his  property,  real  and 
personal,  to  the  assignee  for  the 
purposes  of  the  trust.  The  judg- 
ment was  not  inserted  in  the  in- 
ventory subsequently  made  and 
filed,  and  there  was  no  evidence 
that  it  ever  came  to  the  knowledge 
of  the  assignee.  Tha  bank  pur- 
chased and  became  the  owner  of 
all  claims  against  the  assignee, 
entitled  to  share  in  the  assigned 
estate,  and  then  the  assignee  ap- 
plied to  the  court  for  a  settlement 
of  his  accounts,  and  his  discharge. 
Citations  were  issued  and  published 
and  served,  as  required  by  law. 
On  the  return  day  the  assignee 
presented  his  accounts,  and  a  de- 
cree was  made,  with  the  bank's 
consent,  approving  tlie  accounts. 
The  decree  also  provided  that  the 
assignee  should  convey  to  the  as- 
signor all  the  real  estate  assigned 
to  the  assignee  ''and  mentioned 
in  the  inventory  and  schedules 
and  remaining  unsold,"  and  that 
all  the  rest  and  residue  of  said  as- 
signed estate,  including  cash, 
mortgages,  judgments,  and  all 
other  personal  property,  of  every 
kind  and  nature  whatsoever,  in- 
cluding book  accounts,  debts  due, 
etc.,  assigned  to  the  assignee,  and 
particularly  mentioned  and  set 
forth  in  the  inventory  and  sched- 
ules filed,  except  exempt  property, 
shall  be  turned  over  and  assigned 
forthwith  to  the  bank.  On  De- 
cember 11,  1879,  the  assignee  as- 
signed to  the  bank  certain  articles 
of  personal  property,  particularly 


Digitized  by 


Google 


448 


NEW  YORK  WEEKLY  DIGEST. 


mentioned,  and  all  claims,  notes, 
book  accounts,  judgments  or  other 
evidences  of  debt  which  existed  in 
favor  of  the  assignor  or  assignee 
against  certain  persons  particu- 
larly named,  and  against  ''any 
other  person  or  persons  not  named 
above."  When  the  decree  was 
entered  and  the  last  assignment 
executed  the  bank  had  no  knowl- 
edge of  the  judgment  in  question. 
On  December  16, 1880,  the  assignor, 
H.,  assigned  said  judgment  to  one 
K. 

Henry  Arden,  for  applt. 

Howard  Chippy  Jr.^  for  respt. 

Hdd^  That  the  judgment  passed 
to  the  bank;  that  the  assignment 
by  H.  should  be  so  construed  as 
to  give  effect  to  the  intention  of 
the  parties.  His  creditors  had  a 
right  to  have  all  his  property,  ex- 
cept such  as  was  by  law  exempt 
from  execution-,  applied  for  the 
purposes  of  the  trust,  and  the 
trust  remains  undischarged  so  long 
as  any  of  the  assigned  property 
remains  unapplied. 

Order  of  General  Term,  aflSrming 
order  of  Special  Term  confirming 
report  of  referee,  affirmed. 

Opinion  by  Earl^  J,;  Miller^ 
Davforth  and  Finch^  JJ.^  concur ; 
Ruger^  Ch.J.y  dissents;  Rapallo, 
J.,  does  not  vote;  Andrews^  J"., 
absent. 


EMINENT  DOMAIN.     PRAC- 
TICE. 

N.  Y.  Court  of  Appeals. 

In  re  petition  of  The  N.  Y.  L. 
&  W.  RR.  Co.,  applt, ^  for  ap- 
pointment of  Commissioners  to 
appraise  lands  of  Wolfe,  respt. 


I      Decided  Oct.  2,  1883. 

I 

I  The  Special  Term  has  power  in  its  discretion 
to  open*  a  default  of  the  property  owner 
I  and  refuse  confirmation  of  the  report  of 
'  commissioners  in  proceedings  to  take  lands 
I  for  railroad  purposes.  It  is  not  necessary 
I  to  resort  to  another  proceeding  for  that 
j      purpose. 

j  Appeal  from  order  of  General 
Term,  reversing  an  order  of  Special 
Term  confirming  the  report  of  the 
commissioners.  It  appeared  that  on 
the  motion  for  confirmation  of  the 
report  W.,  who  was  in  default, 
appeared  and  explained  and  ex- 
cused his  default  and  asked  that 
the  report  of  the  commissioners  be 
set  aside  and  a  new  hearing  or- 
dered. The  Special  Term  refused 
the  request  and  confirmed  the  re- 
port upon  the  express  ground  that 
it  had  no  discretion  in  the  matter 
and  could  not  for  such  reason  re- 
fuse confirmation.  The  General 
Term  held  that  this  was  error;  that 
power  to  open  the  default  and  re- 
fuse confirmation  existed,  and  re- 
mitted the  case  to  the  Special 
Term  for  the  exercise  of  its  discre- 
tion. 

Ohas.  B,  Wheeler^  for  applt. 

Oeorge  Wadsworth^  for  respt. 

Held,  That  the  ruling  of  the 
General  Term  was  correct.  64  N. 
Y.,  60.  It  was  not  necessary  to 
resort  to  a  separate  proceeding; 
the  question  could  be  raised  on  the 
motion  to  confirm. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term  confirm- 
ing report,  affirmed. 

Per  curiam  opinion.  All  con- 
cur, except  Andrews^  J".,  absent. 
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ATTORNEYS. 

N.  Y.  Court  of  Appeals. 

In  re  Hahn. 

Decided  Oct.  2,  1883. 

An  unqualified  abandonment  of  a  case  by  an 

attorney  will  deprive  him  of  his  lien. 
Affirming  S.  C,  16  W.  Dig.,  357, 

K.  was  substituted  as  attorney 
for  H.  in  the  place  of  M.,his  orig- 
inal attorney.  It  appeared  that  M. 
had  refused  to  go  on  with  the  case 
or  hold  further  intercourse  with 
his  client  in  regard  thereto,  and 
suggested  the  employment  of  an- 
other lawyer,  without  attaching 
any  condition.  No  appeal  was 
taken  from  the  order  of  substitu- 
tion, and  at  a  subsequent  term  of 
the  Supreme  Court  K.  was  substi- 
tuted in  the  place  of  M.  and  au- 
thorized to  file  the  remittitur  and 
collect  the  costs.  From  this  order 
M.  appealed. 

Henry  H.  Morange^  applt.  in 
person. 

D.  Olark  Briggs^  for  respt. 

Held^  That  M.  was,  as  far  as  the 
case  in  hand  was  concerned,  as  one 
dead  or  disabled,  and  it  was  clear- 
ly within  the  power  of  the  court  to 
permit  the  appointment  or  substi- 
tution of  a  new  attorney,  and 
cause  for  that  having  been  shown 
it  was  within  its  discretion  to  de- 
termine upon  what  terms  it  should 
be  done.  Rule  109,  Supreme  Court, 
and  among  others  whether  the 
judgment  or  order  when  obtained 
should  be  chargeable  with  his  fees. 
12  M.  &  W.,  451  ;  10  Wall.,  483. 

Although  the  lien  of  an  attorney 
would  under  ordinary  circumstan- 
ces attach  to  the  final  decision  in 

Vol.  17.— No.  19b 


such  a  proceeding,  71  N.  Y.,  448, 
M.  having  refused  to  do  the  act 
whichf  would  have  rendered  a  judg- 
ment in  his  client's  favor  possible, 
and  so  waived  a  right  to  which  he 
might  otherwise  have  become  enti- 
tled, if  for  his  services  rendered 
before  judgment  there  was  an  in- 
choate right  to  lien  it  was  lost  by 
his  unqualified  abandonment  of 
the  case. 

An  attorney  cannot  leave  his 
client  in  the  middle  of  a  matter 
because  he  does  not  supply  him 
with  money,  or  by  reason  of  any 
other  difficulty,  without  running 
the  risk  of  losing  the  benefit  of 
that  relation.  L.  R.,  6  Eq.,  326; 
19  id.,  440.       . 

Order  of  General  Term,  affirm- 
ing order  of  Special  Term,  affirm- 
ed. 

Opinion  by  Danforth^  J,  All 
concur,  except  Andrews,  /.,  ab- 
sent. 


REPLEVIN. 
N.    Y.   Court  of  Appeals. 

Simpson  et  al.,  applts,^  v.   St. 
John,  respt. 

Decided  Oct.  2,  1883. 

Property  which  is  delivered  to  the  property 
clerk  of  the  police  department,  by  order  of 
the  magistrate,  pending  a  prosecution,  is 
in  the  custody  of  the  law,  and  cannot  be 
taken  away  from  the  possession  of  such 
clerk  until  such  custody  is  ended  by  a  con- 
viction or  acquittal,  or  by  an  order  of  the 
magistrate  permitting  its  surrender  to  the 
owner. 

The  owner's  right  of  possession  cannot  be  en- 
forced while  the  circumstances  justify  a 
retention  for  purposes  of  police  justice. 

Prior   to  January  31,    1883,  one 
H.    obtained,   as    is    charged,  by 
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false  pretense,  from  one  F.,  cer- 
tain personal  property,  including 
two  diamond  bracelets.  On  Feb- 
ruary 1st,  H.  was  arrested  on  a 
warrant  obtained  from  a  police 
justice  and  taken  before  a  magis- 
trate, who  committed  him  for  ex- 
amination. On  February  2d,  F. 
appeared  before  the  magistrate  to 
give  her  testimony  as  to  the  al- 
leged felony.  The  magistrate  di- 
rected an  officer  to  go  to  plaintiffs 
pawnbroking  shop  and  demand 
the  bracelets,  which  were  de- 
scribed in  a  written  order  given  by 
the  magistrate.  The  officer  de- 
manded and  received  the  bracelets, 
and  gave  as  a  receipt  the  magis- 
trate's order.  The  bracelets  were 
taken  to  the  magistrate  and  iden- 
tified by  F.  as  her  property.  The 
magistrate  then  committed  H.  for 
trial,  and  directed  the  officer  to  de- 
liver the  bracelets  to  defendant, 
who  is  and  was  the  property  clerk 
of  the  police  department.  The 
bracelets  were  delivered  to  de- 
fendant, who  still  retains  them  in 
his  possession.  Plaintiffs  then 
brought  this  action  to  recover  pos- 
session of  the  bracelets,  and  upon 
an  affidavit  in  the  form  prescribed, 
and  a  bond  in  due  form  delivered 
to  the  sheriff,  required  that  officer 
to  replevin  them.  The  deputy 
sheriff  served  copies  of  these  pa- 
pers on  defendant,  and  demanded 
the  bracelets.  Defendant  admit- 
ted they  were  in  his  custody,  but 
refused  to  deliver  them  up.  Plain- 
tiffs then  applied  for  an  order  of 
arrest  against  defendant.  His  ap- 
plication was  denied. 

Ahram  Kling,  for  applts. 

D.  J.  Dean^  for  respt. 


Held^  No  error ;  that  the  tem- 
porary possession  by  defendant  of 
the  bracelets  is  within  the  police 
power.  The  property  clerk  in  the 
city  of  New  York  is  merely  the 
agent  of  the  criminal  court  pend- 
ing the  prosecution,  and  holds  the 
property  for  the  time  being  sub- 
ject to  its  orders.  It  is,  therefore, 
in  the  custody  of  the  law,  and  can- 
not be  taken  away  until  thafi  cus- 
tody is  ended  by  a  conviction  or 
acquittal,  or  by  an  order  of  the 
magistrate  permitting  its  surren- 
der to  the  owner.  47  Barb.,  388. 
The  provisions  of  the  Revised 
Statutes  on  the  subject  are  sui)er- 
seded  by  those  of  the  Code  of 
Criminal  Procedure.  §§  685,  686, 
&c. 

The  proceedings  for  the  claim 
and  delivery  of  personal  property 
were  not  intended  to  repeal  or  ren- 
der nugatory  the  police  power  of 
retention  for  purposes  of  police 
justice,  and  the  owner's  right  of 
possession  cannot  be  enforced  while 
the  circumstances  justify  such  re- 
tention. 

Order  of  General  Term,  affirm- 
ing order  denying  motion  for  order 
of  arrest,  affirmed. 

Opinion  by  Mnch^  J, 

All  concur,  except  ATidrews, 
«A,  absent. 

APPEAL.     REFERENCE. 

N.  Y.  Court  of  Appeals. 

Leonard,  appU,^  v.  Mulry,  respt 

Decided  October  2,  1883. 

After  making  his  report,  a  referee  accepted 
from  the  plaintiff  an  agreement  giving  him 
a  lien  on  the  judgment.  The  report  and 
judgment  were  set  aside  on  the  ground 
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that,  under  the  circumstances,  the  referee 
became  disqualified  to  settle  the  case  on 
appeal.  HM,  That  the  order  was  in  the 
discretion  of  the  Supreme  Court,  and  that 
no  appeal  would  lie  therefrom  to  the  Court 
of  Appeals. 

This  was  an  appeal  from  an  or- 
der of  the  General  Term,  afl9rming 
an  order  of  Special  Term  setting 
aside  the  report  of  a  referee  herein 
and  a  judgment  entered  thereon 
in  favor  of  plaintiff,  on  the  ground 
that  the  referee,  having  accepted 
an  agreement  from  plaintiff,  giving 
him  a  lien  upon  the  judgment  and 
cause  of  action  to  secure  a  balance 
due  for  his  fees,  became  disquali- 
fied to  settle  the  case  on  an  appeal 
therefrom  by  defendant.  It  ap- 
peared that  at  the  time  of  the 
agreement  between  the  referee  and 
plaintiff  they  were  both  notified 
that  the  defendant  intended  to 
appeal  from  the  judgment  against 
him. 

Walter  L.  Livingston^  for 
applt. 

Christopher  Fine^  for  respt. 

Held,  That  the  appeal  should  be 
dismissed.  The  order  appealed 
from  rested  in  the  discretion  of 
the  court  below  in  the  exercise  of 
its  jurisdiction  over  the  conduct 
of  referees  in  the  disposition  of 
causes  submitted  to  them,  over 
which  this  court  has  no  power. 
63  N.  Y.,  630;  56  id.,  72;  59  id  , 
635.  The  plaintiff  having  elected 
to  disqualify  the  referee  before 
whom  the  trial  was  had,  cannot 
avoid  the  consequences  of  that  act 
to  the  prejudice  or  inconvenience 
of  his  adversary. 

Appeal  dismissed. 

Opinion  by  Davforth,  J.  All 
concur. 


APPEAL.     WAIVER. 

N.  Y.  Court  of  Appeals. 

Harris  et  aL,  respts,,  v.  Brown, 
applt. 

Decided  Oct.  2,  1883. 

The  right  to  appeal  from  an  order  denying  a 
motion  is  waived  by  a  renewal  of  the  motion. 

Where  a  motion  has  been  made  and  denied, 
a  subsequent  order  to  show  cause  and  the 
hearing  of  the  same  motion  on  additional 
papers  is  equivalent  to  granting  leave  to 
renew. 

Affirming  8. 0.,  17  W.  Dig.,  154. 

This  action  was  brought  to  re- 
cover the  price  of  certain  goods 
sold  and  delivered  by  plaintiffs  to 
defendant.  The  complaint  alleged 
fraud  on  the  part  of  defendant  in 
purchasing  the  goods.  An  order 
of  arrest  was  obtained,  which  de- 
fendant moved  to  vacate,  on  the 
papers  on  which  it  was  granted. 
This  motion  was  denied.  Defend- 
ant then,  upon  the  original  papers 
and  additional  affidavits,  before 
the  same  judge  who  granted  the 
original  motion,  moved,  upon  an 
order  to  show  cause  granted  by 
him,  to  vacate  the  order  of  arrest. 
This  motion  was  also  denied.  De- 
fendant then  appealed  from  the 
order  denying  his  first  motion  to 
vacate.  It  did  not  appear  that  any 
formal  leave  to  renew  the  motio^i 
had  been  granted.  Plaintiffs 
moved  to  dismiss  the  appeal  and 
their  motion  was  granted. 

Samuel  Hand^  for  applt. 

Abram  Kling,  for  respts. 

Held,  No  error  ;  that  defendant 
had  waived  his  right  to  appeal  by 
a  renewal  of  the  motion  to  vacate 
the  order  of  arrest.  His  remedy 
was  by  appeal  from   the  second 
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order  ;  that  although  no  formal 
leave  was  granted  to  renew  the 
motion  the  granting  of  the  order 
to  show  cause  and  the  hearing  of 
the  motion  on  additional  affidavits 
was  in  fact  granting  leave  to  renew 
the  motion  and  a  renewal  thereof. 
Defendant  has  abandoned  his  first 
motion  and  placed  the  case  in  a 
position  where  the  merits  of  the 
motion  cannot  be  disposed  of  on 
the  first  motion,  for  the  reason 
that  on  the  second  application  a 
state  of  facts  may  have  been  pre- 
sented which  would  sustain  the 
order  of  arrest,  although  the  orig- 
inal papers  may  have  been  defec- 
tive. 

Conceding  that  to  constitute  a 
waiver  of  the  right  of  appeal  some 
benefit  should  have  been  received, 
such  a  rule  cannot  be  invoked 
where  the  defendant  has  renewed 
his  motion  to  vacate  without  ap- 
peal from  the  first  order  denying 
such  motion. 

Order  of  General  Term,  affirm- 
ing order  dismissing  appeal,  af- 
firmed. 

Opinion  by  Miller^  J,  All  con- 
cur, except  Ruger^  Ch.  J,^  and 
Earl^  J.,  dissenting,  and  An- 
drews^ J.^  absent. 


ATTACHMENT.      NATIONAL 
BANKS. 

N.  Y.  Court  of  Appeals. 

Ray  nor  et  ^iV^applts,  v.  The  Pa- 
cific National  Bank  of  Boston, 
respt. 

Decided  Oct.  2,  1883. 

The  validity  of  an  attachment  against  a  Na- 
tional Bank  is  to  be  determined  by  the  con- 


dition of  the  bank  at  the  time  it  is  issued. 
An  attachment  issued  when  the  bank  is 
insolvent  and  in  charge  of  an  examiner  is  in 
violation  of  the  statute  and  is  not  rendered 
valid  by  a  subsequent  acquisition  of  cap- 
ital by  the  bank. 

The  bank  is  not  estopped  from  setting  up 
its  insolvency  by  the  fact  that  it  has  paid 
some  of  its  creditors  in  full . 

Section  6,242  U.  S.  R.  8.,  was  not  repealed 
by  §  4  of  the  act  of  July  12,  1888. 

Affirming  8.  C,  17  W.  Dig.,  230. 

Appeal  from  an  order  of  General 
Term,  affirming  an  order  of  Spe- 
cial Term  vacating  an  attachment 
on  the  ground  of  want  of  jurisdic- 
tion. The  attachment  was  issued 
January  9,  1882,  on  an  affidavit 
which  stated  that  defendant  was 
in  an  embarrassed  condition  and 
was  about  to  or  had  failed.  An 
affidavit  of  the  bank  examiner 
showed  that  defendant  had  been 
insolvent  since  Nov.  18,  1881,  and 
its  doors  had  been  closed  since 
that  date  and  that  its  debts  and 
obligations  greatly  exceeded  the 
total  value  of  all  its  available  as- 
sets. On  May  22,  1882,  it  was 
placed  in  the  hands  of  the  receiver. 
It  appears  that  at  the  time  of  the 
issuing  of  the  attachment  the 
property  and  affairs  of  the  bank 
were  actually  in  charge  of  a  na- 
tional bank  examiner  under  the 
direction  of  the  comptroller  of  the 
currency.  The  examiner's  report 
shows  that  at  the  time  the  bank 
was  insolvent  to  a  large  amount, 
there  being  a  deficiency  in  the  as- 
sets of  over  $1,000,000.  After- 
wards, by  an  assessment  upon  its 
stockholders  and  voluntary  aid 
extended  to  it  by  its  directors,  it 
placed  itself  in  such  condition  that 
in  March,  1882,  it  resumed  business 
for  a  short  period,  but   nitimately 
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failed  and  on  May  22,   1882,  was 
officially  declared  insolvent. 

Matthew  Hale,  for  applts. 

Willard  Bartleft,  for  respt. 

Held,  That  the  condition  of  the 
bank  at  the  time  the  attachment 
was  issued  is  the  material  point, 
and  the  attachment  having  been 
issued  when  the  bank  was  insol- 
vent it  was  in  violation  of  the  stat- 
ute and  could  not  be  made  valid 
by  the  subsequent  acquisition  by 
defendant  of  further  capital. 

It  appeared  that  between  March, 
1882.  and  May  22,  1882,  when  the 
defendant  finally  failed,  it  paid  a 
large  amount  of  debts  in  full. 
Plaintiffs  claimed  that  this  es- 
topped defendant  from  setting  up 
its  insolvency  to  avoid  the  attach- 
ment. 

Held^  Untenable ;  that  the 
fact  that  the  funds  of  the 
bank  have  been  depleted  by  pay- 
ment to  some  creditors  in  full  is 
no  reason  for  permitting  other 
preferences. 

Section  4  of  the  act  of  Congress 
of  July  12,  1883,  does  not  operate 
as  a  repeal  of  section  5242  U.  S.  R. 
S.  Section  4  applies  by  its  ex- 
press terms  only  to  suits  thereaf- 
ter brought  against  national  banks 
and  provides  merely  that  the  ju- 
risdiction for  such  suits  shall  be 
the  same  as  for  suits  against  state 
banks.  The  repeal  is  only  of  laws 
inconsistent  with  that  provision. 

Order  of  General  Term,  affirm- 
ing order  vacating  attachment,  af- 
firmed. 

Opinion  by  Rapallo,  J,  All  con- 
cur. 


CORPORATIONS.    PARTIES. 

N.  Y.  Supreme  Court.  General 
Term.  Third  Dept. 

The  Ithaca  Gas  Light  Co.,  v. 
Lafayette  Tremain  et  al. 

Decided  July,  1883. 

Where  a  stockholder  in  a  corporation  alleged 
mismanagement  by  its  president  and  treas- 
urer, and  at  the  request  of  the  stockholder, 
action  was  brought  by  said  corporation 
against  said  president  and  treasurer  (who 
practically  controlled  both  sides  of  the 
action).  Held,  That  the  stockholder  should 
be  made  a  party  defendant  as  being  a  party 
who  had  an  interest  in  the  subject  matter, 
within  §  452  of  New  Code. 

It  seems,  that  having  been  made  a  defendant, 
the  stockholder  might  under  New  Code,  § 
521,  set  up  against  his  co-dtfendants  their 
mismanagement  of  the  corporation. 

One  Beatley,  a  stockholder  of 
plaintiff,  began  an  action  against 
the  corporation  above  named  and 
defendants,  who  are  its  president 
and  treasurer,  alleging  misman- 
agement. That  action  was  dis- 
continued because  no  demand  had 
been  first  made  of  the  corporation 
to  bring  the  same.  Beatley,  by 
his  attorney,  then  requested  the 
president  to  bring  an  action  in  the 
name  of  the  corporation  against 
himself  and  the  treasurer  for  the 
money  claimed  to  have  been 
wrongfully  converted  by  them  ; 
and  Beatley  offered  a  bond  to  in- 
demnify the  corporation  if  al- 
lowed to  conduct  the  suit.  The 
president  declined.  Hedeniedany 
mismanagement.  This  suit  was 
begun  by  an  attorney  of  the  pres- 
ident's choosing,  and  the  defend- 
ants appeared  by  counsel  of  his 
selection.  Beatley  then  moved  to 
be  made  a  party  defendant.    The 
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motion  was  granted.  Plaintiflf 
and  defendants  appeal. 

/.  McGuire,  for  applts. 

L.  E.  Warren,  for  respt.  Beat- 
ley. 

Held,  That  the  order  was  proper. 
Beatley,  as  a  stockholder,  had  an 
interest  in  the  subjeot  matter 
within  §  462,  New  Code.  The 
stockholders  are  the  real  parties 
in  interest  in  a  corporation.  It  is 
absurd  to  say  that  in  an  action 
controlled  by  the  officers  of  a  cor- 
poration there  could  be  an  inves- 
tigation into  their  mismanage- 
ment. This  result  may  not  be 
thoroughly  accomplished  by  mak- 
ing Beatley  a  party.  Still,  we  are 
not  prepared  to  say  that  he  may 
not,  under  §  521  of  New  Code, 
allege  against  the  defendants  the 
mismanagement  of  which  he  com- 
plains. 

Order  affirmed,  with  $10  costs 
and  disbursements. 

Opinion  by  Learned,  P.  J.  ; 
Boardman,  J.,  concurs ;  BocTces, 
J.,  not  acting. 

ASSESSMENTS. 

N.  Y.  Court  of  Appeals. 

In  r^  petition  of  Bradley  to  va- 
cate assessment. 

Decided  Oct.  2,  1883. 

Where  the  work  has  been  done  upon  a  dif- 
ferent grade  from  that  established  by  law, 
one  whose  property  has  been  materially  in- 
jured by  such  change  of  grade  should  not 
be  compelled  to  contribute  to  its  expense. 

The  petitioner  sought  to  vapate 
an  assessment  upon  certain  lots  of 
his  in  the  city  of  New  York,  for 
regulating  and  grading  the  street 


on  which  they  were  situated, 
on  the  ground  that  it  was 
done  upon  another  and  different 
grade  from  the  one  established  by 
law.  It  appeared  that  less  filling 
was  required,  and  the  work  cost 
less  in  consequence  than  if  it  had 
been  done  in  accordance  with  the 
lawful  grade.  The  petitioner's 
complaint  alleged,  and  the  proofs 
sustained  the  allegation,  that  the 
change  of  grade  was  a  material  in- 
jury to  his  property. 

John  C.  Shaw,  for  applt. 
B,  J.  Bean,  for  respt. 

Held,  That  he  should  not  be 
compelled  to  contribute  to  the  ex- 
pense of  the  work.  If  he  had  not 
been  aggrieved  by  the  change  of 
grade  he  could  not  have  main- 
tained this  proceeding. 

Order  of  General  Term,  dismiss- 
ing petition,  reversed  and  matter 
remitted  to  Special  Term. 

Opinion  by  Rapallo,  J.  All 
concur,  except  Andrews,  J., 
absent. 


BASTARDY. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Joseph  E.  Tyler,  appU.,  v.  Oliver 
P.  Rose,  respt. 

Decided  July,  1883. 

The  provisions  of  2  R.  8.»  6th  ed„  898,  §  5.  Uiat 
if  any  woman  shall  be  delivered  of  a  bastard 
child  which  is  chargeable  to  any  town,  the 
overseers  of  the  poor  of  the  town  "  where 
such  wonoan  shall  be  "  shall  apply  to  some 
justice  to  make  inquiry  into  the  facts,  must 
be  construed  to  mean  the  overseers  of  the 
town  where  the  woman  has  her  domicile  or 
residence,  and  not  those  of  the  town  where 
she  may  be  temporarily. 
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Appeal  from  a  jndgment  dis- 
missing the  complaint. 

The  action  was  for  false  im- 
prisonment. Defendant  was  an 
overseer  of  the  poor  of  Smithville. 
A  woman  named  McDonald,  a 
resident  of  the  town,  applied  to 
him  for  help  for  herself  and  ille- 
gitimate child,  both  being  paupers 
and  chargeable  t^  the  town.  She 
made  affidavit  that  defendant  was 
the  father  of  her  child.  Bastardy 
proceedings  were  taken  before  two 
justices  of  Smithville.  At  this 
time  the  woman  was  at  work  by 
the  week  in  the  town  of  Greene, 
just  across  th^  line  from  Smith- 
ville. A  warrant  was  issued,  valid 
on  its  face.  Under  it  plaintiff  was 
arrested,  but,  on  the  trial,  was  dis- 
charged because  the  aflBdavit  on 
which  the  warrant  was  issued  was 
taken  in  Greene.  No  malice  on 
defendant's  part  was  shown. 

8.  Bundy,  for  applt. 

O,  W.  jRapy  for  respt. 

Held,  That  the  justice  had  juris- 
diction. The  statute,  2  R.  S.,  6th 
ed.,  898,  §  6,  in  speaking  of  action 
of  overseers  of  the  town  "where 
such  woman  shall  be,"  means  her 
actual  domicile  or  residence,  not 
where  she  may  be  during  a  tem- 
porary absence  from  home.  It  is 
clear  that  here  the  domicile  was 
Smithville  and  not  Greene  where 
the  woman  worked  by  the  week. 
We  do  not  think  Sprague  v. 
Eccleston,  1  Lans.,  74,  in  conflict 
with  these  views.  Then  the 
mother's  domicile  was  in  Preston, 
and  the  overseers  of  McDonough 
had  no  jurisdiction. 

Judgment  affirmed,  with  costs. 


Opinion  by  Learned^  P.  J. ; 
BoardmaUy  /.,  concurs  in  result  ; 
BocIceSy  /.,  dissents. 


SCHOOLS. 

N.  Y.  Supreme  Court.    General 
Term.     Third  Dept. 

Oliver  Porter,  appU,^  v.  William 
H.  Robinson  et  al.,  respts. 

Decided  July,  1883. 

The  trustees  of  a  Union  School  District  or- 
ganized under  Laws  of  1864,  ch.  555,  tit. 
IX.,  are  a  corporation,  and  a  majority  of 
the  board  is  suflacient  to  act  and  decide. 

The  object  of  notifying  a  trustee  of  a  meet- 
ing of  a  corporation  is  to  give  him  an  op- 
portunity to  attend,  and  where  such  notice, 
if  given,  would  be  ineffectual,  a  meeting 
will  be  valid  though  notice  has  not  been 
given  him. 

Defendants  were  trustees  of  a 
Union  School  District  organized 
under  Laws  of  1864,  ch.  565,  tit. 
IX.  The  defendant  Stone  was 
elected  to  the  board  on  second 
Tuesday  of  October,  1877.  He  was 
then  out  of  the  State  ;  had  gone 
from  it  in  August  and  did  not  re- 
turn to  it  until  November  14. 
During  his  absence  he  received  no 
notification  of  his  election  from 
the  Clerk  of  the  District,  but  was 
notified  by  a  co-trustee  by  a  letter 
received  in  October.  He  first  acted 
as  trustee  on  December  20.  On 
November  9,  defendants  (except 
Stone)  signed  a  warrant  for  a 
school  tax  against  plaintiff  and 
other  taxable  inhabitants  and  de- 
livered it  to  the  collector.  On  De- 
cember 20  the  warrant  was  re- 
newed. This  renewal  Stone  signed. 
Under   the  warrant  and  renewal 
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the  collector  seized  certain  prop- 
erty of  plaintiflf,  and.for  this  the 
action  is  brought.  The  court  be- 
low directed  a  verdict  for  defend- 
ants. 

J.  McGhjbire,  for  applt. 

Waters  &  Knox^  for  respts. 

Held^  That  the  trustees  were  a 
body  corporate.  76  N.  Y.,  311. 
That  to  them,  as  a  corporation, 
the  common  law  rule  or  §  6  of  1 
R.  S.,  m.,  p.  600,  seems  to  apply 
when  considering  the  validity  of  a 
meeting:  i,  e.  that  a  majority  of 
the  persons  duly  assembled  is  suf- 
ficient to  act  and  decide.  The  only 
question  would  be  whether  an 
omission  to  notify  one  of  the  trus- 
tees would  show  that  the  majority 
were  not  duly  assembled.  We 
should  be  of  opinion  that  in  the 
absence  of  bad  faith  such  failure 
would  not  invalidate  the  action  of 
the  majority.  But  we  do  not 
think  this  question  arises,  for  the 
object  of  notice  is  to  give  the  per- 
son notified  an  opportunity  to  at- 
tend. Here  Stone  was  in  Minjie- 
sota,  had  never  been  notified  of 
hid  election,  and  remained  in  that 
State  until  after  the  meeting  at 
which  the  warrant  was  signed. 
By  his  act  he  waived  notice.  And 
we  may  add  that  there  is  some 
evidence  that  the  tax  list  was  sub- 
mitted at  a  regular  meeting  of  the 
trustees.  Of  these  members  are 
presumed  to  have  notice.  22  N. 
Y.,  128.  We  think  the  warrant 
was  valid. 

We  do  not  think  the  objection 
vajid  that  the  Board  should  have 
waited  until  the  warrant  had  run 
out  before  renewing  it.  We  think 
there  is  no  reason  why  they  should 


wait.  §  86,  tit.  7,  ch.  556,  Laws  of 
1864. 

Judgrhent  and  order  aflSrmed, 
with  costs. 

Opinion  by  Learned^  P.  /.; 
Boardman  and  Bockes,  J  J. ,  con- 
cur. 


HIGHWAYS. 

N.  Y.  Supreme  tJucRT.    General 
Term.    TiJiId  Dept. 

The  People  ex  rel.  Fletcher 
Brookway,  appU.^  v.  Horatio 
Whitney,  Commissioner,  respt 

Decided  July,  1883. 

Where  proceedings  to  lay  out  a  highway  did 
not  show  that  the  applicant  was  liable  to  be 
assessed  for  highway  labor,  Held,  that  proof 
might  be  made  of  this  fact  aliunde. 

Under  ch.  696,  Laws  of  1881,  a  commissioner 
of  highways  cannot  refuse  to  lay  out  a  road 
after  the  jury  have  certified  to  its  neces- 
sity ;  and  he  must  within  thirty  days  from 
the  date  of  such  certificate  proceed  to  lay 
out  the  highway  in  the  manner  required 
by  tit.  1,  art.  4,  ch.  16,  pt.  1,  R.  8. 

Certiorari  to  review  an  order 
laying  out  a  highway.  The  ap- 
plication for  a  highway  did  not 
show  that  the  applicant  was  liable 
to  be  assessed  for  highway  labor. 
Another  defect  alleged  by  the  re- 
lator was  that  after  receiving  the 
(Certificate  of  the  jury  as  to  the  ne- 
cessity of  the  highway  the  com- 
missioner did  not  give  notice  to 
relator,  an  owner  of  land  through 
which  the  highway  passed,  of  the 
time  and  place  of  deciding  on  the 
application.  2  R.  S.,  m.  p.  614, 
sec.  62. 

/.  K  Van  Dewalcer^  for  relator. 

Smith  &  Robertson,  for  respt. 

Held,  That  as  the  return  stated 
the  applicant  was  liable  to  be  as- 
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sessed  for  highway  labor,   the  de- 
fect was  cured,  56  N.  Y.,  383,  as 
the  statement  must  be   taken  »- 
true  unless  the  contrary  is  shown. 
Code,  §  2,139. 

As  to  the  other  objection  it  is  no 
longer  within  the  power  of  a  com- 
missioner of  highways  to  refuse  to 
lay  oat  a  highway.  By  ch.  696  of 
1881,  amending  sec  60,  art.  4,  tit. 
1,  ch.  16,  part  1,  R.  S.  (also 
amended  by  ch.  465  of  1877)  the 
commissioner  must  immediately 
file  the  certificate  of  the  jury,  and 
within  thirty  days  from  its  date 
be  must  lay  out  the  highway  in 
the  manner  required  by  tit.  1,  art. 
4,  ch.  16,  part  1,  R.  S. 

Order  affirmed,  with  $50  costs 
and  disbursements  against  relator. 

Opinion  by  Learned^  P.  /./ 
Boardman  and  Bockes^  JJ,^  con- 
cur. 


EVIDENCE. 

N.Y.  Supreme  Court.  General 
Term.  First  Dept. 

Joseph  A.  Vose,  respt^  v.  Fran- 
cis S.  Street  et  al.,  applts. 

Decided  June  1,  1883. 

In  an  action  to  recover  for  money  spent  in 
advertising  defendant's  business  at  defend- 
ant's request  it  is  a  fatal  error  to  exclude 
the  following  question  put  to  plaintiff: 
*'  Are  you  willing  to  say  now,  under  oath, 
that  defendants  owed  you  one  dollar  for 
advertising,  or  on  any  account  ?  Please 
answer,  yes,  or  no." 

Appeal  from  a  judgment  recov- 
ered on  the  report  of  a  referee. 

Plaintiff,  who  was  a  general  ad- 
vertising agent,  was  employed  by 
defendants  to  advertise  a  paper 
published  by  them,  which  he  did 

Vol.  17— No.  20. 


in  several  hundred  papers  to  the 
extent  of  $129,265  and  paid  for  the 
same.  He  claimed  that  defend- 
ants had  never  repaid  him  more 
than  $30,295,  and  brought  this  suit 
to  recover  the  balance.  In  the 
course  of  his  cross-examination  he 
was  asked,  "Are  you  willing  to 
say  now,  under  oath,  that  Street 
&  Smith  owed  you  one  dollar  for 
advertising,  or  on  any  account  ? 
Please  answer,  yes  or  no."  This 
question  was  objected  to  by  plain- 
tiflTs  counsel  on  the  ground  that 
(1)  it  fixed  the  amount  of  indebt- 
edness;  (2)  it  called  for  a  conclu- 
sion, and  (8)  because  the  answer 
yes  or  no  could  not  have  aflfected 
the  result,  and  it  was  excluded  by- 
the  referee. 

Lockwood  <fe  Crosby^  for  applts. 

Erastus  Oooke^  for  respt. 

Held^  Error.  That  the  question 
was  a  proper  and  pertinent  one, 
and  plaintiff  should  have  been  al- 
lowed to  answer  it. 

Judgment  reversed  and  new 
trial  granted. 

Opinion  by  Brady ^  J.  ;  DatiSy 
P.  J".,  and  Daniels y  /.,  concur.      ' 


ASSESSMENTS.    PARTITION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 


William 
Chase. 


I.    Chase   v.    Nelson 


Decided  June  1,  1883. 

The  determination  of  an  application  to  re- 
lievo certain  property  from  an  assessment 
in  favor  of  the  applicant  on  the  ground 
that  the  assessment  was  void  does  not  of 
itself  relieve  other  property  from  the  same 
assessment. 
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It  seems  that,  after  the  right  to  apply  for  the 
vacation,  etc.,  of  an  assessment,  confirmed 
before  the  enactment  of  Chap.  550,  Laws  of 
1880,  by  one  of  the  two  proceedings  provided 
for  that  purpose  by  that  act,  has  been  lost 
by  limitation,  such  an  assessment  becomes  a 
legal  charge  against  the  land  and  may  be 
collected,  although  it  may  be  fundamentally 
defective  and  other  land  may  have  been 
relieved  from  it  for  that  reason  on  the  ap- 
plication of  its  owner. 

The  purchaser  at  a  partition  sale,  according 
to  the  terms  of  which  all  taxes,  assess- 
ments, etc.,  on  the  premises  were  .to  be 
paid  by  the  referee  out  of  the  purchase 
money,  will  not  be  compelled  to  complete 
his  purchase  of  land  upon  which  there  is 
an  assessment  of  the  character  above  de- 
scribed, which  the  referee  refuses  to  dis- 
charge. 

Appeal  from  an  order  denying 
motion  directing  the  referee  to 
pay  oflf  and  discharge  an  assess- 
ment on  a  portion  of  the  property 
partitioned  in  this  action  for  regu- 
lating, etc.,  Tenth  avenue. 

Appellant  was  the  purchaser  of 
certain  lots  at  a  sale  in  partition 
had  in  this  action.  By  the  terms 
of  the  sale,  all  taxes,  assessments 
and  other  incumbrances  which  were 
liens  on  the  premises  were  to  be 
paid  by  the  referee  out  of  the  pur- 
chase money.  At  the  time  when 
the  sale  was  made  the  lots  pur- 
chased by  appellant  had  been  as- 
sessed for  regulating,  grading,  etc., 
Tenth  avenue,  and  this  assessment 
appeared  upon  the  records  as  a  lien 
against  said  lots.  The  referee  re- 
fused to  pay  this  assessment  for 
the  reason  that  other  lands  had, 
on  application  of  their  owners, 
been  relieved  from  it  because  the 
improvement  for  which  it  was 
levied  had  not  been  ordered  by  the 
Common  Council,  in  which  the 
legal  authority  to  direct  it  then  ' 


was.  85  N.  Y.,  1.  This  assess- 
ment was  confirmed  before  the 
enactment  of  Chap.  550,  Laws  of 
1880,  creating  the  assessment  com- 
mission, and  it  appeared  that 
neither  proceeding  allowed  by 
that  act  to  be  instituted  to  vacate, 
etc.,  such  assessments  had  been 
commenced  by  the  owners  of  the 
land  in  question  within  the  time 
limited  therefor. 

Henry  Oottgetren  and  Meyer  S. 
Isaacs^  for  applt. 

James  C.  Carter,  Alfred  Roe 
and  John  J,  MacJcUn,  for  respt. 

Held^  That  the  determination  in 
the  matter  of  Deering  {supra)  did 
not  of  itself  relieve  this  property 
from  the  assessment.  52  N.  Y.,  80. 

That  since  the  right  to  apply 
for  the  relief  of  this  property 
from  the  assessment  had  been  lost 
by  limitation,  the  decision  in  the 
case  of  Deering  could  aflford  the 
owners  no  assistance,  unless  it 
might  be  in  the  way  of  resisting 
proceedings  taken  for  the  collection 
of  the  assessment,  which  is  doubt- 
ful. 

That  since,  by  §  1  of  Chap.  550, 
Laws  of  1880,  the  right  to  vacate 
assessments  previously  confirmed 
was  restricted  to  one  or  the  other 
of  the  proceedings  mentioned  in 
the  act ;  and  since,  by  the  9th  sec- 
tion of  said  act,  it  was  declared 
that  such  assessments  not  vacated, 
revised  or  modified  by  one  of  said 
proceedings  "should  not  be  dis- 
turbed, modified  or  vacated,"  it 
seems  to  have  been  the  design  of  the 
legislature  to  legalize  and  permit 
the  collection  of  such  assessments 
which,  though  fundamentally  de- 
fective, had  not  been  vacated,  etc.. 
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by  one  or  the  other  of  said  pro- 
ceedings. 

That  whether,  therefore,  the 
purchaser  could  protect  himself 
under  the  decision  in  re  Deering 
'  against  the  assessment  must  be 
regarded  as  extremely  uncertain, 
and  the  law  will  not  require  the 
purchaser  of  real  estate  at  a 
judicial  sale  to  assume  the  risk  of 
an  apparent  danger  which  prob- 
ably may  involve  him  in  substan- 
tial loss.  77  N.  Y.,  519  ;  68  N.  Y., 
247,  258;  27  Hun,  1 ;  86  N.  Y., 
576.* 

Order  reversed,  and  order  en- 
tered directing  the  referee  to  re- 
lieve the  lots  from  the  assessment 
within  a  certain  time,  and,  in  case 
of  his  failure  so  to  do,  discharging 
the  purchaser. 

Opinion  by  Daniels^  J.\  Davis, 
P.  yi,  and  Brady  J  J.,  concur. 


COLLEGE  ENDOWMENT.    IN- 
COME. 

N.  Y.  Supreme  Court.     General 
Term.    Third  Dept. 

The  People  ex  rel.  The  Cornell 
University  v.  Ira  Davenport, 
Comptroller. 

Decided  July,  1883. 

BjCh.  180,  Laws  of  1862,  Congress  gave 
lands  to  the  State  to  aid  agricultural  col- 
leges, the  lands  were  to  be  sold  and  safely 
invested  at  five  per  cent.,  and  the  fund  was 
never  to  be  diminished.  By  Ch.  460,  Laws 
of  1868,  this  State  accepted  its  share,  di- 
rected the  investment  of  the  proceeds  at 
five  per  cent.,  and  agreed  in  the  act  that  it 
would  pay  all  expenses  of  management  and 
disbursement.  By  Ch.  585,  Laws  of  1865, 
the  relator  was  made  beneficiary  of  the 
fund,  and  to  it  was  appropriated  the  in- 


come. HM,  That  all  the  relator  was  en- 
titled to  was  the  actual  income  which  the 
security  in  which  the  fund  was  invested 
produced.  That  where  such  security  had 
been  purchased  at  a  premium,  the  ac- 
tual income  must  be  ascertained  by  tables 
in  use  among  bankers,  and  the  balance  be 
added  annually  to  the  principal.  That 
commissions  on  the  purchase  of  securities 
should  be  paid  by  the  State.  That  a  con- 
dition in  the  Act  of  Congress  that  any  loss 
of  principal  or  interest  should  be  made 
good  by  the  State  could  not  be  taken  to 
cover  a  loss  of  interest  resulting  from  a 
change  in  financial  affairs,  making  it  im- 
possible to  obtain  safely  former  rates  of  in- 
terest. 

By  Ch.  130,  Laws  of  1862,  Con- 
gress gave  public  lands  to  the 
States  to  aid  colleges  which  should 
teach  agriculture.  The  moneys 
from  the  sale  of  these  lands  were 
to  be  invested  in  safe  stocks  yield- 
ing not  less  than  five  per  cent., 
were  to  constitute  a  perpetual 
fund  and  were  to  remain  forever 
undiminished,  and  the  income  was 
to  be  applied  as  above  stated. 
The  assent  of  the  States  to  these 
provisions  was  to  be  signified  by 
legislative  acts.  By  Ch.  460,  Laws 
of  1863,  this  State  accepted  its 
share  of  the  lands,  and  directed 
investment  of  the  proceeds  at  five 
per  cent,  in  State  and  United 
States  stocks.  It  directed  that  all 
expenses  of  management  and  dis- 
bursement should  be  paid  by  the 
State.  By  Ch.  585,  Laws  of  1865, 
the  relator  was  made  the  benefici- 
ary of  this  fund.  In  October, 
1882,  there  was  invested  of  the 
fund  $262,000.  The  Comptroller 
then  bought  200,000  of  United 
States  4  per  cents.,  which  cost 
$238,394,  and  10,000  County  bonds, 
which  cost  $10,316.  This  included 
accrued    interest,   premiums    and 
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commissions.  The  question  is, 
whether  the  several  sums  of  $38,- 
394  and  $316  were  properly  charg- 
ed by  the  Comptroller  against  the 
income  account,  and  is  brought 
here  on  an  agreed  case. 

S.  D.  Halliday^  for  relator. 

L.  W.  Russell,  Attorney-Gen- 
eral, for  deft. 

Held,  That  the  duties  of  the 
Comptroller  must  be  considered  as 
governed  by  the  State  statute, 
and  not  by  that  of  the  United 
States.  Section  5  of  the  United 
States  act  declares,  as  a  condition 
of  the  grant,  that  it  any  portion  of 
the  fund  invested,  or  of  the  inter- 
est, shall  be  diminished  or  lost  by 
any  contingency  it  shall  be  re 
placed  by  the  State.  The  relator 
urges  that,  constructively,  the 
State  agreed  to  this  condition,  and 
that,  therefore,  however  the  funds 
are  invested,  the  relator  is  entitled 
to  five  per  cent,  on  the  capital. 
But  if  this  were  so,  still  the  Comp- 
troller has  no  right  to  compel  the 
State  to  perform  this  contract.  It 
is  for  the  Legislature  alone  to 
carry  out  the  contract  by  provid- 
ing for  deficiencies  of  income.  Be- 
sides, the  relator  is  in  no  position 
to  enforce  the  condition  contained 
in  the  Act  of  Congress.  It  is  a 
mere  volunteer  to  which  the  Legis- 
lature has  appropriated  the  ''in- 
come" of  this  fund,  whatever  it 
might  be. 

The  accrued  interest  was  prop- 
erly chargeable  against  the  income 
account ;  it  will  be  returned  to  the 
interest  account  when  the  pur- 
chased security  makes  its  next 
payment  of  interest.  The  commis- 
sions, we   think,  were  an  expense 


of     management,     and    are     not 
chargeable  to  the  income  account, 
and  are  chargeable  to  the  State. 
As  to  premiums.     We  think  that 
the  relator  is  entitled  only  to   the 
actual  income,  i.  e.,  what  the  se-  ' 
curity  purchased  earns,  remaining 
itself  intact.     Bankers  have  tables 
by  which  they  compute  the  actual 
income  of  a  stock  running  a  given 
time,  and  for  which  a  given  pre- 
mium has  been  paid.    The  remain- 
der   of     the    income    should    be 
added  to   the  principal,  and  will 
make  up  for  the  gradual  depreci- 
ation which  will  come  as  the  secu- 
rity matures. 

As  between  the  State  and  the 
United  States  we  do  not  think  it 
was  intended  that  the  State  should 
guaranty  that  the  fund  would,  safe- 
ly invested,  forever  produce  five  per 
cent.  Financial  affairs  have  chang- 
ed, and  it  is  no  longer  possible. 
All  that  could  have  been  intended 
was  that  the  State  should  make 
good  any  loss  which  arose  from 
inability  to  collect,  and  the  like. 

Mandamus  granted  in  ac<5ord- 
ance  with  views  stated ;  no  costs. 

Opinion  by  Learned,  P.  J.  ; 
Bockes,  •/".,  concurs  ;  Boardman, 
J.,  not  acting. 


DECREE.      ANCILLARY    AD- 
MINISTRATION. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

G.  Bruce  Brown,  admr.,  respt. 
V.  George  J.  Landon,  appU. 

Decided  June  1,  1883. 

A  decree  of  a  Burrogate  granting  letters  of  an- 
cillary administration  with  the  will  anneied. 
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founded  upon  a  petition  supported  by  a 
copj  of  the  will  and  the  record  of  the  pro- 
ceedings by  which  it  was  admitted  to  pro- 
bate in  the  foreign  court  not  authenticated 
in  tlie  manner  required  by  the  Code  of  Civ. 
Pro.  to  entitle  them  to  be  received  as  evi- 
dence, while  it  would  be  reversed  upon 
appeal,  is  not  void  and  cannot  be  attacked 
collaterally. 

Appeal  from  a  judgment  recov- 
ered on  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion 
for  a  new  trial. 

This  action  was  brought  by 
plaintiff,  as  ancillary  administra- 
tor with  the  will  annexed  of  James 
Landon,  to  recover  the  amount 
due  upon  three  promissory  notes 
made  by  defendant.  The  recov- 
ery was  resisted  principally  upon 
the  ground  that  plaintiflf  had  no 
authority  to  maintain  the  action, 
inasmuch  as  he  had  been  illegally 
appointed  such  administrator.  It 
appeared  that  the  decedent  died 
in  England,  leaving  a  will.  Sub 
sequently  plaintiflf,  under  a  power 
of  attorney  from  the  foreign  ad- 
ministrator, petitioned  the  Surro- 
gate of  New  York  County  for  an- 
cillary letters  of  administration 
with  the  will  annexed,  producing 
in  support  of  his  petition  copies  of 
the  will  and  the  record  of  the  pro- 
ceedings by  which  it  had  been  ad- 
mitted to  probate  in  England  cer- 
tified by  the  Registrar  of  the 
Probate  Division  of  the  High 
Court  of  Justice  of  England  under 
the  seal  of  that  court.  This  certifi- 
cate was  authenticated  by  the  cer- 
tificate of  the  Vice  and  Deputy 
Consul-General,  both  as  such  con- 
sul and  as  a  notary  public  of  the 
United  States,  to  the  eflfect  that 
the  person  signing  the  former  cer- 


tificate was  such  registrar,  &c. 
Upon  this  petition  and  proofs  the 
surrogate  made  a  decree  granting 
letters  of  ancillary  administration 
with  the  will  annexed  to  plaintiflf. 

John  E,  Parsons^  for  applt. 

Edwin  J.  Spink,  for  respt. 

Held,  That  the  documents  were 
not  authenticated  in  the  manner 
required  by  the  statute.  Code  of 
Civ.  Pro.,  §§  952,  2704,  to  entitle 
them  to  be  received  in  evidence, 
and  the  decree  based  upon  them 
would  be  reversed  on  appeal;  but, 
nevertheless,  since  the  subject 
matter  to  which  the  proof  was  di- 
rected was  clearly  within  the  juris- 
diction of  the  surrogate,  and  the 
evid*^nce  upon  which  he  acted  had 
a  legal  tendency  to  establish  the 
facts  required  to  be  shown,  the 
mere  fact  that  such  evidence 
should  have  been  rejected  because 
of  the  mannerof  its  authentication 
did  not  invalidate  the  decree  to 
such  an  extent  as  to  make  it  void, 
and  such  decree  cannot  be  im- 
peached collaterally  in  this  action. 
63  N.  Y.,  460;  76  N.  Y.,  316; 
Code  of  Civ.  Pro.,  §§  2591,  2702. 

Judgment  affirmed. 

Opinion  by  Daniels  J.;  Davis, 
P.  J.,  and  Brady,  •/.,  concur. 


EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

William   A.  Miles  et  al.,  exrs., 
respts.,  V.  Jas.  W.  Sackett,  applt. 

Decided  June  1,  1883. 

It  is  always  competent  for  the  party  againit 
whom  a  witness  may  be  called  to  show  by 
cross-examination  that  such  a  relation  ex- 
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ists  between  the  party  and  the  witness  as 
might  lead  the  witness  to  testify  against 
him  under  a  bias  which  would  be  unfavor- 
able to  the  impartiality  of  the  witness,  and 
a  question  tending  to  elicit  an  answer  show- 
ing the  existence  of  such  a  bias  is  not 
irrelevant. 
If  evidence  is  erroneously  excluded  by  the  trial 
court,  the  appellate  court  will  not  consider 
its  weight  or  the  probability  of  its  having 
affected  the  result  of  the  trial  if  it  had  been 
admitted,  but  will  reverse  the  judgment 
and  order  a  new  trial,  unless  it  clearly  ap- 
pears that  the  result  could  not  have  been 
affected  by  its  admission. 

Appeal  from  a  judgment  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  by 
plaintiffs,  as  executors  of  one  S., 
to  recover  the  amount  unpaid 
upon  a  promissory  note  made  by 
defendant  to  the  testator.  The 
defense  was  that  the  testator  had 
returned  the  note  to  defendant  as 
a  gift.  Upon  the  trial  a  witness 
was  called  upon  the  part  of  plain- 
tiflfs,  whose  testimony  very  directly 
tended  to  establish  defendant's 
liability  upon  the  not^.  Upon 
cross-examination  this  witness  was 
asked  whether  it  was  not  after  a 
request  by  the  executors  of  S., 
of  whom  defendant  was  one,  to  pay 
a  sum  they  alleged  that  she  owed 
the  estate  that  she  first  gave  in- 
formation of  the  facts  to  which 
she  had  testified.  This  question 
was  objected  to  on  the  part  of 
plaintiffs  as  irrelevant  and  was  ex- 
cluded, and  to  that  ruling  defend- 
ant excepted. 

Theodore  Connoly^  for  applt. 
Jacob  L.  Ilanes,  for  respts. 

Held,  Error ;  that  the  question 
was  not  irrelevant,  since  its  object 
was  to  show  that  the  witness  might 
have  acquired  a  prejudice  or  bias 


against  defendant  because  of  the 
fact  that,  as  one  of  the  executors 
of  S.,  he  had  insisted  upon  the 
payment  of  a  debt  owing  by  the 
witness  to  the  estate,  and  it  is  al- 
ways competent  for  the  party 
against  whom  a  witness  may  be 
called  to  show  by  cross-examina- 
tion that  such  a  relation  exists 
between  the  party  and  the  witness 
as  might  lead  the  witness  to  testify 
against  him  under  a  bias  which 
might  be  unfavorable  to  the  im- 
partiality of  the  witness.  1  Greenl. 
on  Ev.,  12th  ed.,  §  446;  5  Den., 
106;  2  Seld.,  345;  3  S.  &  R.,  128. 

That  although  the  exclusion  of 
the  answer  may  have  made  no 
difference  in  the  result,  neverthe- 
less that  cannot  surely  be  aflirmed 
as  a  fact,  and  since  defendant  was 
entitled  to  the  benefit  of  the  an- 
swer proposed  to  be  elicited  from 
the  witness,  and  the  ruling  im- 
properly deprived  him  of  this  right, 
the  judgment  must  be  reversed  and 
a  new  trial  ordered.  68  N.  Y., 
647. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion  by  Daniels,  J,;  Dams. 
P.  J.,  and  Brady,  /.,  concur. 


INJUNCTION. 

N.  Y.  Supreme  Court.    General 
Term.    First  Deft. 

Edward  Stamm,  respt.,v.  George 
H.  Bostwick,  applt 

Decided  June  1,  1883. 

It  is  contemplated  by  the  Code  of  Civil  Pro- 
cedure that  the  plaintiff  in  an  action 
brought  under  §  16S3  to  compel  the  deter- 
mina  tion  of  a  claim  to  real  property  should 
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be  coDtinued  in  possession  during  its  pen- 
dency ;  and,  for  that  reason,  where  there  is 
danger  of  his  possession  being  unlawfully 
disturbed,  he  is  entitled  to  an  injunction 
restraining  the  defendant  from  interfering 
with  the  property,  and  enjoining  any  sum- 
mary proceedings  brought  by  defendant  to 
remove  tenants  holding  under  the  plaintiff. 

Appeal  from  an  order  denying 
motion  to  vacate  an  injunction. 

In  September,  1881,  plain tiflE's 
daughter,  an  infant,  and  unmar- 
ried, died  seized  of  certain  real 
property  situated  in  New  York 
City,  and,  thereupon,  plaintiflf  en- 
tered into  possession  of  said  real 
property  as  her  heir-at-law.  De- 
fendant, who  was  the  maternal 
uncle  of  plaintiff's  daughter,  also 
claimed  said  real  property  as  her 
heir-at-law  on  the  ground  that 
plaintiflf  was  an  alien ;  and  conse- 
quently plaintiflf  brought  this  ac- 
tion, under  §  1682  of  the  Code, 
to  compel  the  determination  of  the 
defendant's  claim,  and  procured 
an  injunction  prohibiting  defend- 
ant from  interfering  with  the  said 
property,  and  restraining  various 
summary  proceedings  brought  by 
defendant  to  remove  tenants 
holding  under  plaintiflf.  Defend- 
ant moved  to  vacate  this  injunc- 
tion, claiming  that  summary  pro-* 
ceedings  to  remove  a  tenant  could 
not  be  enjoined  under  such  cir- 
cumstances, since  they  could  only 
be  enjoined  for  fraud,  collusion, 
equitable  rights  which  cannot  be 
properly  passed  upon  or  protected 
in  such  proceedings,  or  the  absence 
of  jurisdiction,  and  that  a  third 
party  bad  no  right  to  such  an 
injunction. 

Lewis  Johnson^  for  applt. 

Paul  Fuller^  for  respt. 


Held^  That  it  is  clearly  comtem- 
plated  by  the  provisions  of  the 
Code  regulating  actions  of  this 
character  that  the  plaintiflf  should 
be  continued  in  possession  during 
its  pendency;  and  for  that  reason, 
if  there  is  danger  of  his  possession 
being  unlawfully  disturbed  or  mo- 
lested, an  injunction  may  be  issued 
under  §  603  of  the  Code  of  Civil 
Procedure. 

That  since  the  enjoining  of  the 
summary  proceedings  brought  by 
defendant  was  not  the  principal 
object  of  the  action,  but  was  only 
incidental  thereto,  the  injunction 
was  proper. 

Order  affirmed. 

Opinion  by  Daniels^  J.;  Davis^ 
P.  J.J  and  Brady,  /.,  concur. 


STATUTE  OF    FRAUDS. 
TION. 


AC- 


N.  Y.  Common  Pleas.    General 
Term. 

John  F.  Donnell  et  al.,  applts.^ 
V.  George  A.  Hearn,  Jr.,  respt. 

Decided  June  25,  1883. 

A  contract  to  manufacture  certain  lamps 
which  are  not  usually  kept  in  stock  or  made 
for  sale  is  not  within  the  statute  of  frauds. 

An  action  upon  such  a  contract  is  properly 
brought  for  the  purchase  price  agreed  to 
be  paid,  and  not  for  damages  for  non-ac- 
ceptance of  the  goods. 

Appeal  from  judgment. 

Action  to  recover  the  contract 
price  of  $182  agreed  to  be  paid  for 
seven  bracket  lamps  to  be  manu- 
factured by  plaintiflf  for  defendant. 
The  defences  were -first,  that  the 
contract  was  within  the  statute  of 
frauds ;  and  secondly,   that  if  it 
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was  not,  no  action  for  the  pur- 
chase ijrice  would  lie.  The  con- 
tract was  an  a;?reement  to  manu- 
facture lamps  which  were  not  usu- 
ally kept  in  stock  and  were  not 
usually  manufactured  for  the 
purpose  of  sale.  The  justice  who 
tried  the  case  awarded  plaintiff 
six  cents  damages. 

W.  O.  Alger,  for  applts. 

M.  L.  Townsend,  for  respt. 

Held,  That  this  case  is  not 
within  the  principle  of  the  cases 
defining  the  contracts  which  fall 
within  the  statute  of  frauds.  Such 
a  contract  is  to  be  considered  as 
one  for  labor  and  materials  rather 
than  for  the  sale  of  personal  prop- 
erty as  such.  73  N.  Y.,  626.  The 
action  need  not  be  for  damages 
for  non-acceptance  of  the  goods, 
but  the  right  of  a  manufacturer  to 
sue  for  the  purchase  price  where 
the  manufacturer  has  performed 
his  contract  and  the  defendant  has 
refused  to  accept  the  thing  manu- 
factured is  distinctly  recognized. 
15  Wend.,  493;  18  Johns.,  57;  73 
N.  Y.,  252.  The  justice,  by  his 
decision  in  favor  of  plaintiff  in 
awarding  damages  to  the  amount 
of  six  cents,  must  have  found,  in 
order  to  justify  such  judgment, 
that  plaintiff  had  performed  his 
part  of  the  contract,  and  he  seems 
to  have  misapplied  the  rule  of 
damages  relating  to  actions  of  this 
description. 

Judgment  reversed  and  new  trial 
ordered. 

Opinion  by  Van  Brunt,  J,; 
Daly  C.  J.,  concurred,  holding 
that  the  contract  was  for  work  and 
labor,  and  acceptance  is  not  neces- 
sary, if  the  contract  was  fully  per- 


formed, to  entitle  the  manufactu- 
rer to  sue  for  the  contract  price. 
73  N.  Y.,  252. 


MUTUAL   BENEFIT    SOCI- 
ETIES. 

N.  Y.  Superior  Court.  General 
Term. 

Rebecca  Deady,  plff.^  v.  The 
Bank  Clerks'  Mutual  Benefit  As- 
sociation, dtft. 

Decided  June  2,  1883. 

Defendant's  by-laws  provided  that  any  mem- 
ber, by  written  notice  to  the  Board  of  Man- 
agement, might  designate  to  whom  the  sum 
due  at  the  time  of  his  death  shall  be  paid. 
On  October  25,  1875,  plaintiff's  son,  a  mem- 
ber, so  designated,  plain  tiff,  and  a  certifi- 
cate was  thereupon  issued  to  her  agreeing 
to  make  such  payment  to  her  on  his  death. 
Thereafter  plaintiff's  don,  without  her 
knowledge,,  surrendered  to  defendant  said 
certificate,  and  received  in  place  thereof  a 
new  certificate  designating  another  person 
to  whom  the  money  should  be  paid,  and 
three  days  afterwards  died.  Held,  That  the 
power  of  designation  was  not  exhausted  by 
one  designation,  and  that  the  certificate 
was  not  operative  as  a  contract  between 
plaintiff  and  defendant. 

A  verdict  was  directed  for  plain- 
tiflE  and  exceptions  ordered  heard 
in  the  first  instance  at  General 
Term. 

Defendant  was  and  is  a  corpora- 
tion duly  organized  under  chapter 
319,  Laws  of  1848. 

The  object  of  said  corporation 
was  to  provide  by  contribution  of 
its  members  a  fund,  out  of  which 
there  shall  be  paid,  to  any  person 
or  persons  previously  designated 
by  the  deceased  member  to  receive 
it,  the  sum  of  five  hundred  dol- 
lars, and  a  sum  equal  to  fifty  cents 
for  every  member  of  said  associa- 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


465 


tion  at  the  time  of  his  decease  in 
addition  thereto. 

From  October  25,  1875,  to  the 
time  of  his  death,  January  25, 
1882,  D.  (plaintiflfs  son)  was  a 
member  of  said  corporation  in  good 
standing,  having  paid  all  dues  and 
fees. 

The  by-laws  of  said  association 
provide  that  any  member  may,  by 
written  notice  to  the  Board  of 
Management,  designate  to  whom 
the  sum  due  at  the  time  of  his 
death  shall  be  paid. 

On  said  October  25,  1875,  said 
D.  duly  designated  this  plaintiff 
as  the  person  to  whom  the  said 
sum  should  be  paid,  and  there- 
upon said  defendant,  at  his  re- 
quest, issued  and  delivered  a  paper 
writing  as  follows,  viz.: 

'•This  is  to  certify  that  Richard 
J.  B.  Deady  having  paid  the  ini- 
tiation fee,  as  required  by  the  con- 
stitution, is  hereby  created  a  mem- 
ber of  the  Bank  Clerks'  Mutual 
Benefit  Association  of  the  City  of 
New  York,  and  the  said  associa- 
tion hereby  agrees  to  pay  to  his 
mother  Rebecca  Deady,  within 
thirty  days  after  satisfactory  proof 
of  his  death,  or  to  himself,  if  per- 
manently disabled,  as  many  dol- 
lars as  he  may  be  entitled  to  under 
the  provisions  of  the  constitution 
regulating  the  same,  provided  he 
shall  be  a  member  in  good  stand- 
ing at  the  time  of  his  death  or  dis- 
ability.'' 

On  the  same  day  D.  delivered 
said  certificate  to  plaintiff.  Janu- 
ary 23,  1882,  D.  surrendered  to 
defendant  said  certificate,  which 
had  been  given  to  him  for  safe- 
keeping by  plaintiff,  and  received 

Vol.  17.— No.  20a 


in  the  place  of  it  a  certificate  in 
which  one  Emma  L.  Deady  was 
designated  as  the  person  to  whom 
the  money  should  be  paid.  This 
was  without  plaintiff's  knowledge 
or  consent.  On  January  26,  1882, 
D.  died,  and  there  was  then  due 
from  the  association  $1,100,  which 
plaintiff  seeks  to  recover  on  said 
first  certificate. 

John  Callahan^  James  Flynn 
and  John  L,  Davies^  for  plff. 

Carlisle  Norwood^  for  deft. 

Held^  That  plaintiff  could  not 
recover  on  said  certificate  ;  that 
in  view  of  the  general  intent  of  the 
statute  and  the  peculiarities  of  the 
case  it  was  meant  for,  the  by-law 
means  a  designation  from  time  to 
time,  and  the  power  of  designation 
is  not  exhausted  by  one  designa- 
tion. To  hold  that  it  would,  would 
be  contrary  to  the  exigencies  of 
most  of  the  clerks. 

The  certificate  in  question  is  not 
legally  operative  as  a  contract  be- 
tween plaintiff  and  defendant.  It 
has,  as  one  of  its  terms,  implied  if 
not  expressed,  the  by-law  that  has 
been  referred  to.  Defendant  had 
no  power  to  make  any  other  con- 
tract than  such  as  would  be  justi- 
fied by  the  charter  and  by-laws. 
Such  a  contract  would  express  the 
obligation  of  defendant  to  the 
member  to  pay  to  the  appointee  as 
appointee.  The  present  certificate 
is  no  further  valid  than  it  embod- 
ies evidence  that  plaintiff  was  the 
appointee.  The  rights  of  plaintiff 
are  not  greater  than  they  would  be 
if  she  never  had  the  certificate — 
that  depended  solely  upon  the  fact 
that  she  had  been  designated  to 
the  bank.     It  is  not  a  negotiable 
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instrument  or  mercantile  obliga- 
tion. No  consideration  is  im- 
plied. There  is  no  estoppel. 
Plaintiff  did  not  pay  value  for  it. 
Granting  that  the  member  has  the 
power  to  make  an  appointment 
that  shall  be  irrevocable  between 
him  and  the  appointee,  e,  //.,  be- 
cause of  some  consideration  paid, 
there  is  no  presumption  that  such 
an  arrangement  was  made  in  this 
case.  As  against  a  ^subsequent 
appointee  the  burden  of  proof 
would  be  on  a  prior  appointee. 

Defendant's  exceptions  sustain- 
ed ;  verdict  set  aside,  and  new 
trial  ordered. 

Opinion  by  Sedgwick^  Oh.  J.; 
TruaXj  J.j  concurs. 


LANDLORD  AND  TENANT. 
REPAIRS. 


N.  Y.  Common  Pleas. 
Term. 


General 


Ferdinand  Bold,  appU,,  v.  James 
O'Brien,  respt. 

Decided  June  26,  1883. 

A  tenant  renting  part  of  a  dwelling  house 
which  is  also  occupied  by  other  ten- 
ants is  under  no  obligation  to  make  re- 
pairs of  a  general,  substantial  and  lasting 
nature,  and  if  the  landlord,  upon  whom  this 
duty  rests,  suffers  the  premises  to  become 
so  defective  as  to  tumble  down,  he  is  an- 
swerable to  the  tenants  for  injuiy  to  their 
property  caused  thereby. 

Where  it  appears  that  the  tenant  was  aware 
of  the  defective  condition  of  the  premises 
and  remained  upon  a  promise  of  the  land- 
lord to  huve  proper  repairs  made  and  to 
pay  him  for  any  damages  suffered,  it  is  for 
the  jury  to  say  whether  the  tenant  was  ex- 
cused in  remaining  by  said  promise. 

Appeal  from   an   order   of   the 
General  Term  of  the  Marine  Court, 


reversing  a  judgment  entered  upon 
the  verdict  of  a  jury  in  the  Marine 
Court  of  the  City  of  New  York. 

The  action  was  brought  to  recov- 
er damages  to  personal  property 
caused  by  the  falling  of  a  build- 
ing of  which  defendant  was  the 
owner.  Plaintiff  resided  with 
his  family  upon  the  top  floor  of 
the  premises  in  question.  There 
were  other  tenants  in  said  building. 
It  appears  from  the  evidence  in  the 
case  that  for  some  time  prior  to 
the  falling  of  the  building  the  fact 
that  it  was  in  an  unsafe  condition 
was  known  by  defendant ;  that 
the  same  was  called  to  his  atten- 
tion by  plaintiff  and  by  his  wife, 
but  that  plaintiff  was  persuaded 
to  remain  in  the  building  upon  the 
assurance  of  defendant  that  it  was 
all  right,  and  he  would  have  the 
difficulty  fixed,  and  that  whatever 
damage  was  done  to  plaintiff's 
furniture  he  would  pay  for. 

At  the  close  of  the  case  defend- 
ant requested  the  court  to  direct 
a  verdict  in  his  favor,  which 
was  denied  and  exception  taken. 
Plaintiff  recovered  judgment. 

JeroloTnan  <fe  ArrowsmiiA,  for 
applt. 

Peter  Mitchell^  for  respt. 

Held^  That  a  tenant  from  year 
to  year  renting  part  of  a  dwelling 
house,  which  is  also  occupied  by 
other  tenants,  in  the  absence  of 
an  express  agreement,  is  under  no 
obligation  to  make  repairs  of  a 
general,  substantial  and  lasting 
nature.  The  defect  of  the  building 
in  this  case  was  of  a  general  char- 
acter; it  extended  beyond  the 
premises  occupied  by  plaintiff;  he 
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was  one  of  a  namber  of  co-tenants, 
and,  unless  he  has  been  guilty  of 
some  contributory  negligence,  is 
entitled  to  recover  the  damages 
which  he  has  sustained  by  the 
falling  of  this  building.  2  Daly, 
140.  The  landlord,  so  far  as  the 
tenant  is  concerned  where  the  ten- 
ant occupies  but  a  small  portion  of 
the  tenement,  is  bound  to  keep  the 
parts  of  the  tenement  under  his 
control  in  such  a  state  of  repair 
that  the  tenant  may  occupy  his 
premises  with  safety. 

It  appeared  that  defendant  was 
seeking  during  this  time  to  get 
the  permission  of  the  Fire  De- 
partment to  make  these  repairs  ; 
that  the  Fire  Department  delayed 
their  examination  to  ])ass  upon 
this  application,  and  that,  at  the 
solicitation  of  defendant,  plaintiff 
remained  in  the  premises,  defend- 
ant having  promised  that  the 
premises  should  be  fixed  the  next 
week,  and  any  damages  caused  to 
plaintiflTs  furniture  by  the  want 
of  repair  of  the  building  he  (de- 
fendant) would  pay. 

Held^  That  under  these  circum- 
stances, if  plaintiflF  remained,  it 
was  for  the  jury  to  say  whether  or 
not  he  was  excused  because  of  the 
promise  and  solicitation  of  defend- 
ant.    25  Hun,  405. 

Order  of  General  Term  reversed, 
and  judgment  of  Trial  Term  af- 
firmed. 

Opinion  by  Van  Brunt,  J.; 
Daly,  Oh.  J.,  and  Beach,  J.,  con- 
cur. 


FORECLOSURE.      SURPLUS 
PROCEEDINGS. 

N.  Y.  Common  Pleas.    General 
Term. 

Jacob  F.  Wyckoff,  respt.,  v. 
John  B.  Devlin,  ajyplt. 

Decided  May  18,  1883. 

Where,  after  sale  under  a  decree  of  foreclos- 
ure, proceedings  are  instituted  by  the  mort- 
gagor to  recover  the  surplus,  in  which 
proceedings  a  third  party  who  holds  a  sub- 
sequent mortgage  upon  the  same  premises 
to  secure  certain  notes  of  the  said  mortga- 
gor, appears  and  files  notice  of  lien,  and  a 
referee  is  appointed  upon  consent,  and 
thereafter  and  without  leave  of  the  court, 
and  while  such  proceedings  are  pending, 
said  third  party  begins  actions  upon  said 
notes.  Held,  That  said  actions  are  main- 
tainable and  do  not  fall  within  the  inhibi- 
tion of  §  1628,  Code  Civ.  Pro. 

Appeal  from  jndgment  of  the 
General  Term  of  the  Marine  Court, 
affirming  judgment  of  Trial  Term 
for  plaintiff. 

Plaintiff  being  liable  as  endorser 
upon  certain  notes  of  defendant, 
was  secured    by  mortgage    upon 
certain  real  estate   owned  by  the 
latter.     Said  notes  were  not  paid 
by  defendant,  and  plaintiff,  as  the 
endorser,  took  them   up  and   be- 
came the  owner  and  holder  thereof. 
Thereafter,  the  holder  of  a  certain 
mortgage   upon    said  real  estate, 
made  prior  to  plaintiff's,  began  an 
action  to  foreclose  the  same,  and 
the  premises  were  sold  and  a  sur- 
plus remained  after  satisfying  the 
decree.     Defendant  instituted  pro- 
ceedings to  recover  said  surplus, 
and  plaintiff  filed  notice  of  claim 
and  appeared  therein  ;  and  a  ref- 
eree was  appointed  upon  consent. 
Thereafter,  this  action  was  corn- 
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menced  upon  the  notes,  without 
leave  of  the  court,  and  while  said 
proceedings  were  pending.  Defend- 
ant contended  that  this  action  was 
within  the  inhibition  of  §  1628, 
Code  of  Civil  Procedure. 

W.  H.  Arnoicx,  for  applt. 

T,  0.  Ennever^  for  respt, 

Held^  That  the  judgment  should 
be  afl5rmed. 

Plaintiff  was,as  far  as  appears  by 
this  record,  in  no  way  connected 
with  these  proceedings  in  relation 
to  these  surplus  moneys,  except  so 
far  as  it  was  necessary  to  maintain 
the  lien  which  his  mortgage  gave 
him  thereon.  Consequently,  he 
could  not  in  any  sense  be  called  a 
plaintiff  in  those  proceedings. 
The  language  of  the  Code  is  very 
plain  and  pointed,  and  can  only 
apply  to  the  case  of  a  plaintiff  in 
an  action  of  foreclosure. 

Even  if  the  plaintiff  had  com- 
menced these  proceedings,  the  pro- 
vision of  the  Code  would  not  ap- 
ply. The  reasons  which  are  given 
by  courts  for  the  adoption  of  the 
provisions  of  the  Revised  Statutes, 
which  are  incorporated  in  the 
Code  above  referred  to,  show  con- 
clusively that  the  prohibitions  of 
§  1628  of  the  Code  were  never  in- 
tended to  apply  to  any  case  except 
where  a  judgment  for  deficiency 
could  be  obtained  in  the  pro- 
ceedings to  enforce  the  lien  of  the 
mortgage.    63  N.  Y.,  341. 

The  policy  of  the  law  is  founded 
upon  the  fact  that  in  the  foreclos- 
ure action  which  he  has  com- 
menced the  creditor  can  obtain 
all  the  relief  to  which  he  is  enti- 
tled, and  therefore  he  should  not 


be  allowed  to  resort  to  another 
tribunal. 

Judgment  affirmed,  with  costs. 

Opinion  by  Van  Brunt,  J.  ;  /. 
F,  Daly  and  Van  Hoesen,  JJ.^ 
concur. 


WILLS.    UNDUE  INFLUENCE. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Abraham  Hewlett  et  al.,  appUs,^ 
V.  William  Elmer,  respL 

Decided  May  11,  1883. 

Suggestions  and  arguments,  although  Ulusory 
and  visionary,  sufficiently  strong  to  cause 
a  person  to  add  a  codicil  to  his  will,  very 
materially  altering  same,  do  not  amount 
to  legal  undue  influence. 

Appeal  from  surrogate's  decree 
admitting  to  probate  the  codicil  to 
the  wUl  of  Samuel  Wood,  deceased. 

The  will  of  testator  was  made  in 
1872,  by  which  he  bequeathed  his 
entire  fortune  to  charity,  viz.,  the 
establishment  of  a  hospital.  By 
the  suggestions  of  his  friends,  who 
were  interested  in  music,  he  was 
induced  in  1875  to  add  a  codicil  to 
his  will,  by  which  he  changed  the 
object  of  his  bequest  into  a  con- 
servatory of  music,  although  he 
had  no  special  taste  for  music. 
His  only  object  was  to  perpetuate 
his  name  in  connection  with  some 
public  institution.  The  will  and 
codicil  were  both  admitted  to  pro- 
bate, and  the  codicil  is  contested 
on  the  ground  of  undue  influence. 
Nothing  appears  by  the  evidence 
in  support  of  this  except  that 
testator  was  by  suggestions  and 
conversations  and  arguments  per- 
suaded to  add  the  codicil  revoking 
the  principal  bequest  in  his  will. 
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/.  J.  Armstrong  and  E.  T. 
Schenck,  for  applts. 

Edwards  Pierrepont,  for  respt. 

ffeldy  That  the  fact  that  testator 
was  led  to  entertain  the  idea  of 
changing  his  bequest,  and  finally 
doing  so,  by  certain  persons,  as 
appears  by  the  testimony,  is  not 
satisfactory  evidence  of  undue  in- 
flence,  even  if  their  arguments 
were  illusory  or  visionary,  and 
held  out  to  him  and  influenced 
him  with  higher  hopes  of  greater 
and  more  beneficial  results  than 
would  seem  to  us  practically  to 
obtain. 

Those  efl'orts  possess  in  no  de- 
gree the  characteristics  of  the  legal 
undue  influence  which  calls  upon 
courts  of  equity  to  set  aside  wills 
which  contain  devises  or  bequests 
produced  by  such  influence. 

Decree  affirmed,  with  costs  to 
respondent  payable  out  of  the 
fund. 

Opinion  by  Davis,  P.  J.; 
Brcbdy  and  Daniels^  JJ.^  concur. 


EMINENT    DOMAIN.       RAIL- 
ROADS.    STAY. 

N.  Y.  Supreme  Court.  General 
Term.    Third  Dept. 

The    N.  Y.,  W.  S.  &  B.  RR. 
Co.  V.  Theophilia  G.  Townsend. 

Decided  Sept.,  1883. 

Where  a  corporation  has  immediate  need  of 
property,  as  for  a  passenger  depot,  the 
opinions  of  the  proper  officers  of  the  cor- 
poration as  to  the  size  and  location  of  such 
depot  will  have  great  weight,  unless  it  be 
seen  that,  under  pretence  of  the  necessities 
of  the  company,  it  is  seeking  to  injure 
others. 


Where  the  court  has  decided  that  the  taking 
of  land  by  a  corporation  is  necessary  no 
stay  of  proceedings  should  be  granted. 

This  was  a  proceeding  to  take 
lands  for  railroad  purposes. 

D,  P.  Barnard^  for  applt. 

F.  L.  &  T.  B.  Westbrook,  for 
respt. 

Held^  That  the  selection  of  the 
site  for  a  depot  must,  within  rea- 
sonable control,  be  left  to  the  com- 
pany. There  is  no  depot  at  Milton, 
and  one  is  needed  immediately. 
We  do  not  think  that  an  unfair 
selection  of  location  has  been  made. 

An  appeal  has  also  been  taken 
from  an  order  refusing  to  vacate 
an  ex  parte  stay  of  proceedings. 
We  think  the  matter  should  pro- 
ceed. No  serious  harm  can  be 
done.  If  the  order  should  be  re- 
versed in  a  higher  court  the  owner 
could  be  compensated  by  costs.  If 
the  proceedings  are  stayed,  a  pub- 
lic improvement  is  delayed  and 
serious  injury  may  be  caused  to 
the  company. 

Order  refusing  to  vacate  stay 
reversed  and  stay  vacated ;  order 
in  proceedings  aflBrmed,  with  costs. 

Opinion  by  Learned^  P.  J, ; 
Boardman  and  Bockes^  JJ.,  con- 
cur. 


WILLS.   UNDUE  INFLUENCE. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  probate  of  the  last  will, 
&c.,  of  Agnes  Shaw,  deceased. 

Decided  June  1,  1883. 

When  importunity  and  sinister  charges  are 
carried  to  such  an  extent  as  to  control  the 
mind  and  prevent  the  free  exercise  of  the 
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will,  that  degree  of  moral  coercion  may  be 
found  to  have  existed  which  in  the  law  has 
been  characterized  as  undue  influence. 

Appeal  from  a  surrogate's  de- 
eree  denying  an  application  made 
to  vacate  and  set  aside  the  probate 
of  the  instrument  propounded  as 
the  last  will  and  testament  of 
Agnes  Shaw. 

Testatrix  left  to  her  son  Robert 
only  a  legacy  of  $500,  and  directed 
that  her  real  estate  be  divided 
equally  between  her  other  three 
children  and  the  residue  of  her 
personal  estate  should  be  given  to 
her  daughter  Helen.  Her  son 
Robert  contested  the  probate  of 
the  will  on  the  ground  of  undue 
influence.  It  was  shown  upon  the 
trial  that  Robert  married  a  Roman 
Catholic,  and  that  his  ^  mother, 
being  a  Presbyterian,  was  much 
dissatisfied  with  this  fact,  although 
she  subsequently  became  much 
attached  to  her  daughter-in-law. 

The  principal  testimony  was 
given  by  decedent's  son  Matthew, 
which  consisted  of  remarks  made 
in  the  presence  of  deceased  by 
Robert's  brothers  and  sister,  viz.: 
Helen  stated  that  she  could  not 
bear  R.'s  wife,  because  she  was  a 
Catholic  and  kept  him  poor  by 
giving  his  money  to  the  priest. 
Also,  that  William  had  said  in  the 
old  lady's  presence  that  he  did  not 
like  R.'s  wife  ;  that  she  was  mean 
and  wasteful  and  hen-pecked  her 
husband.  He  said  the  priests  got 
all  of  R.'s  earnings  ;  and  upon  an- 
other occasion  Helen,  in  her 
mother' s  presence,  said  that  R.'s 
wife  was  wasteful,  impudent  and 
of  an  ugly  disposition,  and  if  she 
had  it  in  her    power  she  would 


never  have  a  cent  of  the  property. 
Also,  that  William  said,  in  his 
mother's  hearing,  that  if  R.  got  it 
his  wife  would  spend  it — give  it  to 
the  priests.  That  the  decedent 
did  not  say  much  upon  these  oc- 
casions, but  simply  replied  '*aye." 
These  remarks  were  stated  to  have 
been  made  about  the  time  the  will 
was  drawn. 

J,  H.  V.  Arnold^  for  applt. 

E.  Terry ^  for  respt. 

Held,  That  these  remarks  ap- 
pealed directly  to  the  sectarian 
pride  of  decedent,  and  it  was  evi- 
dently through  that  the  attempt 
was  made  so  to  control  her  as  to 
deprive  her  son  Robert  of  his  share 
in  her  estate,  and  it  is  probable 
that  these  censures  of  his  wife  and 
the  assertion  that  she  gave  her 
husband's  money  and  property  to 
the  priests  resulted  in  producing 
the  instrument  in  the  form  in 
which  it  was  made.  When  im- 
portunity and  sinister  charges  are 
carried  to  such  an  extent  as  to 
control  the  mind  and  prevent  the 
free  exercise  of  the  will,  that  de- 
gree of  moral  coercion  may  be 
found  to  have  existed  which  in  the 
law  has  been  characterized  as  un- 
due influence.  70  N.  Y.,  387-394; 
34  N.  Y.,  155  ;  68  N.  Y.,  148  ;  62 
N.  Y.,  250  ;  25  N.  Y.,  9. 

Decree  reversed,  and  a  new  trial 
of  the  issues  in  controversy  di- 
rected to  take  place  at  the  Circuit 
before  a  jury,  unless  the  parties 
themselves  shall  agree,  by  allow- 
ing Robert  to  participate  equally 
with  the  other  children  in  the 
division  of  his  mother's  estate. 

Opinion  by  Daniels,  /.;  Brady, 
J.,  concurs  ;  Davis,  P.  J.,  doubts. 
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EMINENT  DOMAIN.     EXTRA 
ALLOWANCE. 

N.Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Charles  D.  Bruyn  et  al.  v.  The 
N.  Y,  W.  S.  &  B.  RR.  Co.  et  al. 

Decided  Sept.,  1888. 

An  award  was  made  by  commissioners  ap- 
pointed in  a  proceeding  to  take  land  for 
railway  purposes  and  the  court  ordered  the 
money  paid  to  B.,  a  mortgagee.  Attor- 
neys, who  claimed  to  have  represented  cer- 
tain owners  during  the  trial,  obtained  an 
order  allowing  them  a  sum  for  their  servi- 
ces to  be  paid  out  of  the  award.  Held, 
That  the  court  had  no  power  to  make  such 
an  allowance. 

This  is  an  appeal  by  persons  in- 
terested from  an  order  made  at 
Special  Term.  The  proceeding  is 
one  to  take  lands  for  railroad  pur- 
poses. The  report  of  the  commis- 
sioners was  made  and  confirmed 
and  the  moneys  awarded.  $3,000 
were  directed  to  be  paid  to  one 
Brayn,  a  mortgagee  of  the  premi- 
ses. Attorneys,  who  claimed  to 
have  represented  owners,  made  a 
motion  for  an  extra  allowance,  to 
be  paid  out  of  this  fund.  The 
court  made  an  order  that  the  at- 
torneys had  performed  services 
worth  $470 ;  that  said  services 
were  a  lien  on  the  fund  of  $8,000 ; 
that  the  mortgagee  should  pay 
them  and  credit  only  the  residue 
on  his  mortgage. 

Wm.  Lounshery^  for  appits. 

8.  L.  Stebbins,  for  respts. 

Held,  Assuming  that  the  attor- 
neys and  counsel  had  rendered 
these  services  to  the  owners  of  the 
land,  the  claim  was  only  one  be- 
tween attorney  and  client,  a  mat- 
ter of    contract,   express  or    im- 


plied, and  not  a  matter  of  costs 
and  allowances  at  all.  Extra  al- 
lowances could  not  be  granted. 

Bruyn  was  mortgagee  before  the 
commissioners  reported.  The 
award  was  not  equal  to  his  mort- 
gage and  he  was  therefore  entitled 
to  the  whole  of  it.  The  claims  of 
these,  attorneys  against  their 
clients  could  not  affect  him.  Upon 
confirmation  of  the  commissioners' 
report  the  learned  justice  who 
made  the  order  endorsed  upon  it 
a  memorandum  that  while  he  did 
not  think  he  could  at  that  time 
rule  upon  the  compensation  of 
these  attorneys,  he  did  not  mean 
that  they  were  not  entitled  to  any 
and  that  he  made  no  ruling  on  the 
question.  Upon  making  the  order 
appealed  from  here,  the  same 
learned  justice  says  the  mortgagee 
took  the  money  with  notice,  that 
contained  in  said  memorandum. 
But  he  took  the  mortgage  before 
confirmation,  and  therefore  was 
entitled  to  all  the  money.  Nor  do 
we  think  a  memorandum  of  a  court 
can  be  considered  notice  of  a  claim 
not  contained  in  the  order. 

Order  reversed. 

Opinion  by  Learnedy  P.  J. ; 
Boardman  and  Bockes^  JJ.^  con- 
cur. 


EVIDENCE.     ESTOPPEL. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

James    P.    Farrell,    appU.^    v. 
Franklin  Krum,  respt. 

Decided  Sept.,  1883. 

Plaintiff  claimed  as  assignee  of  O. ;  he  gave 
in  evidence  letters  of  his  own  to  defendant, 
which,    among    other    things,    contained 
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statements  of  what  0.  had  said  to  plaintiff 
in  regard  to  the  controversy  out  of  which 
this  action  arose.  O.  died  before  action. 
HMy  That  the  introduction  of  these  letters 
by  plaintiff  did  not  remove  the  bar  of  §  829, 
Code,  and  that  it  was  error  to  allow  de- 
fendant to  testify  to  personal  transactions 
with  O.  about  the  matter  spoken  of  in  the 
letters. 
Illustration  of  the  rule,  that  one  necessary 
element  of  an  estoppel  is  a  knowledge  on 
defendant's  part  that  his  statements  will  in- 
fluence plaintiff's  action. 

The  action  was  by  plaintiff,  as 
assignee,  to  recover  the  proceeds 
of  twelve  notes  given  defendant 
by  O'C.  for  collection,  and  for 
which  proceeds  plaintiff  was  given 
an  order  on  defendant  by  said 
O'O.  Defendant  resisted  the  ac- 
tion upon  the  groand  that,  by 
agreement  with  O'C,  defendant 
was  to  hold  said  proceeds  (as  col- 
lected) as  collateral  security  for 
fourteen  notes  bought  by  defend- 
ant of  O'C,  and  for  notes  bought 
by  defendant  of  one  Sullivan.  On 
the  strength  of  this  order  which 
he  sent  defendant,  plaintiff  sold 
O'C  goods.  The  latter  denied 
any  responsibility  for  the  Sullivan 
debt,  and  this  was  a  main  question 
on  the  trial.  O'  C  died  before  action 
brought.  Plaintiff  put  in  evidence 
certain  letters,  written  by  himself 
to  defendant,  in  which  there  were 
statements  that  plaintiff  had  seen 
O'C,  and  the  latter  entirely  re- 
pudiated the  Sullivan  claim,  and 
said  he  was  never  guarantor  for 
Sullivan  to  defendant.  Defendant 
then  offered  himself  as  a  witness, 
and  testified  to  transactions  with 
O'C  relating  to  Sullivan.  This 
was  objected  to,  under  Code,  §829, 
but  received.  Defendant  suc- 
ceeded. 


D.  &  T.  McMahon  and  0.  L. 
Dan/orth.  for  applt. 

S.  L.  eft  F.  M.  Mayham,  for 
respt. 

Held,  Error.  Plaintiff  had  not 
given  proof  of  his  assignor's  (O'C.) 
testimony.  The  correspondence 
admitted  only  went  to  show  the 
controversy  between  the  parties. 
A  statement  in  a  letter  of  plaintiff 
to  defendant  that  O'C  had  made 
such  and  such  statements  was  no 
evidence  whatever  against  defend- 
ant that  O'C  had  so  said  or  testi- 
fied. The  statement  was  unsworn, 
and  was  not  even  evidence  of  the 
facts  contained.  Hence  it  was  er- 
ror to  allow  defendant  to  testify  to 
transactions  with  O'C,  deceased. 

A  question  of  estoppel  has  been 
argued.  After  receiving  from 
plaintiff  the  order  of  O'C,  defend- 
ant wrote  plaintiff  that  he  held 
the  twelve  notes  as  collateral  to 
the  fourteen  notes  which  he  had 
purchased  of  O'C  Defendant 
now  testifies  that  he  held  them  as 
collateral  also  to  the  Sullivan  notes. 
Plaintiff  claims  an  estoppel.  But 
when  plaintiff  sent  the  order  he 
did  not  inform  defendant  that,  ou 
the  strength  of  it,  he  proposed  to 
sell  O'C  goods.  Defendant  might 
have  supposed  the  order  was  given 
for  an  old  debt.  Hence  one  ele- 
ment of  an  estoppel  is  wanting— a 
knowledge  on  defendant's  part 
that  his  statements  would  in- 
fluence plaintiff's  action. 

Judgment  reversed ;  new  trial 
granted  and  reference  discharged. 

Opinion  by  Learned,  P.  /./ 
Boardman  and  BocJces^JJ.,  con- 
cur. 
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JUSTICE'S  COURT.    ARREST, 

N.Y.  Supreme  Court.    General 
Term.    Third  Dept. 

John  McNeary,  respt.y  v.  Her- 
bert D.  Chase,  applt. 

Decided  Sept.,  1883. 

If  a  defendant  has  been  arrested  by  process 
issuing  out  of  justice's  court  under  §§  2894 
and  2895  and  is  discharged  from  arrest  for 
defects  in  the  affidavit  and  undertaking  on 
which  the  order  of  arrest  was  granted,  the 
jurisdiction  of  the  justice  over  the  action  is 
nevertheless  not  affected  and  the  action 
may  proceed  to  judgment. 

This  was  an  action  in  justice's 
court  where  an  order  of  arrest  was 
grantt^d  under  §  2895,  subdiv.  1. 
It  is  claimed  by  defendant  that 
the  affidavit  and  undertaking  up- 
on which  the  order  of  arrest  was 
granted  were  defective,  and  de- 
fendant asks  a  reversal  of  the 
judgment  upon  the  ground  that 
the  justice  had  not  jurisdiction. 

U,  S.  Lester^  for  applt. 

L.  Varnepy  for  respt. 

BeM,  That  under  §§2901  and 
2902  the  jjrisdiction  of  the  justice 
continued,  even  though  the  order 
of  arrest  be  set  aside.  Such  a 
motion  was  made  here  and  was 
denied.  This  power  to  set  aside 
an  order  of  arrest  is  new,  and  in 
this  particular  the  justice's  court 
is  made  similar  to  a  court  of  gen- 
eral jurisdiction.  Under  §2877  a 
summons  is  to  be  served  with  the 
order  of  arrest;  and  the  latter  pro- 
cess is  thus  made  ancillary  to  the 
former.  This  is  an  excellent  pro- 
vision and  prevents  the  reversal  of 
a  just  judgment  merely  for  an  im- 
perfection in  the  papers  on  which 
the  order  of  arrest  was  granted. 

VoL  17— No.  20b. 


The  jurisdiction  of  the  justice  de- 
pended on  the  service  of  the  sum- 
mons. We  do  not  pass  upon  this 
affidavit  and  undertaking. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P.  J,; 
Boardman  and  Bockes^  JJ,y  con- 
cur. 


OFFICER.     BOOKS  AND 
PAPERS. 

N.Y.  SiTPEEME  Court.    General 
Term.    Third  Dept. 

In  re  application  of  Benjamin 
Case  V.  Andrew  Campbell,  to  com- 
pel delivery  of  books,  &c. 

Decided  Sept.,  1883. 

Where  a  person  takes  proceedings,  under 
the  Revised  Statutes,  to  compel  the  dehv- 
ery  by  another  to  him  of  the  books  and 
papers  of  an  office,  such  person  should  at 
least  show  a  prima  facie  title  to  the  office; 
and  this  is  properly  proved  by  the  official 
canvass  showing  claimant  to  have  received 
the  greatest  number  of  votes. 

Suchproceedmgs  to  compel  delivery  of  books, 
&c.,  are  not  to  be  used  to  try  the  title  to 
an  office;  and  where  the  result  of  an  elec- 
tion is  not  declared  by  the  official  canvass- 
ers, a  county  judge  has  no  power,  upon 
such  an  application,  to  take  evidence  and 
determine  the  result  of  the  election. 

Campbell  was  supervisor  of  the 
town  of  Forrestburgh  prior  to 
March,  1883.  There  was  then  an 
election,  and  both  Case  and  Camp- 
bell claimed  to  have  been  then 
elected.  This  proceeding  was 
.  taken  by  Case,  under  the  Revised 
Statutes,  to  compel  Campbell  to 
surrender  the  books  and  papers  of 
the  office  of  supervisor.  Defend- 
ant put  in  an  answer  denying 
plain tiflTs  election.  The  county 
judge  took  evidence  and  made  an 


Digitized  by 


Google 


474 


NEW  YORK  WEEKLY  DIGEST. 


order  requiring  defendant  to  de- 
liver said  books,  &c.;  he  appeals. 

Niven  &  Thompson,  for  applt. 

Butts  <6  Merritt,  for  respt. 

Held^  Error.  Tliere  is  a  dispute 
as  to  the  title  of  the  office.  The 
proceedings  taken  here  are  not  to 
be  used  as  a  substitute  for  an  ac- 
tion of  quo  warranto.  The  People 
must  sue  to  oust  an  intruder,  and 
probably  the  alleged  intruder  is 
entitled  to  a  jury  trial.  4  T.  &  C, 
357;  5  Hill,  616;  15  How.  Pr.,  470.  It 
may  not  be  easy  to  state  with  pre- 
cision when  these  statutory  pro- 
ceedings may  be  taken  ;  but  we 
may  say  that  the  claimant  must 
at  least  have  the  prima  facie  title 
to  the  office.  He  has  not  that  here. 
The  official  canvass  and  certificate 
do  not  show  plaintiff's  election, 
and  the  county  judge  did  not 
think  the  entry  in  the  town  record, 
made  by  the  town  clerk  (by  which 
plaintiff  endeavored  to  show  his 
election),  was  prima  facie  evi- 
dence.  There  was  a  tie,  and  two 
votes  were  disputed  and  finally 
counted  by  two  justices  (out  of 
four)  for  Case.  The  county  judge 
took  evidence  as  to  this  and  *other 
matters.  But  he  had  no  jurisdic- 
tion. 

Order  reversed,  with  costs. 

Opinion  by  Learned,  P,  J.  ; 
Boardmau  and  BocJces,  J  J.,  con- 
cur. 


SLANDER.     PRIVILEGE. 

N.Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Richard     Brothers,     respt.  y    v. 
Philander  W.  Fobes,  applt. 

Decided  June,  1883. 


Slanderous  words  which  were  not  uttered  by 
defendant  in  discharge  of  a  public  or  pri- 
vate duty,  legal  or  moral,  or  in  prosecution 
of  his  own  rights  or  interests,  or  in  conse- 
quence of  his  having  been  applied  to  for 
information  by  any  third  party  interested 
in  the  subject  to  which  they  related,  but 
which  were  spoken  without  any  just  cause, 
voluntarily  and  ofllciously,  do  not  fall 
within  any  established  definition  of  privi- 
leged communications. 

Appeal  from  judgment  on  ver- 
dict at  Circuit. 

Action  for  slander.  The  answer 
was  in  two  counts,  the  first  of 
which  was  a  general  denial,  and 
the  second  alleged,  in  substance, 
that  defendant  was  informed  by 
plaintiff  that  he  was  dependent 
on  his  earnings  for  the  support  of 
himself  and  family ;  that  defend- 
ant was  paying  him  a  salary  of  $12 
a  week,  which,  defendant  was  in- 
formed, was  not  more  than  enough 
to  pay  his  family  expenses ;  that 
defendant  was  informed  that  plain- 
tiflf  was  depositing  large  sums  of 
money  in  a  savings  bank  ;  that  he 
thereupon  made  private  inquiries 
as  to  such  deposits  from  an  ofBcer 
of  the  bank,  and  that  such  in- 
quiry was  made  without  intent  to 
injure  plaintiff  and  was  privileged. 
The  answer  stated  that  defendant 
would  give  such  facts  in  evidence 
in  mitigation  of  damages.  Defend- 
ant had  employed  plaintiff  as  a 
traveling  agent.  The  evidence  of 
the  slander  was  as  follows :  One 
Salmon  testified  that  he  saw  the 
parties  in  defendant's  office,  en- 
gaged in  earnest  conversation,  and 
heard  plaintiff  say  to  defendant, 
"That  is  no  such  thing ;  you  know 
better  than  that ;"  and  defendant 
replied,  "I  do  know  you  have 
been  dishonest,  sir;  I  think  you 
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have  been  embezzling  ray  money," 
and  that,  as  near  as  witness  could 
give  the  words,  Pobes  said,  ''You 
are  a  dishonest  rascal ;  you  have 
been  embezzling  my  money ;  I  have 
been  looking  up  the  matter,  and  I 
think  you  have  got  money  in  the 
bank  here  that  I  do  not  believe  be- 
longs to  you."  Witness  Gartland 
testified  that  he  was  in  defendant's 
employ,  and  had  two  conversations 
with  him  respecting  plaintiff :  that 
he  was.  in  the  office  with  defend- 
ant, settling  up  his  expense  ac- 
count, and  Brothers  was  coming 
in,  when  defendant  said,  ''Here  is 
Dick"  (plaintiff),  and  closed  his 
account  book,  and  said  he  did  not 
want  Brothers  to  see  what  was  in 
the  book ;  that  he  was  dishonest. 
Again,  witness  was  settling  his  ac- 
count, and  defendant  said,  "  Broth- 
ers was  a  thief ;  he  was  dishonest," 
and  defendant  wanted  witness  to 
take  plaintiflTs  accounts  and  go 
over  his  route  to  look  them  up. 
Defendant  gave  evidence  tending 
to  prove  the  allegations  in  the  sec- 
ond count  of  the  answer,  and  then 
offered  to  prove  that,  when  he 
made  the  inquiry  at  the  bank, 
plaintiffs  expense  account  had 
materially  increased,  and  stated 
that  the  evidence  was  offered  in 
justification,  and  as  showing  de- 
fendant's intent,  and  the  circum- 
stances of  his  inquiries,  for  the 
purpose  of  going  to  the  jury  on 
the  question  of  malice.  The  offer 
was  refused,  and  defendant  ex- 
cepted. Defendant  offered  to  show 
that  plaintiffs  expense  account 
materially  exceeded  those  of  other 
men  on  the  same  route,  stating 
that  that  was  a  circumstance  that 


led  defendant  to  believe  that  plain- 
tiffs account  was  too  large,  and 
the  cause  of  his  making  the  re- 
marks. The  offer  was  refused, 
and  defendant  excepted. 

Charles  M,  Platt^  for  applt. 

C,  H.  Sedgwick,  for  respt. 

Held,  Prominent  cases  contain- 
ing definitions  of  ''  privileged  com  - 
munications"  are  3  How.,  U.  S., 
266;  16  N.  Y.,  869;  46  id.,  427, 
and  others  there  cited.  Appel- 
lant's counsel  also  cites  13  Allen, 
239 ;  10  C.  B.,  583 ;  4  Tyrw.,  582 ; 
18  C.  B.,  543.  All  are  distinguish- 
able from  this  case.  The  slander- 
ous words  do  not  fall  within  any 
established  definition  of  privileged 
communications.  The  charges 
were  in  no  respect  necessary  or 
pertinent  to  any  investigation  into 
plaintiffs  accounts  which  defend- 
ant proposed  to  set  on  foot  at  the 
bank  or  through  his  employees. 
It  follows  that  malice  is  to  be  im- 
plied from  the  speaking  of  the 
words,  and  that  the  matters  which 
defendant  offered  to  prove  were 
inadmissible  under  his  general  de- 
nial. 

Judgment  affirmed. 

Opinion  by  Smithy  P,  J. ;  Har- 
din and  Macoviber^  JJ.,  concur. 

CONFISCATION     ACTS.      DE- 
FENSES. 

N.  Y.  Common  Pleas.     General 
Term. 

William  L.  Ellis,  resjpt,  v.  The 
Phenix  National  Bank,  appU. 

Decided  June  25,  1883. 

In  an  action  by  a  bona  fide  purchaser  for  value 
of  a   balance   due  from  defendant  to  the 
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Bank  of  Georgetown,  8.  C,  to  recover  the 
amount  of  said  balance,  which  had  during 
the  war  of  the  rebellion  been  seized  and 
condemned  as  forfeited  to  the  United 
States.  Heldy  That  the  judgment  of  con- 
demnation, etc  ,  was  no  defense;  that  no 
authority  being  given  by  the  acts  of  Con- 
gress authorizing  the  confiscation  of  the 
property  of  corporations,  the  court  in  such 
proceedings  acted  wholly  without  juris- 
diction. 

Appeal  from  judgment  entered 
at  Special  Term,  in  favor  of  plain- 
tiff. 

Action  to  recover  amount  de- 
posited with  defendant,  a  national 
bank.  The  evidence  shows  that 
Dhe  receiver  of  the  Georgetown 
Bank,  on  the  15th  of  December, 
1870,  put  up  for  sale,  and  plaintiff 
bought  for  $100,  a  balance  due 
from  defendant  to  the  Georgetown 
Bank  of  $5,629,23,  which  was  pur- 
chased for  this  small  sum,  being 
regarded  by  the  receiver  as  worth- 
less. The  receiver  gave  plaintiflF 
a  certificate  in  writing,  stating  that 
among  other  choses  in  action,  be- 
longing to  the  Bank  of  George- 
town, South  Carolina,  was  a  debit 
balance  of  $5,629.23,  due  by  the 
Phenix  Bank,  New  York,  some- 
where at  or  about  the  commence- 
ment of  the  late  war,  '*  which  said 
indebtedness,"  the  certificate  de- 
clared, was  purchased  by  plaintiff. 
Previously,  and  on  the  5th  of  Jan- 
uary 1865,  a  balance  of  $12,117.38 
remaining  in  defendant's  bank 
to  the  credit  of  the  Georgetown 
Bank,  out  of  which  alone  the  claim 
in  suit  was  payable,  was  seized  un- 
der proceedings  for  its  condemna- 
tion as  forfeited  to  the  United 
States,  and  under  which  proceed- 
ings a  judgment  had  been  rendered 
of    condemnation  and   forfeiture. 


It  was  contended  by  defendant 
that  the  confiscation  proceedings 
furnished  a  defense  to  this  action. 

The  Judge  held  that  the  confis- 
cation proceedings,  under  which 
the  balance  remaining  in  the  de- 
fendant's bank  was  seized  and 
condemned  as  forfeited  to  the  Uni- 
ted States,  constituted  no  defense 
to  this  action,  the  court,  in  this 
judgment  of  condemnation  and 
forfeiture,  having  acted  wholly 
without  jurisdiction. 

Van  Winkle^  Candler  <6  Jay^ 
for  applt. 

Anderson  <ft  Man^  for  respt. 

Held^  No  error.  There  is  noth- 
ing in  the  act  of  August  6th,  1881, 
entitled,  ''  An  act  to  confiscate 
property  used  for  insuriectionary 
purposes ;"  or  in  the  subsequent 
act  of  July  17,  1862,  entitled,  ''An 
act  to  suppress  insurrections,  to 
punish  treason  and  rebellion,  to 
seize  and  confiscate  the  property 
of  rebels,  and  for  other  purposes," 
authorizing  the  confiscation  of  the 
property  of  a  corporation.  The 
fifth  section  of  the  latter  act  speci- 
fies six  classes  of  persons  whose 
property  may  be  seized  under  it, 
and  in  this  enumeration  corpora- 
tions are  not  included  by  name  or 
necessarily  by  implication.  6 
Wall.,  496;  83  N,  Y.,  335. 

Judgment  affirmed. 

Opinion  by  C.  P.  Daly,  Oh.  J,  ; 
Beach  and  J.  F.  Daly,  J  J,,  con- 
cur.   

PAYMENT.     DEFENSE. 

N.  Y.  Common  Pleas.    General 
Term. 

The  Concord  Granite  Co.,  respt^ 
V.  Hamline  D.  French,  applt. 
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Decided  June  29,  1888. 

A  payment  of  a  promissory  note  by  the  in- 
dorser,  after  suit  brought  against  the  maker, 
does  not  serve  as  a  defense  to  the  maker, 
but  inures  to  the  benefit  of  the  indorser. 

Appeal  from  an  order  of  the 
General  Terra  of  the  Marine  Court, 
affirming  a  judgment  rendered  at 
the  Trial  Term  thereof  by  a  judge 
without  a  jury. 

This  action  was  brought  against 
defendant  as  maker  of  a  promis- 
sory note.  Thereafter  and  before 
answer,  the  sum  due  upon  it  was 
paid  to  plaintiff  by  the  payee  and 
indorser,  and  defendant,  among 
other  minor  defenses,  alleged  in 
his  answer  that  such  payment  was 
made  by  the  indorser,  and  plaintiff 
was  not  the  real  party  in  interest. 
Judgment  was  rendered  for  the 
amount  of  the  claim. 

L,  B.  Bunnell^  for  applt. 

(7.  Brainerd^  for  re6pt. 

Held,  No  error.  That  the  pay- 
ment in  no  way  enured  as  a  de- 
fense to  defendant.  His  liability 
could  only  be  met  from  payment 
by  him.  Edwards  on  Bills,  535  ; 
Story  on  Promissory  Notes,  §  401; 
I  Cow.,  387. 

The  endorser  by  the  payment 
acquired  a  cause  of  action  against 
defendant,  and  might  have  asked 
a  substitution  as  plaintiff  here  ; 
but  the  action  did  not  abate,  and, 
under  the  circumstances,  was 
properly  continued  by  the  original 
plaintiff.  Code  Civil  Procedure, 
§§  755,  756.  What  may  result  to 
defendant  from  a  correct  disposi- 
tion of  the  issue  he  made  is  of  no 
importance,  especially  under  the 
supposition  entertained  from  the 
evidence  that  his  answer  was  in- 


terposed with  an  intention  of 
gaining  a  technical  advantage,  or 
escaping  the  payment  of  costs,  for 
which  he  was  properly  liable. 

Judgment  affirmed,  with  costs. 

Opinion  by  Beachy  J.;  Daly, 
Oh.  /.,  and  Van  BrunU  J-^  con- 
cur. 


APPEAL.      ATTORNEY.      AL- 
LOWANCE. 

N.  Y.  Common  Pleas.     General 
Term. 

Annie  Loudon,  plff.,  v.  David  B. 
Loudon,  deft 

Decided  May  10,  1883. 

An  attorney  for  one  of  the  parties  to  an  action 
may  appeal  from  an  order  vacating  an  or- 
der granting  liim  an  allowance. 

In  an  action  for  divorce  a  mema  et  ihoro  an 
aUowance  may  be  made  to  counsel,  though 
it  appears  that  the  cause  of  action  has  been 
condoned  and  that  the  suit  should  not  be 
continued. 

Appeal  by  plaintiffs  attorney 
from  order. 

This  suit  was  for  a  divorce  a 
mensa  et  thoro,  commenced  by 
serving  a  summons  and  complaint, 
together  with  a  petition  and  notice 
of  motion  for  alimony  and  counsel 
fees.  Before  the  return-day  of  the 
motion  the  plaintiff  and  defendant 
amicably  adjusted  their  differ- 
ences. The  plaintiffs  attorney  on 
the  return  day  of  the  motion  pre- 
sented an  affidavit  of  these  facts, 
and  obtained  an  order  from  Hon. 
J.  F.  Daly,  one  of  the  judges  of 
the  court,  requiring  the  defendant 
to  pajr  him  a  counsel  fee.  The 
defendant  moved  before  Hon.  C. 
H.  Van  Brunt  to  vacate  this  order, 
on  affidavits  of  both  himself  and 
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the  plaintiff  tliat  they  had  become 
reconciled,  and  that  plaintiff's  at- 
torney commenced  the  action 
without  authority.  The  attorney 
responded  with  three  affidavits, 
showing  that  the  fact  of  settlement 
was  communicated  to  Judge  Daly 
when  he  signed  the  order,  and  that 
the  plaintiff  expressly  authorized 
the  suit,  had  the  complaint  and  peti- 
tion carefully  read  to  her,  read  them 
herself,  and  finally,  after  keeping 
them  nearly  twenty -four  hours  in 
her  possession,  went  before  a  notary 
and  verified  them  in  the  absence  of 
her  attorney  or  any  one  represent 
ing  him.  Judge  Van  Brunt  vacated 
the  order  for  an  allowance,  writing 
a  memorandum  that  the  plaintiff 
had  condoned  the  cause  of  action 
by  settlement  and  the  suit. should 
not  be  continued.  From  this  order 
plaintiff's  attorney  appealed,  con- 
tending—(1)  That  plaintiff's  attor- 
ney could  appeal  from  an  order 
discontinuing  the  action  without 
allowing  his  fees,  though  not  a 
party  to  the  suit.  Code,  §1294; 
13  Abb.  Pr.,  337;  86  N.  Y.,  636. 
(2)  The  order  allowing  a  counsel 
fee,  under  §  1769  of  the  Code,  on  a 
discontinuance  of  the  action,  is 
proper.  3  Daly,  62.  (3)  Though 
discretionary,  the  order  is  appeal- 
able to  the  General  Term,  as  it 
affects  a  substantial  right.  58 
N.  Y.,  215;  66  id.,  72;  3  Hun, 
375;  70  N.  Y.,  10. 

H.  Benedict^  for  applt. 

Lindsay  &  Flammer^  for  respt. 

Held,  That  the  order  appealed 
from  should  be  reversed ;  that  de- 
fendant be  required  to  pay  the 
plaintiff's  attorney  a  counsel  fee 
and  the  disbursements  of  the  ac- 


tion, together  with  the  costs  and 
disbursements  of  the  appeal,  within 
ten  days  after  service  of  the  order. 

No  opinion  ;  all  concur. 

[See  ante,  319.— Ed.] 


REFERENCE. 

N.  Y.  Supreme  Court.  (Jener\l 
Term.  Third  Dept. 

John  O'Reilly  et  al.,  respts.,  v. 
The  City  of  Kingston,  applt. 

Decided  Sept.,  1883. 

An  equity  action  cannot  be  compulsorilj  re- 
ferred by  the  court  unless  the  trial  requires 
the  examination  of  a  long  account 

The  action  was  one  to  try  the 
validity  of  an  assessment.  There 
were  issues  of  fact :  whether  there 
was  a  change  of  grade  and  whether 
it  increased  .  the  assessment; 
whether  the  assessment  was  ac- 
cording to  benefits,  etc.  At  Special 
Term  a  compulsory  reference  was 
granted  ^'  to  hear  and  determine 
the  action." 

Wm.  Lounsbery,  for  applt. 

M.  Schoonmaker,  for  respt. 

Held^  That  an  equity  action  can- 
not be  compulsorily  referred  unless 
the  trial  requires  the  examination 
of  a  long  account.  IB  Hun,  68. 
The  words  in  §1013  of  Code  of 
Pro.,  ''as  prescribed  in  this  sec- 
tion," refer  to  the  foregoing  clause, 
"when  the  trial  will  require  the 
examination  of  a  long  account." 

Order  reversed  and  motion  de- 
nied. 

Opinion  by  Learned,  P.  J. ; 
Boardman  and  BocJces,  JJ.y  con- 
cur. 
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MORTGAGE. 

N.  Y.  Supreme  Court.   General 
Term.    Third  Dept. 

William  Holmes,  respt.^  v.  Elias 
H.  Dunham,  applt 

Decided  Sept.,  1883. 

A  condition  in  a  mortgage  provided  that  de- 
fendant was  to  pay  a  portion  of  the  princi- 
pal in  supporting  defendant.  The  latter 
offered  plaintiff  support,  but  only  in  his 
own  family.  Held,  That  the  condition  was 
broken  ;  that  defendant  could  not  compel 
plaintiff  to  live  in  a  family  distasteful  to 
him. 

Plaintiff  conveyed  lands  to  de- 
fendant, who  gave  back  a  mort- 
gage, with  a  condition  as  follows: 
"One  thousand  dollars  to  be  paid, 
principal  and  interest,  in  the  sup- 
porting of  the  said  Holmes,  which 
the  said  Dunham  agrees  to  do 
during  his  lifetime,"  and  if  Dun- 
ham failed  to  support  Holmes  in 
as  good  style  as  the  latter  had 
been  in  the  habit  of  living,  plain- 
tiff had  the  right  to  foreclose. 
This  action  is  foreclosure.  De- 
fendant had  refused  to  support 
plaintiff  except  in  his  family. 
Plaintiff  left  after  having  some 
trouble  with  defendant's  children. 
Plaintiff  had  judgment. 

McDowell  &  Lewis ^  for  applt. 

Cumming  &  Handy  for  respt. 

Heldy  That  the  condition  of  the 
mortgage  was  broken.  Under  it 
defendant  had  no  right  to  compel 
plaintiff  to  live  in  a  family  which 
had  become  distasteful  to  him. 
Jones  on  Mort.,  §  391;  15  Mass., 
263  ;  35  Barb.,  624 ;  19  Hun,  209. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P.  J.; 
Board/man  and  Bockes^  JJ.^  con- 
cur. 


RAILROAD.    NEGLIGENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Martha  J.  Parsons,  exrx.,v.  The 
N.  Y.  C.  &  H.  R.  RR.  Co. 

Decided  June,  1883. 

Where  a  railway  passenger  safely  alighted  at  a 
station  before  his  train  has  stopped  and  was 
killed  by  a  passing  locomotive  as  he  was 
walking  by  the  side  of  his  own  train,  still 
in  motion,  Hdd,  That  after  alighting  the 
passenger  was  bound  to  use  the  same  care 
as  would  be  required  of  a  person  on  a  high- 
way, and  the  question  of  negligence  in 
running  the  locomotive  which  killed  him 
is  for  the  jury. 

Motion  by  plaintiff  for  new 
trial  on  exceptions  taken  at  Cir- 
cuit. 

Action  for  damages  for  alleged 
negligence  in  killing  plaintiflf's 
testator  by  defendant,  at  a  station 
in  Buffalo.  There  were  two  tracks 
at  that  section  of  the  road,  and 
the  train  upon  which  deceased 
was  a  passenger  was  on  the  east- 
erly track.  The  train  entered  the 
station  grounds  about  three  min- 
utes late,  and  before  it  came  to  a 
stop  deceased  stepped  from  the 
forward  platform  of  the  car  he 
stood  on  and  alighted  safely  on 
the  space  between  the  two  tracks. 
He  then  walked  beside  the  train 
in  the  direction  in  which  it  was 
moving  for  about  45  feet  upon 
and  partly  across  the  westerly 
track,  when  he  was  struck  by  a 
passing  locomotive.  The  train 
which  deceased  left  moved  slowly 
after  deceased  alighted  and  until 
a  brief  time  after  he  was  injured. 
At  the  time  when  deceased  left  the 
train  no  other  passenger  had 
alighted,  and  no  notice  had  been 
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given  by  defendant  to  passengers 
to  leave  the  train.  The  judge 
charged  the  jury  that  if  they  found 
that  the  train  from  which  deceased 
alighted  had  not  come  to  a  stand 
when  he  was  struck,  plaintiff  could 
not  recover.  That  instruction  was 
excepted  to. 

Ohas.  B.  Wheeler^  for  plff. 

George  Q,  Oreene^  for  deft. 

Held,  That,  as  a  passenger,  de- 
ceased was  entitled  to  be  carried 
safely  and  to  have  safe  egress  af- 
forded him  from  the  train  at  a 
proper  place  and  a  proper  time  ; 
that  defendant  having  alighted 
while  the  train  was  in  motion,  and 
before  defendant  had  signalled 
passengers  to  alight,  he  could  not 
claim  any  other  degree  of  care 
from  defendant  while  he  was  at- 
tempting to  cross  its  track  than 
if  he  had  not  previously  borne  to 
it  the  relation  of  passenger ;  and 
he  was  bound  to  use  the  same  care 
as  would  be  required  of  a  person 
attempting  to  cross  the  track  upon 
a  highway.  As  the  place  was  one 
where  passengers  were  accustomed 
to  cross  he  was  not  a  trespasser, 
but  he  was  not  there  by  invitation 
of  defendant;  audit  was,  therefore, 
for  the  jury  to  say  whether  he  neg- 
lected to  use  due  care  and  cau- 
tion. 

The  running  of  the  locomotive 
past  the  station  at  thac  instant  was 
not  a  breach  of  any  duty  which 
defendant  owed  to  deceased. 

Terry  v.  Jewett,  17  Hun,  396; 
78  N.  Y.,  338,  distinguished. 

Whether  the  locomotive  was  so 
managed  or  run,  as  to  constitute 
negligence,  was  a  question  for  the 
jury. 


The  instruction  excepted  to  with- 
drew these  questions  from  the 
jury,  and  the  case  was  made  to 
turn  upon  an  immaterial  issue. 

New  trial  ordered,  costs  to  abide 
the  event. 

Opinion  by  Smith,  P.  J.  ;  Har- 
din and  Macomber^  J  J.,  concur. 


PARTIES. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Adrian  Iselin,  Jr.,  etal.,  respts., 
V.  Henry  Rowlands,  applt. 

Decided  Sept.,  1883. 

One  who,  as  an  agent  for  another,  has  pos- 
session of  cpmmercial  paper  for  the  pur- 
poses of  collection  only,  and  who  has  no 
interest  therein  himself,  cannot  maintain 
an  action  thereon.  He  is  not  a  trustee  of 
an  express  trust,  within  the  meaning  of  the 
Code,  §  449. 

Defendant  owed  one  B.,  in  Gren- 
eva,  Switzerland,  who  drew  drafts 
on  him    and  endorsed  these  for 
value  to  theComptoir  d'Escompte 
of  Q-eneva.     The  drafts   were  for- 
warded to  plaintiffs  in   New  York 
for   acceptance.       Defendant   ac- 
cepted  Ihem.      Plaintiflf  then  re- 
tnrned    them    to     the     Comptoir 
d'Escompte;  the  latter  thereupon 
endorsed  the  drafts   to  plaintiffs 
and  sent  them  back  for  collection. 
The  plaintiffs  sue  as  owners  and 
holders  of  the  drafts.      The  an- 
swer denied  this  and  alleged  that 
the  drafts  were  with  plaintiff  onlj 
for    presentation.       The    referee 
found  that  the  endorsement  and 
delivery  to  plaintiffs  were  for  the 
special  purpose  of  collection,  bot 
held    plaintiffs    could  recover  as 
trustees  of  an  express  trust. 
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Harris  &  Rudd^  for  applt. 

A.  &  W.  Lansing^  for  respts. 

Held,  Error.  The  referee's  find- 
ing of  fact  is  correct ;  but  au  ac- 
tion must  now  be  prosecuted  in 
the  name  of  the  real  party  in  in- 
terest. New  Code,  §  449;  Old 
node,  §111.  Bell  v.  Tilden,  16 
Hun,  346,  is  almost  exactly  like 
the  present  case.  Hays  v.  Hath- 
orn,  74  N.  Y.,  486,  is  to  the  same 
effect.  Wetmore  v.  Hegeman,  88 
N.  Y.,  69,  is  not  in  point.  There, 
there  was  an  assignment  of  the 
cause  of  action  to  plaintiff  in  trust 
for  certain  purposes,  so  as  to  give 
him  an  interest  therein. 

Nor  do  we  think  plaintiffs  were 
trustees  of  an  express  trust.  Code, 
§  449.  In  22  N.  Y.,  389,  cited  by 
plaintiffs,  the  contract  was  by  its 
terms  payable  to  plaintiff,  de- 
scribed therein  as  agent ;  and  in 
Devol  V.  Barnes,  7  Hun,  342,  plain- 
tiff undertook  to  collect  certain 
claims  as  his  own  and  acquired  an 
interest  therein. 

Judgment  reversed,  new  trial 
granted. 

Opinion  by  Learned,  P.  J. ; 
Boardman  and  Bockes,  J  J.,  con- 
cur. 


JUSTICES  COURT.     JURIS- 
DICTION. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

William  Stevens,  re5p<.,v.James 
Stevens,  appU. 

Decided  June,  1883. 

Where  a  justice's  summons  is  void,   a  volun- 
tary appearance  gives  the  justice  jurisdic- 
Vol.  17— No.  21. 


tion  of  the  person.    A  mere  irregularity  is 
waived  by  appearance. 

Appeal  from  judgment  of 
County  Court,  aflSrming  justice's 
judgment. 

It  is  alleged  that  the  summons 
issued  by  the  justice  was  defect- 
ive, and  that  the  justice  acquired 
no  jurisdiction  of  the  person  of 
defendant.  The  alleged  defect 
was  that  the  summons,  when  it 
was  issued  to  the  oflScer  to  be 
served,  contained  a  blank  which 
should  have  been  tilled  with  the 
words,  "the  complaint  of  "  so  that 
it  would  read  "  to  answer  the  com- 
plaint of  the  plaintiflf,"  instead  of 
reading  "  to  answer  the  plaintiff." 
Defendant  appeared  before  the 
justice  on  the  return  day  and  an- 
swered to  the  complaint  without 
objecting  to  the  form  of  the  sum- 
mons, and  the  issue  was  t  d journed 
for  trial,  and  the  objection  was 
first  made  on  the  adjourned  day. 

H,  Clay  Hall,  for  applt. 

Mills,  Palmer  &  Morgan,  for 
respt. 

Held,  That  the  summons,  in 
form,  answered  the  requirements 
of  the  statute  in  force  prior  to  the 
present  code. 

The  objection  came  too  late.  If 
the  defect  rendered  the  summons 
void,  the  case  was  one  of  voluntary 
appearance  without  summons, 
which  gave  the  justice  jurisdiction 
of  the  person  ;  if  it  was  a  mere  ir- 
regularity, it  was  waived. 

Judgment  affirmed. 

Opinion  by  Smith,  P.  J ;  Har- 
din and  Haight,  J  J,,  concur. 
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DURESS. 

N".  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

James  B.  Haynes,  respL,  v. 
James  H.  Rudd,  applL 

Decided  June,  1883. 

Threats  of  a  lawful  prosecution  may  amount 
to  such  duress  as  will  avoid  a  contract 
thereby  obtained. 

If  plaintiff's  act  was  induced  by  duress  on  the 
part  of  defendant,  plaintiff  may  recover, 
notwithstanding  each  of  them  intended  the 
compounding  of  a  felony,  or  the  stifling  of 
a  prosecution,  by  the  act. 

Appeal  from  judgment  on  ver- 
dict at  Circuit. 

Plain tiflf's  son  had  been  in  the 
employ  of  defendant,  and  the  lat- 
ter complained  to  plaintiflf  that  his 
son  had  embezzled  or  feloniously- 
taken  money  from  his  employer, 
and  defendant  proposed  that 
plaintiff  should  arrange  the  mattet 
by  giving  his  note  for  $250,  which 
was  done  accordingly.  The  note 
came  to  the  hands  of  a  bona  fide 
holder,  who  presented  it  and  col- 
lected from  plaintiflf.  This  action 
was  brought  to  recover  the  amount 
so  collected,  on  the  ground  that 
defendant  procured  the  note  by 
duress.  The  jury  rendered  a  ver- 
dict for  plaintiflf  for  the  amount  of 
the  note,  with  interest.  Evidence 
on  the  part  of  plaintiflf  very  clear- 
ly warranted  the  conclusion  that 
defendant  directly  attempted  to 
influence  plaintiflf  s  action  by  op- 
erating on  his  family  pride,  his 
fear  of  family  disgrace,  and  his 
desire  to  save  his  son  from  the 
ruinous  effects  of  a  prosecution, 
whereby  plaintiflf  was  induced  to 
execute  the  note.     The  trial  judge 


refused  to  charge,  as  requested  by 
defendant,  that  if  the  compound- 
ing a  felony  entered  in  to  and  form- 
ed a  part  of  the  consideration  of 
the  note,  plaintiflf  could  not  re- 
cover ;  also,  that  if  plaintiffs  mo- 
tive in  giving  the  note  was  in  part 
to  compound  a  felony,  he  could 
not  recover. 

T.  W.  Collins,  for  applt. 

T.  M.  Norton,  for  respt. 

Held,  No  error.  Where  threats 
of  a  lawful  prosecution  are  puip- 
osely  resorted  to  for  the  purpose  of 
overcoming  the  will  of  the  party 
threatened,  by  intimidating  or  ter- 
rifying him,  they  amount  to  such 
duress  or  i)ressure  as  will  avoid  a 
contract  thereby  obtained.  26  N. 
Y.,  9;  85  L.  J.,  Ch.,  717.  That  the 
note  was  not  given  till  a  week  after 
the  threats  were  made  was  simply 
a  circumstance  for  consideration 
by  the  jury. 

If  plaintiflf's  act  was  induced  by 
duress  on  the  part  of  defendant^ 
the  parties  were  not  in  pari  delic- 
to, and  plaintiflf  may  recover  of 
defendant  notwithstanding  each 
of  them  intended  the  compounding 
of  a  felony  or  the  stifling  of  a 
prosecution. 

Judgment  aflBrraed. 

Opinion  by  Smith,  P.  J  ;  Har- 
din and  HaigliU  JJ-^  concur. 


ATTORNEYS. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

George   R.    Adams,    respt.,  v. 
William  Gokey,  applt. 

Decided  Sept.,  1883. 
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A  mere  intention  upon  the  part  of  an  attorney 
not  to  charge  for  services,  not  communica- 
ted by  him  to  his  client  at  the  time  of  re- 
tainer, will  not  bar  a  recovery  for  audi  ser- 
vices. To  have  that  effect,  there  must  be 
expressly  or  impliedly  a  mutual  under- 
standing between  the  parties  at  the  time 
that  the  services  are  to  be  gratuitous. 

Action  by  an  attorney  for  ser- 
vices. Before  action  plaintiff  sent 
defendant  a  bill  showing  debits 
and  credits.  Defendant  refused 
payment.  Plaintiff  began  this  ac- 
tion, the  complaint  setting  out  the 
same  bill.  Defendant  answered. 
Plaintiff  then  served  an  amended 
complaint,  setting  forth  additional 
charges.  Defendant  served  an 
amended  answer,  stating  that  the 
latter  items  were  not  worth  what 
plaintiff  alleged,  or  that  the  ser- 
vices were  to  be  rendered  for  a  cer- 
tain price.  The  referee  found  that 
when  the  services  which  made  up 
the  additional  items  were  render- 
ed plaintiff  did  not  make  any 
charge  for  them  upon  his  books, 
and  that  he  had  no  intention  to 
charge  for  them  until  the  answer 
was  served.    Plaintiff  recovered. 

Preston  &  Chipp,  for  applt. 

Oeorge  R.  Adams,  for  respt. 

Held^  That  plaintiff  was  not 
estopped  by  the  first  account  ren- 
dered defendant  from  rendering 
another.  The  additional  items 
might  have  been  forgotten  or  over- 
looked. And  he  might  amend  the 
conaplaint  and  bring  in  these  new 
items. 

The  finding  of  the  referee  that 
plaintiff  did  not  intend  to  charge 
for  the  additional  services  cannot 
be  taken  to  mean  that  there  was 
such  an  understanding  between 
the  parties,  for   this   would  be  at 


variance  with  the  amended  answer. 
And  a  mere  intention  not  to  charge, 
not  communicated  by  plaintiff  to 
defendant  at  the  time  the  latter 
requested  the  services,  could  not 
bind  plaintiff.  There  must  be,  ex- 
pressly or  impliedly,  a  mutual  un- 
derstanding at  the  time  that  the 
services  are  to  be  gratuitous  to 
bar  a  recovery. 

Judgment  affirmed,  with  costs. 

Mem.  by  Learned^  P.J,;  Board- 
man  and  BocJces^  JJ,^  concur. 


BILL  OF  PARTICULARS. 

N.  Y.  Court  of  Appeals. 

Witkowski,  respt.^  v.  Paramore, 
impld.,  applt. 

Decided  Oct.  9,  1883. 

Where,  in  an  action  against  a  claim  agent  for 
the  proceeds  of  a  claim  collected  by  him, 
defendant  alleges  that  said  claim  was  as- 
signed to  him  in  consideration  of  moneys 
loaned,  advanced,  laid  out  and  expended 
for  said  assignor,  a  proper  case  for  requir- 
ing defendant  to  furnish  a  bill  of  particulars 
of  his  claim  is  presented. 

The  scope  of  an  order  for  a  bill  of  particulars 
is  ordinarily  a  question  of  discretion,  and 
is  not  reviewable  by  the  Court  of  Appeals 
unless  it  clearly  transcends  the  power  of  the 
court  as  defined  by  the  general  course  of 
practice  in  such  cases. 

Sees.  C,  17  W.  Dig.,  215. 

This  action  was  brought  to  re- 
cover an  alleged  indebtedness  of 
$20,740.15,  with  interest,  arising 
out  of  a  claim  against  the  United 
States.  The  answer,  after  setting 
forth  that  the  claim  was  originally 
assigned  by  one  L.  to  defendants' 
firm  as  collateral  security,  alleges 
a  subsequent  absolute  transfer  by 
L.  to  said  firm  in  satisfaction  of 
an    indebtedness    of    more     than 
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$15,000  for  moneys  loaned,  ad- 
vanced, expended  and  laid  out  by 
defendants  for  the  benefit  and  at 
the  request  of  L.,  and  the  further 
consideration  of  $800  paid  to  hira, 
and  denies  that  the  defendants 
had  any  notice  that  plaintiff  had 
any  interest  therein.  Plaintiff 
applied  for  and  obtained  an  order 
for  particulars,  which  required  the 
defendants  to  state  the  time  or 
times  and  the  amounts  of  the 
several  advances,  whether  made 
by  check  or  otherwise,  or  whether 
made  to  L.  in  person,  and  if  not, 
to  whom,  and  also  by  what  mem- 
ber of  defendants'  firm. 

Arthur  Furber^  for  applt. 

D.  J,  Dean^  for  respt. 

Held,  That  this  was  a  proper 
case  for  requiring  defendant  to 
furnish  particulars  of  his  claim, 
84  N.  Y.,  493,  as  it  was  competent 
for  plaintiff  to  disprove  the  abso- 
lute transfer  of  the  claim  alleged 
by  defendants,  and,  to  meet  this, 
the  particulars  of  the  loans  and 
advances,  in  consideration  of  which 
the  alleged  transfer  was  made, 
were  necessary. 

Also  held^  That  the  order  granted 
was  not  too  broad.  The  scope  of 
such  an  order  must  ordinarily  be 
a  question  of  discretion  depend- 
ing upon  the  circumstances,  and  is 
not  reviewable  in  this  court  unless 
it  clearly  transcends  the  power  of 
the  court  as  defined  by  the  general 
course  of  practice  in  respect  to 
bills  of  particulars. 

Appeal  dismissed. 

Per  curiam  opinion.  All  con- 
cur. 


WARRANTY. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

George  A.  Kent  et  al.,  respts., 
V.  Leonard  Friedman,  applt. 

Decided  July,  1888. 

Upon  a  sale  of  tobacco  by  sample,  with  war- 
ranty, it  was  stated  to  be  good  and  sound; 
the  vendees  had  opportunity  to  examine 
the  bales  delivered.  They  rejected  some  as 
musty,  and  after  slight  examination  stored 
the  others  in  their  cellar.  Five  weeks  af- 
ter sirard's  it  was  found  that  other  bales  were 
musty  and  the  vendees  offered  to  return  all. 
Held,  That  their  failure  to  examine  all  the 
bales  when  delivered  would  not  prevent  a 
recovery  on  the  warranty. 

Action  for  breach  of  warranty 
in  sale  of  tobacco.  The  referee 
found  that  defendant  sold  plain- 
tiffs tobacco  in  bales  by  sample,  at 
the  same  time  stating  that  the  to- 
bacco sold  was  good,  sound  and 
all  right.  When  received  in  Feb- 
ruary, 1879,  a  cursory  examina- 
tion was  made  by  plaintiffs  and 
five  bales  were  rejected  and  re- 
turned. Some  five  weeks  later 
other  bales  were  found  to  be  mus- 
ty. In  June,  1879,  action  was 
brought  by  plaintiflfs,  and  upon 
the  trial  (no  date  given),  it  was 
shown  that  ail  the  bales  were  mus- 
ty.    Plaintiffs  recovered. 

A.  Cummings,  for  applt. 
D.  S.  Richards,  for  respts. 

Held,  That  the  recovery  was 
proper.  There  can  be  no  differ- 
ence betwen  an  executory  contract 
to  sell  and  deliver  goods  of  sncb 
and  such  a  quality  and  an  execu- 
tory contract  to  sell  and  deliver 
goods  which  the  vendor  warrants 
to  be  of  such  and  such  a  quality. 
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The  former  is  as  much  a  warranty 
as  the  latter.  68  N.  Y.,  364. 
Within  the  case  of  Day  v.  Pool, 
52  N.  Y.,  416,  the  fact  that  plain- 
tiffs, although  having  an  opportu- 
nity to  examine  all  the  bales  when 
delivered,  did  not  do  so  will  not 
defeat  the  action.  Day  v.  Pool  is 
recognized  as  being  law  in  Dounce 
V.  Dow,  64  N.  Y.,  411,  and  is  there 
distinguished.  No  reason  is  shown 
why  a  proper  examination  would 
not  have  detected  the  mustiness, 
if  it  existed.  And  as  a  disputed 
question  in  this  case  is  whether 
the  tobacco  was  musty  or  became 
so  from  storage  in  plaintiffs'  cellar, 
it  seems  to  us  that  the  excellence 
of  the  rule  laid  down  in  Read  v, 
Randall,  29  N.  Y.,  358,  is  shown. 
But  as  we  have  said,  the  case  is 
within  the  doctrine  of  Day  v.  Pool. 

Judgment  affirmed,  with  costs. 

Opinion  by  Learned^  P,  J, ; 
Boardman^  /.,  concurs;  BocTces^ 
X,  concurs  in  result. 


ASSESSMENT. 

N.  Y.  Court  of  Appeals. 

In  re  petition  of  Deering  et  al. 
to  vacate. 

Decided  Oct.  2,  1888. 

A  gas  company  takes  the  risk  of  the  location 
of  its  pipes  in  the  public  streets,  and  should 
be  required  to  make  such  change  as  public 
convenience  or  security  requires  at  its  own 
expense,  and  no  damage  thus  incurred  by  a 
gas  company  can  be  included  in  the  assess- 
ment. 

Where  the  Supreme  Court  has  held  an  item 
of  sufBcient  importance  to  be  corrected, 
this  Court  cannot  disregard  it  as  too  small 
where  such  conclusion  requires  a  reversal 
of  the  decision  below. 


This  was  a  proceeding  to  vacate 
an  assessment  for  regulating,  &c., 
Broadway,  in  the  city  of  New 
York,  from  Manhattan  to  133d 
street.  It  was  objected  that  there 
was  included  in  the  assessment 
damages  incurred  by  a  gas  com- 
pany in  removing  and  replacing 
its  pipes.  Their  removal  was  not 
made  necessary  by  the  construc- 
tion of  any  sewer  or  culvert. 

James  A.  Deering,  for  applts. 

D.  J,  Dean,  for  respt. 

Held,  that  the  gas  company,  al- 
though authorized  to  lay  its  pipes 
through  the  public  streets,  took 
the  risk  of  their  location,  and 
should  be  required  to  make  such 
changes  as  public  convenience  or 
security  requires,  and  at  its  own 
cost  and  charge . 

When  the  Supreme  Court  has 
held  one  of  the  items  of  an  assess- 
ment of  3uflScient  importance  to  be 
corrected,  an  appellate  court  can- 
not disregard  it  as  being  too  small 
in  amount,  when  such  conclusion 
would  require  a  reversal  of  the  de- 
cision of  the  court  below. 

Coleman  V.  Shattuck,  62  N.  Y., 
363,  distinguished. 

Order  of  General  Term,  modify- 
ing order  of  Special  Term  deny- 
ing motion  to  vacate,  affirmed  as 
modified. 

Opinion  by  DanfortJi,  J.  All 
concur,  except  Andrews,  J,, 
absent. 


STAY.     DISCONTINUANCE. 

N.  Y.  Court  of  Appeals. 

Cushman  v.  Leland,  respt ,  et  al., 
applt,  impl'd. 

Decided  Oct.  9,  1883. 
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K.  brought  an  action  in  the  Superior  Court 
against  one  T.  upon  one  of  several  bonds 
secured  by  a  mortgage.  Subsequently  this 
action  was  brought  to  foreclose  the  mort- 
gage, making  T.,  K.  and  all  the  other  bond- 
holders defendants.  UM,  That  all  the 
parties  being  before  it,  the  Supreme  Court 
could  control  their  action  and  stay  their 
proceedings.  Whether  it  will  do  so  rests  in 
its  discretion. 

Where  defendants  are  interested  in  having  a 
suit  continued  and  regularly  disposed  of 
the  court  may  in  its  discretion  refuse  to 
allow  plaintiff  to  discontinue.  So  where 
the  parties  are  interested  in  retaining  on  the 
record  an  answer  which  has  been  inter- 
posed, it  rests  in  its  discretion  whether  it 
will  permit  such  answer  to  be  withdrawn, 
and  its  discretion  is  not  reviewable  in 
the  Court  of  Appeals. 

One  K.  sued  T.,  in  the  New  York 
Superior  Court,  to  recover  upon 
one  of  many  bonds  secured  by  a 
mortgage  given  to  C,  as  trustee, 
for  the  bondholders.  Subsequently 
C.  brought  this  action  to  foreclose 
the  mortgage  for  the  benefit  of  all 
the  bondholders,  making  T.,  L., 
the  respondent,  and  all  the  bond- 
holders, including  K.  and  other 
interested  persons,  parties  to  the 
action.  K.  appeared  and  answered, 
claiming  that  the  coupons  he  had 
sued  on  were  unpaid,  and  that  the 
mortgage  should  be  foreclosed  and 
his  coupons  and  costs  paid  out  of 
the  proceeds.  Thereafter  the  Su- 
preme Court,  at  Special  Term, 
after  hearing  K.,  granted  an  order 
staying  his  suit  in  the  Superior 
Court  until  the  determination  of 
this  action.  On  appeal  by  K.  to 
the  General  Term,  that  order  was 
affirmed.  After  that  K.  moved  to 
refer  this  action,  and  it  was  re- 
ferred. At  the  same  time  he  moved 
to  dissolve  the  injunction  restrain- 
the  Superior  Court  suit.   That  mo- 


tion was  denied.  Several  months 
after  K.'s  attorney  served  on  the 
1  attorney  for  plaintiff  and  L.  a  no- 
tice withdrawing  his  answer  in  this 
suit,  and  also  that  he  made  no 
claim,  personal  or  otherwise, 
against  the  plaintiff  or  defendant 
L.,  as  trustee  under  the  mortgage 
described  in  the  complaint,  or 
against  the  property  described 
in  the  mortgage.  Thereafter  he 
made  a  motion  at  Special  Term 
for  leave  to  withdraw  his  an- 
swer and  to  vacate  the  injunc- 
tion restraining  the  prosecution 
of  the  Superior  Court  suit  and  the 
motion  was  granted.  This  order 
of  the  Special  Term  was  reversed 
by  the  General  Term,  and  an  ap 
peal  was  taken  to  this  court. 

Oeorge  W,  Miller^  for  applt. 

N,  C.  Moak^  for  respt. 

Held,     That    whether    the   Su- 
preme Court  would  stay  the  Supe- 
rior Court  suit  rested  in  its  dis- 
cretion ;    although    the   Supreme 
Court  could  not  grant  an  order 
in   the    Superior  Court   suit,   the 
parties  being  before  it,   it  could 
control    their    actions    and    stay 
their  proceedings.     A  party  can- 
not always  discontinue  a  suit  with- 
out    permission    of     the     court. 
When  defendants  are    interested 
in  having   the  suit  continued  and 
regularly  disposed  of    the  court 
may,  in  its  discretion,  refuse  to  al- 
low a  plaintiff  to  discontinue.   So, 
where  other  parties  to  the  action 
have  an  interest  in  retaining  upon 
the  records  an  answer  which  has 
been  interposed,  it  rests  in  its  dis- 
cretion whether  it  will  permit  the 
answer  to  be  withdrawn  and  its 
discretion  is  not  reviewable  here. 
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Appeal  dismissed. 
Opinion  by  Earl^   J,     All  con- 
cur. 


HIGHWAYS. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Everett  et  al., 
applts,,  V.  The  Board  of  Supervi- 
sors of  Ulster  Co.,  respt. 

Decided  Oct.  2,  1883. 

A  judgment  against  highway  commissioners 
can  be  collected  from  the  property  of  the 
individual  commissioners  and  in  no  other 
way.  In  order  to  make  such  a  judgment 
a  town  charge  it  must  have  been  recovered 
upon  a  liability  incurred  by  the  commis- 
sioners acting  within  the  scope  of  their  au- 
thority, and  the  claim  therefor  must  be 
presented  to  and  passed  upon  by  the  Board 
of  Town  Auditors. 

The  obligations  imposed  upon  the  commis- 
sioners by  statute  are  co-ordinate  only  with 
the  means  furnished  to  discharge  them  and 
do  not  authorize  the  incurring  of  any  debt 
or  obligation  on  the  part  of  the  town  in  car- 
rying them  into  effect. 

Affirming  S.  C,  16  W.  Dig.,  205. 

In  1879,  the  relators  brought 
an  action  against  the  Commission- 
ers of  Highways  of  the  Town  of 
Kingston  to  recover  for  services  in 
repairing  the  highways  of  that 
town.  A  judgment  was  rendered 
therein  in  their  favor  against 
the  then  highway  commissioners 
for  the  amount  claimed  under  a 
contract  with  their  predecessors. 
Payment  of  the  amount  of  the 
judgment  was  demanded  of  the 
Board  of  Supervisors,  and  that 
being  refused  this  proceeding  was 
commenced  to  enforce  the  same. 

J.  Newton  Fiero^  for  applts. 

J.  J.  Linson  and  Howard 
Ghipp,  Jr.y  for  respt. 


Held^  That  the  relators  were  not 
entitled  to  enforce  their  judgment 
against  defendant ;  that  highway 
commissioners  are  in  no  sense  the 
agents  of  the  town  in  the  perform- 
ance of  their  oflScial  duties  ;  that 
while  acting  in  that  capacity  under 
the  powers  conferred  upon  them 
by  the  statute  they  proceed  inde- 
pendently of  any  control  or  direc- 
tion on  the  part  of  the  town  and 
owe  it  no  duty  or  obligation  ex- 
cept to  disburse  moneys  with 
which  it  supplies  them  in  good 
faith  and  according  to  the  best  of 
their  judgment.  They  have  no 
general  power  or  authority  to  hind 
the  town  by  their  contracts  or  un- 
dertakings, and  are  individually 
responsible  alone  to  those  with 
whom  they  contract.  Their  pow- 
ers, duties  and  obligations  and 
methods  of  raising  funds  as  defined 
by  statute,  2  R.  S.  (7th  ed.),  1214, 
§§1,2,3,4,8;  id.,  1210,  §1;  id., 
1218,  §  I  ;  id.,  1228,  §§  1,  2,  do  not 
contemplate  the  assumption  by 
them  of  any  obligations  except 
those  which  bear  upon  them  indi- 
vidually or  are  to  be  enforced  by 
them  against  their  towns  in  the 
cases  specified  by  statute.  Laws 
1858,  chap.  103,  as  amended  by 
chap.  442,  Laws  of  1666  ;  74  N.  Y.^ 
310. 

Towns  are  exempt  from  the  bur- 
den of  any  general  duty  in  respect 
to  the  care  and  maintenance  of 
roads  and  bridges  ;  so  also  are 
highway  commissioners,  except  in 
so  far  as  they  are  furnished  with 
power  to  provide  means  or  are 
previously  provided  with  funds  by 
the  town  to  accomplish  such  pur- 
pose.    2   Hill,    619;     6   Hill,  463. 
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While  the  statute,  2  R.  S.,  1212, 
1218,  §  1,  makes  it  the  duty  of 
commissioners  of  highways  ''  to 
give  directions  for  the  repairing  of 
the  roads  and  bridges  within  their 
respective  towns,"  and  '*  to  cause 
the  highways  and  'the  bridges 
which  are  or  might  be  erected  over 
streams  intersecting  highways  to 
be  kept  in  repair,"  it  also  pre- 
scribes the  method  of  raising 
funds  by  which  this  duty  is  to  be 
performed,  and  the  obligations 
thereby  imposed  are  co-ordinate 
only  with  the  means  furnished  to 
the  commissioners  to  discharge 
them,  and  do  not  authorize  ex- 
pressly or  by  implication  the  in- 
curring of  any  debt  or  obligation 
on  the  part  of  the  town  in  carrying 
them  into  eflfect. 

Actions  against  towns  ,or  in 
which  they  are  interested,  to 
charge  them  with  a  corporate  lia- 
bility, are  regulated  by  statute 
and  must  be  brought  in  the  name 
of  the  town,  except  where  other- 
wise provided,  and  process  must 
be  served  upon  the  supervisor  of 
the  town  and  he  is  required  to  at- 
tend to  the  defense  of  the  action 
and  to  take  the  advice  of  the  town 
electors  at  a  town  meeting  in  re- 
gard to  the  conduct  of  the  defense. 
1  R.  S.  (7th  ed.),  840,  841.  Sec- 
tion 8  of  this  act,  making  a  judg- 
ment against  town  officers  in  their 
names  of  office  a  town  charge,  re- 
fers only  to  such  actions  as  are 
brought  by  or  against  such  officers 
in  their  name  of  office  upon  con- 
tracts authorized  by  statute  to  be 
made  by  them  on  behalf  of  the 
town. 

A   judgment    against    commis- 


sioners of  highways  can  be  col- 
lected from  the  property  of  the 
individual  commissioner  and  in  no 
other  way.  Code  Civ.  Proc. 
§  1931;  2  Edm.  Stat,  at  Large,  496, 
497,  §§  92-108.  In  order  to  make 
such  a  judgment  a  town  charge  it 
must  have  have  been  recovered 
upon  a  liability  incurred,  by  the 
commissioners  acting  within  the 
scope  of  their  authority  and  the 
claim  therefor  must  be  presented 
and  passed  upon  by  the  Board  of 
Town  Auditors.  1  R.  S.  (7Lh  ed.), 
834,  83J,  837 ;  2  id.,  1219. 

Van  Alstyne  v.  Friday,  41  N.  Y., 
177 ;  Boots  v.  Washburn,  79  N. 
Y.,  207,  distinguished  and  ex- 
plained. 

Qrder  of  General  Term,  revers- 
ing order  granting  mandamus, 
affirmed. 

Opinion  by  Rug&r^  Ch.  J,  All 
concur. 


NEGLIGENCE. 

N.  Y.  Court  of  AppaALS. 

Cunningham,  applL^  v.  The  Bay 
State  Shoe  &  Leather  Co  ,  respt. 

Decided  Oct.  16,  1883. 

Defendant  contracted  with  the  county  for  the 
services  of  convicts,  to  be  performed  in 
shops  within  the  prison  walls.  Plainiif 
was  employed  by  contractors  engaged  in 
repairing  the  building,  and  while  so  doing 
fell  down  an  elevator  used  by  defendant 
and  was  injured.  Held,  That  defendant 
was  not  Ifable. 

Affirming  S.  C,  18  W.  Dig.,  71. 

This  action  was  brought  tore- 
cover  damages  for  injuries  received 
by  plaintiff.  It  appeared  that  de- 
fendant entered  into  a  con  tract  with 
the  county  of  Kings,  by  which  it 
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agreed  to  pay  for  the  services  of 
the  convicts  in  said  penitentiary, 
to  be  rendered  within  its  walls,  in 
shops  to  be  furnished  by  the 
county.  In  one  of  the  buildings 
furnished  there  was  an  elevator 
used  by  defendant  in  its  business. 
The  upper  portion  of  this  building 
was  destroyed  by  fire,  and  the 
county  contracted  with  M.  &  L.  to 
repair  it.  While  it  was  being  re- 
paired defendant  continued  to  use 
it.  Plaintiflf,  who  was  employed 
by  M.  &  L.,  fell  through  the  eleva- 
tor well  and  received  the  injuries 
complained  of. 

Thomas  E.  Pear  sail,  for  applt. 
B.  F,  Tracy ^  for  respt. 
Held^  That  defendant  was  not 
liable  ;  plaintiff  was  not  in  its  ser- 
vice, and  it  was  bound  to  no  duty 
of  vigilance  to  protect  him  from 
danger.  It  was  not  strictly  in  pos- 
session of  the  shops  ;  the  prison 
authorities  have  possession  and 
control  of  them,  subject  to  the 
right  of  defendant  to  use  them  in 
the  prosecution  of  the  work  under 
its  contract. 

Judgment  of  General  Term,  af- 
firming judgment  of  non-suit,  af- 
firmed. 

Opinion  by  Earl^  J.  All  con- 
cur. 


TAXATION. 

N.  Y.  Court  of  Appeals. 

The  People  ex  rel.  Muller  et  al., 
applts.^  V.  The  Board  of  Assessors 
of  Brooklyn,  respt. 

Decided  Oct.  2,  1888. 

It  is  competent  for  parties  by  contract  to  so 
regulate  their  respective  interests  that  one 
Vol.  17.— No.  21a 


may  be  the  owner  of  the  buildings  and 
another  of  the  land. 

Relators  erected  buildings  upon  land  leased 
by  them  of  a  benevolent  society,  whose 
property  was  exempt  from  taxation.  The 
contract  provided  for  renewals,  with  an  op- 
tion to  the  society  to  reenter  at  specified 
periods,  on  payment  of  the  value  of  the 
buildings  Held,  That  until  the  exercise  of 
the  option  the  buildings  continued  to  bo- 
long  to  relators,  with  all  the  rights  and  ob- 
ligations of  ownership,  and  that  the  build- 

*  ings  were  properly  assessed  as  real  estate  to 
them. 

Affirming  S.  C.  15  W.  Dig.,  249. 

The  relators  erected  certain 
buildings  upon  the  lands  of  the 
Brooklyn  Benevolent  Society  un- 
der leases  by  which  they  are,  in 
eflfect,  to  have  perpetual  posses- 
sion on  payment  of  a  certain  an- 
nual rent,  apportioned  according 
to  the  value  of  the  land  alone,  un- 
less said  society,  at  certain  fixed 
periods,  elects  to  reenter,  in  which 
case  it  may  do  so  upon  paying  to 
the  relators  the  appraised  value  of 
their  buildings.  The  relators 
claim  that  under  chapter  330  of 
the  Laws  of  1846,  which  exempts 
the  real  and  personal  property 
held  by  said  society  under  its  act 
of  incorporation,  the  buildings  in 
question,  so  long  as  their  revenues 
are  disposed  of  according  to  the 
directions  of  its  charter,  are  ex- 
empt from  all  taxation  except  for 
local  improvements. 

/•  W.  Gilbert^  for  applts. 
John  A,  Taylor,  for  respt. 

Held,  That  the  claim  of  the  re- 
lators is  untenable  ;  that  it  is  per- 
fectly competent  for  parties  by 
contract  to  so  regulate  their  re- 
spective interests  that  one  may  be 
the  owner  of  the  buildings  and 
another  of  the  land  on  which  they 
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stand.  80  N.  Y.,  578  ;  1  Hill,  176  ; 
46  N.  Y.,  46;  82  id.,  460.  Until 
the  exercise  of  the  option  given 
the  lessors  by  the  lease  the  build- 
ings continue  the  property  of  the 
relators,  with  all  the  rights  and 
obligations  which  pertain  to  such 
ownership.  The  circumstance  that 
the  interest  of  the  lessees  may  be 
forfeited  for  any  cause  by  theiv 
own  act  does  not  affect  the  status 
of  the  property  as  to  its  present 
ownership.  Under  tbe  definitions 
of  the  term  land,  as  laid  down  in 
the  statute  regulating  assessments 
for  the  purposes  of  taxation,  2  R. 
S.,  981,  §§  1,  2,  this  property  was 
properly  assessed  as  real  estate  to 
the  relators. 

Judgment  of  General  Term,  af- 
firming order  denying  application 
for  mandamus,  affirmed. 

Opinion  by  Ruger,  C7i.  J.  All 
concur. 


COSTS.     CODE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Richard  B.  Smith,  respt,^  v. 
George  W.  Cooper,  Sheriff,  applt. 

Decided  Sept.,  1883. 

Where  a  final  judgment  is  rendered  in  favor 
of  a  defendant  in  an  action  brought  against 
a  public  officer  for  an  act  done  by  him  by 
virtue  of  his  office,  the  defendant  has  the 
same  right  to  increased  as  to  single  costs, 
under  §  3258  of  the  Code  of  Civil  Procedure. 

Appeal  from  order  denying 
defendant's  motion  foi*  increased 
costs. 

This  action  was  bi-ouglit  against 
the  Sheriff  of  Suffolk  County  to 
recover  a  large  quantity  of  chattels 


which  he,  by  virtue  of  his  office, 
had  levied  upon  and  seized.  Pinal 
judgment  was  given  in  his  favor. 
Defendant  moved  for  and  obtained 
an  additional  allowance  of  $300, 
and  then  made  a  motion  for  in- 
creased costs,  which  was  denied. 

Jas.  H.  Stanbrough^  for  applt. 

J,  Lawrence  Smith,  for  respt. 

Held,  That  defendant's  right  to 
increased  costs  is  absolute.  The 
Code  of  Civil  Procedure,  §  3258. 
provides  that  a  defendant  in 
whose  favoi  a  final  judgment 
is  rendered  in  an  action  for 
a  money  recovery  or  for  a  chat- 
tel '*is  entitled  to  recover" 
the  increased  costs  where  the  ac- 
tion is  brought  against  a  public 
officer  for  an  act  done  by  hira  by 
virtue  of  his  office.  Defendant  has 
the  same  right  to  increased  costs  as 
to  single  costs.  §  3229.  The  form 
of  the  application  to  the  court  for 
the  increased  costs  was  immaterial. 
The  papers  say  that  a  motion  was 
made  for  the  costs  and  denied. 
The  Code  requires  a  certificate. 
§  3248.  The  court  denied  the  rigbt 
to  increased  costs,  and  this  deter 
mination  should  be  reversed. 

Order  reversed,  with  costs. 

Opinion    by    Barnard,   P.  J.; 
Pratt,  «/.,  concurs. 


PROMISSORY  NOTE.    USURY. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth   Dept. 

Alexander  McKinstry,  respt.  v. 
Guy  Davis  et  al.,  applts. 

Decided  June,  1883. 

Where  a  bank  discounted  two  notes  made  by 
defendant  and  indorsed  by  plaintiff  as  ac- 
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cominodatioa  indorser,  the  bank  not  know- 
ing that  the  notes  were  given  to  secure  cer- 
tain usurious  debts  owing  by  defendant  to 
plaintiff ;  nnd  said  bank  afterwards  dis- 
counted another  note  of  defendant's  in- 
dorsed in  the  same  manner,  but  the  bank 
did  not  receive  the  hitter  note  in  renew^al  of 
the  prior  notes,  and  it  was  not  offered  to 
the  bank  for  that  purpose,  but  defendant 
did  in  fact  apply  its  proceeds  to  take  up 
the  prior  notes,  Held,  the  latter  note  was 
valid  in  its  inception,  in  the  hands  of  the 
.bank,  and  plaintiff,  having  subsequently 
paid  it,  succeeded  to  the  rights  of  the  bank. 

Appeal  from  judgment  on  de- 
cision at  Special  Term. 

Action  to  foreclose  a  mortgage 
dated  Jane  6th,  1878,  executed  by 
Guy  Davis  and  wife  to  plaintiff, 
to  secure  payment  of  all  notes  in- 
dorsed, or  to  be  indorsed,  by  plain- 
tiff for  Davis'  accommodation.  The 
trial  judge  found,  upon  satisfac- 
tory evidence,  that  plaintiff  be- 
came liable  and  was  charged  as  in- 
dorser upon  a  promissory  note 
made  by  Guy  Davis  and  indorsed 
by  plaintiff  for  his  accommoda- 
tion, dated  Sept.  14,  1878,  for 
$2,244.57,  which  was  discounted 
by  the  State  Bank  of  Syracuse, 
and  after  j.iotest  was  paid  by 
plaintifi,  and  was  held  and  owned 
by  him  when  he  brought  suit. 
The  answer  alleged  usury.  The 
evidence  tended  very  strongly  to 
show  that  plaintiff  had  made  sev- 
eral loans  to  defendants  at  usuri- 
ous rates  of  interest.  But  there 
was  no  evidence  that  any  usurious 
rate  was  paid  or  exacted  subse- 
quently to  April  30,  1878,  on  which 
day  Guy  Davis  made  his  note  for 
$1,527.88,  which  was  indorsed  for 
his  accommodation  by  plaintiff, 
and  was  discounted  by  said  State 
Bank.     The  debt   represented  by 


that  note,  with  some  subsequently 
accruing  debts  which  are  not 
shown  to  be  usurious,  formed  the 
consideration  of  the  $2,244.57  note 
in  suit.  The  proceeds  of  the 
$1,527.88  note  were  applied,  with 
the  maker's  consent,  to  the  pay- 
ment of  two  prior  notes  made  by 
Davis  and  indorsed  by  plaintiff 
for  Davis'  benefit,  then  held  by 
said  bank.  There  is  no  pretense 
that  the  bank  was  aware  that  the 
prior  notes  were  usurious  when  it 
discounted  them,  even  if  they  were 
so,  in  fact.  No*-  does  it  appear 
that  the  $1,527.88  note  was  deliv- 
ered to,  or  received  by  the  bank*, 
in  renewal  of  the  prior  notes. 

Hurtt^  Leavenwerth  &  Weaver^ 
for  applts. 

George  K.  Collins,  for  respt. 

Held,  That  for  aught  that  ap- 
pears, the  discounting  of  the  $1,- 
527.88  note  by  the  bank  was  an 
independent  transaction  from  the 
prior  notes,  and  the  maker  was  at 
liberty  to  apply  its  proceeds  as 
he  pleased.  Under  those  circum- 
stances the  $1,527.88  note  \vas 
valid  in  its  inception,  in  the  hands 
of  the  bank,  and  plaintiff,  having 
subsequently  paid  it,  succeeds  to 
the  rights  of  the  bank  in  respect 
to  the  debt  evidenced  thereby. 
The  Special  Term  disposed  of  the 
case  in  accordance  with  these 
views. 

Judgment  affirmed,  with  costs. 

Opinion  by  Smith,  P.  J,;  Har- 
din and  Macomber,  JJ.,  concur. 
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LARCENY. 


N.  Y.  Supreme  Court.  General 
Term.     Third  Defi\ 

The  People,  respis,  v.  Michael 
McTameny,  applt. 

Decided  Sept.,  1883. 

Under  §§444  and  445,  Code  Grim.  Pro.,  a 
Court  of  Oyer  and  Terminer  or  (Jeneral 
Sessions  has  jurisdiction,  upon  trial  of  a 
person  for  grand  larceny,  to  find  him  guilty 
of  petit  larceny,  and  this  notwithstanding  the 
fact  that  in  cases  of  petit  larceny  exclusive 
jurisdiction  is  given  to  courts  of  Special  Ses- 
sions. 

Upon  a  conviction  of  petit  larceny  the  sen- 
tence is  governed  by  g  15  Penal  Code. 
The  provisions  of  2  R.  8.  m.  p.  690,  g  1, 
are  not  now  in  force. 

Appeal  from  a  judgment  of  a 
Court  of  Sessions,  adjudging  de- 
fendant guilty  of  petit  larceny, 
and  sentencing  him  to  the  Albany 
Penitentiary  for  one  year  at  hard 
labor.  Defendant  was  indicted 
and  tried  fur  grand  larceny,  com- 
mitted on  June  10,  1883.  His 
counsel  claims  that  the  court  had 
no  jurisdiction  to  convict  of  petit 
larceny  or  to  sentence  him  as 
above. 

A.  H.  Van  Bur  en,  for  applt. 

A.  T,  Clearwater,  for  People. 

Held,  That  the  conviction  was 
proper  under  §§  444  and  446,  Code 
Crim.  Pro.  Sees.  530  and  631  de- 
line  grand  larceny,  and  §  532  de- 
clares every  other  larceny  to  be 
petit  larceny;  that  is,  under  §§444 
and  445,  he  was  convicted  of  an 
ofifence  of  a  degree  inferior  to  that 
for  which  he  was  indicted.  Al- 
though §  56  gives  to  courts  of 
Special  Sessions  exclusive  juris- 
diction in  a  case  of  petit  larceny 
charged  as  a  first  offence,  we  do 
not  think  it  is  to   be  construed  to 


take  from  a  jury  in  the  Oyer  and 
Terminer  or  Sessions  the  power  to 
find  a  verdict  of  petit  larceny 
where  the  prisoner  is  on  trial  for 
grand  larceny.  If  this  construc- 
tion is  to  be  given  a  prisoner  might 
escape  all  punishment  if  the  jury 
were  satisfied  that  the  stolen  prop- 
erty was  not  worth  twenty-five 
dollars. 

The  sentence  was  correct ;  2  R. 
S.  m.  p.  690,  §  1,  is  not  in  force 
now.  Sec.  535  of  the  Penal  Code 
declares  petit  larceny  a  misde- 
meanor, meaning  petit  larceny  as 
in  the  Penal  Code  defined,  and 
§  719  declares  that  an  offense  must 
be  punished  according  to  the 
provisions  of  the  Penal  Code. 
Sec.  15,  Penal  Code,  fixes  the 
punishment  of  misdemeanors, 
unless  some  other  punishment  is 
prescribed  ;  no  other  punishment 
is  prescribed  for  petit  larceny. 
Sec.  726,  Penal  Code,  repeals  all 
inconsistent  acts  imposing  a  pun- 
ishment, and  2  R.  S.,  m.  p.  690, 
§  1,  although  not  specifically 
repealed,  is  plainly  inconsistent 
with  §  15,  Penal  Code. 

Judgment  and  conviction  af- 
firmed. 

Opinion  by  Learned,  P.  /.; 
Boardman2Lndi BocJces,  JJ,^  concur 


ATTACHMENT. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

Howard   Ives,  respt,,  v.  Henry 
B.    Lockwood. 

Decided  Aug.  7,  1883. 

After  an  attachment  has  been  served  upon  a 
person  who  is  claimed  to  have  property  of 
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defendant  in  his  possession,  and  such  per- 
son has  given  a  certificate  that  he  has  no 
such  property,  an  affidavit,  made  upon 
mere  information,  to  the  effect  that  such 
certificate  is  untrue,  or  that  it  fails  to  set 
forth  the  facts  required  to  be  shown  by  it, 
is  not  such  legal  proof  of  those  facts  as  is 
sufficient  to  sustain  an  order  requiring  such 
person  to  appear  and  submit  to  an  examin- 
ation on  the  subject. 

Appeal  by  Carter,  Hawley  & 
Co.  from  an  order  denying  a  mo- 
tion to  vacate  and  set  aside  an 
order  requiring  tliera  to  attend 
and  submit  to  an  examination  as 
to  whether  they  had  any  property 
of  defendant  in  their  possession. 

Plaintiflf  procured  an  attach- 
ment aga;nst  the  property  of  de- 
fendant, and  had  it  served  upon  a 
member  of  the  firm  of  Carter, 
Hawley  &  Co.,  claiming  that  that 
firm  was  in  possesion  of  property 
belonging  to  defendant.  After 
such  service  the  said  firm  made  and 
delivered  to  the  sheriff  a  certifi- 
cate to  the  effect  that  no  such 
property  was  in  their  possession. 
Plaintiff,  thereupon,  moved  for  an 
order  directing  the  members  of 
the  firm  of  Carter,  Hawley  &  Co. 
to  appear  and  submit  to  an  ex- 
amination on  the  subject,  on  the 
ground  that  their  certificate  was 
untrue  and  failed  to  set  forth  the 
facts  required  to  be  shown  there- 
by. This  motion  was  granted, 
and  subsequently  a  motion  was 
made  on  behalf  of  Carter,  Hawley 
&  Co.,  upon  aflidavits  denying 
their  possession  of  any  property 
of  defendant,  on  the  ground, 
among  others,  that  the  moving  af- 
fidavit was  made  substantially  on 
information  and  belief. 

Frank  E.  Blackwell,  for  applts. 


O.  A,  Seixas^  for  respondent. 

Held^  That  the  aflSdavit  upon 
which  the  order  for  the  examina- 
tion was  made,  having  been  made 
substantially  on  mere  information, 
did  not  show  by  any  legal  proof 
that  the  certificate  was  either  un- 
true or  failed  to  set  forth  the  facts 
required  to  be  shown  by  it,  one  of 
which  facts  it  was  necessary  to 
show  to  entitle  plaintiff  to  such 
an  order ;  and  that,  since  the 
members  of  the  firm  of  Carter, 
Hawley  &  Co.  also  swore  positive- 
ly that  they  had  no  property  of 
defendant,  and  were  not  indebted 
to  him,  the  order  directing  the  ex- 
amination was  erroneous  and 
should  be  vacated. 

Order  reversed  and  motion  grant- 
ed with  costs. 

Opinion  by  Daniels^  •/./  Davis ^ 
P.  /.,  and  Brady,  /.,  concur. 


ESTOPPEL.     INJUNCTION . 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Oliver  H.  P.  Champlain  et  al., 
applts,^  V.  Charles  Stoddarr, 
impld.,  respt. 

Decided  June,  1883. 

Where  one  stands  by  in  silence  while  another 
purchases  a  recipe  as  a  secret  of  trade,  he 
is  equitably  estopped  from  setting  up  a 
previous  communication  to  him  of  the  con- 
tents of  said  recipe  and  from  deriving  any 
right  therefrom. 

A  secret  of  trade  is  property,  and  its  disci os 
ure  may  be  enjoined. 

The  use  of  bottles  and  labels  calculated  from 
their  resemblance  to  the  genuine  ones  to 
deceive  purchasers  of  ordinary  care,  who 
are  not  familiar  with  the  original  article, 
will  be  restrained  by  injunction. 
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Appeal  from  judgment  on  de- 
cision at  Special  Term. 

Action  to  restrain  defendant 
from  infringing  a  trademark  and 
appropriating  a  secret  of  trade. 

In    April,     1875,    one    William 
Champlain,  who  owned  and  held 
as  a  secret  of  trade  a  formula  for 
making  a  cosmetic  called  ''  Cham- 
plain's   Liquid   Pearl,"    sold   the 
same   to  Thomas   Stoddart,   with 
exclusive  right  to  manufacture  and 
vend    the    same.       In    the    same 
month,     Thomas     Stoddart    and 
plaintiff  entered    into    a    written 
agreetnent,  reciting   that   plaintiflf 
had  paid  half  of  the  purchase  price 
paid  for  said  formula,  and  provid- 
ing for  carrying  on  the  manufac- 
ture and  vending  of  said  cosmetic 
by  said  parties.  In  January,  1877, 
this  copartnership  was  terminated 
by  agreement,   and  plaintiff  pur- 
chased  Thomas'    interest    in    the 
cosmetic  and  in  the  formula  as  a 
secret  of  trade.      During  all  that 
period  plaintiff  carried  on  the  bus- 
iness of  druggist  in   Buffalo,    and 
Thomas   Stoddart  was  a  clerk  in 
his  employ  from  May,   1872,   till 
making    of    the    last     mentioned 
agreement.       Appellant     Charles 
Stoddart  is  Thomas'  brother,  and 
he,  also,  was  in  plaintiff's  em>j)ioy 
from  July,  1872,   till  April,   1877. 
While    Thomas    was    negotiating 
for  the  sale  to  plaintiff  of  a  half 
interest  in   the  formula,  he  com- 
municated the  contents  of  the  for- 
mula to  Charles,  by  exhibiting  the 
recipe    to    him,   but    no   copy   or 
memorandum   thereof   was   taken 
by  Charles,  and  he  paid  nothing 
for  it.      Otherwise,   Thomas  kept 
the  recipe  as  a  secret  of  trade,  and 


I  he  sold  it  to  plaintiff.    Charles  was 
present  when  plaintiff  purchased 
said  half  interest,  and  also  at  the 
negotiations  which  resulted  in  the 
agreement  by  which  plaintiff  pur- 
chased Thomas'  remaining  inter- 
est ;  and  Charles  signed  said  agree- 
ment as  a  witness,  but  did  not  at 
any  time  disclose  the  fact  that  the 
contents  of  the  formula  had  been 
communicated  to  him,  or  that  he 
claimed  for  himself  the  right  to 
manufacture  a  cosmetic  according 
to  said   recipe.      After  plaintiff's 
purchase  of  his  half  interest,  and 
while    he  and  Thomas   Stoddart 
were  partners  in  the  manufacture 
of  said  cosmetic,     Charles,    as  a 
clerk  in  plaintiff's  employ  and  con- 
fidence, witnessed   the  manner  of 
compounding  the  same,  and  once 
or  twice  was  allowed  to  compound 
it  himself.    In  June,  1877,  Thomas 
and  Charles  formed  a  copartner- 
ship as  druggists  in  Buffalo,  and 
from   that  time  to  the  commence- 
ment of  suit  a  cosmetic  has  been 
manufactured  at  their  store,  under 
the  name  of  ''  Stoddart' s  Peerless 
Liquid,"    compounded    after   the 
same  recipe  and  of  the  same  in- 
gredients, in  nearly  the  same  pro- 
portions,    as     used    in     making 
**Champlain's  Liquid  Pearl";  and 
said  cosmetic  has  been  labelled  at 
their  store  as  prepared  by  Charles 
Stoddart,  chemist,  but  Thomas  has 
assisted  in  compounding,  bottling, 
labelling  and   shipping   the  same 
for  marked;  and  sales  of  the  same 
at  wholesale  and  retail  have  been 
made  by   said    firm   of  Stoddart 
Bro's.     Relief  by  injunction  and 
damages  wasgrantedagainstThom- 
as,  but  refused  as  against  Charles. 
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James  A,  Allen,  for  applts. 

A,  O,  nice,  for  respt. 

ffeld,  That  Charles'  conduct  in 
standing  by  when  plaintiff  pur- 
chased the  recipe  as  a  secret  of 
trade  without  disclosing  the  fact 
that  its  contents  had  been  commu- 
nicated to  him,  and  without  claim- 
ing any  right  therein,  estops  him, 
in  equity,  from  setting  up  the 
communication  made  to  him  by 
his  brother,  and  from  deriving  any 
right,  title  or  advantage  therefrom. 
See  6  Ad.  &  EL,  469,  and  nu- 
merous later  decisions. 

A  secret  of  trade  is  fully  recog- 
nized in  equity  as  property,  10 
Paige,  118,  the  disclosure  of  which 
will  be  restrained  by  injunction. 
2  Story's  Eq.  Jur.,  §952. 

The  bottles  and  labels  used  by 
defendants,  although  not  in  all  re- 
spects a  fac  simile  of  those  used 
by  plaintiffs,  resemble  them  so  far 
as  to  be  calculated  to  deceive  care- 
less and  unwary  purchasers,  and 
even  those  of  ordinary  care,  not 
familiar  with  the  original.  There- 
fore plaintiffs  are  entitled  to  an 
injunction  restraining  respondent 
in  that  respect  as  prayed  in  the 
complaint.     70  N.  Y.,  573. 

Judgment  in  favor  of  respondent 
reversed,  and  new  trial  ordered  as 
to  him,  costs  as  between  him  and 
plaintiffs  to  abide  event. 

Opinion  by  Smith,  P.  J.;  Har- 
din and  Barker,  J  J.,  concur. 


WILLS.     TRUSTS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Samuel     Weeks,     Jr.,     et    al., 


respts,,'  V.  Jacob  W.   Corn  well  et 
al.,  applts. 

Decided  Aug.  7, 1883. 

A  direction  in  a  will  to  divide  certain  real 
property  among  a  large  number  of  devisees 
in  the  proportion  which  the  devises  previ- 
ously made  to  tliem  bore  to  each  other, 
when  such  devises  were  of  very  unequal 
amounts  of  real  property,  differing  greatly 
in  kind  and  value,  and  of  different  estates 
in  such  property,  while  it  may  be  exceed- 
ingly difficult  to  carry  into  effect  in  prac- 
tice, is  not  subject  to  such  legal  uncertainty 
as  to  be  void  for  that  reason. 

A  trust  cannot  be  created  in  executors  to  use 
the  trust  estate  "  as  they  may  deem  for  the 
best  interests  of  the  whole  estate." 

A  devise  of  a  remainder  to  take  effect  upon 
the  termination  of  a  trust  previously  crea- 
ted takes  effect  upon  the  faihire  of  such 
trust  for  invalidity,  and  is  not  itself  invalid 
because  of  the  invalidity  of  such  prior 
trust. 

The  fact  that  reference  must  be  made  to  an 
invalid  provision  of  a  will  to  get  a  definite 
description  or  designation  of  lands  given  by 
a  subsequent  devise,  is  an  unimportant  cir- 
cumstance not  prejudicial  to  such  devise. 

Appea]  from  judgment  of  Spe- 
cial Terra  in  an  action  for  the  par- 
tition of  certain  lands,  and  motion 
for  a  new  trial  under  §  1001  of  the 
Code  of  Civ.  Pro. 

Jacob  Weeks  died  in  1881,  leav- 
ing a  last  will  and  testament  by 
which  he  distributed  all  his  real 
estate,  with  the  exception  of  cer- 
tain lots  on  Fifth  avenue,  among 
twenty  devisees  in  unequal  pro- 
portions, giving  to  some  certain 
lots  in  fee,  and  to  others  life  estates 
with  remainder  to  their  heirs,  and' 
to  some  estates  in  fee  as  to  certain 
lands  together  with  life  estates  in 
other  lands.  The  property  thus 
divided  consisted  of  about  100  par- 
cels of  almost  every  kind  and  de- 
scription of  property,  both  im- 
proved and  unimproved,  and  both 
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in  the  city  and  in  the  country.  The 
testator  bequeathed  to  his  wife  a 
life  estate  in  the  property  on  Fifth 
avenue,  and,  by  the  24th  clause  of 
his  will  he  devised  such  property, 
after  his  wife's  death,  to  his  exec- 
utors in  trust  to  use  the  same  as 
in  their  judgment  they  should 
deem  to  be  for  the  best  interest  of 
his  whole  estate  with  power  to 
mortgage  the  same  for  that  pur- 
pose, and  to  divide  the  remainder 
of  the  fund  derived  therefrom 
among  certain  beneficiaries  at  any 
time  within  ten  years.  By  the  25th 
clause  of  his  will  he  devised  the 
fee  of  the  said  Fifth  avenue  prop- 
erty, after  the  termination  of  the 
trust  created  by  the 24th  clause,  to 
his  legatees  (meaning  devisees),  be- 
fore named,  to  be  divided  among 
them  in  the  proportion  in  which 
tlieir  specified  legacies  bore  to  each 
other,  the  heirs  of  such  as  may 
have  died  taking  their  parents' 
share. 

Testator's  wife  died  in  1882,  and, 
subsequently,  this  suit  was  com- 
menced to  partition  the  Fifth  ave- 
nue property,  plaintiffs  claiming 
that  the  24th  and  25th  clauses  of 
the  will  were  void,  both  because  an 
unauthorized  trust  was  attempted 
to  be  created,  and  because  they 
were  too  vague  and  uncertain. 

Flamen  Candler^  William  Ful- 
Urton  and  /.  M.  Peters^  for  applts. 

Abner  C,  Thomas  and  Edward 
P.  Wilder^  guardians  ad  litem  for 
infant  applts. 

William  A,  BeacJi^  A.  H.  Sloi- 
her,  W.  B.  Putney,  S.  H,  Thayer, 
and  E.  Ellery  Anderson,  for 
respts. 


Held,  That  the  24th  clause  of 
testator's  will  was  void,  inasmuch 
as  it  attempted  to  suspend  the 
power  of  alienation  by  the  creation 
of  a  trust  in  a  portion  of  the  estate 
to  be  used  by  the  trustees  ''  as  in 
their  judgment  they  deem  to  be 
for  the  best  interests  of  the  whole 
estate,"  which  is  a  trust  unauthor- 
ized by  any  of  the  provisions  of 
the  Revised  Statutes  entitled  ''Of 
Trusts." 

That  the  25th  clause  of  the  will 
was  not  void  for  uncertainty,  for, 
however  troublesome  in  practice 
the  making  of  the  division  therein 
directed  might  be,  it  was  not  im- 
possible and  the  clause  declared 
the  objects  of  the  testator's  bounty 
and  their  relative  proportions  with 
sufficient  legal  distinctness. 

That  the  26th  clause  of  the  will 
did  not  fail  by  reason  of  the  inva- 
lidity of  the  24th,  for  the  direction 
that  it  was  to  take  effect  upon  the 
termination  of  the  trust  created  in 
the  24th  clause  was  fully  satisfied 
by  its  failure  for  legal  invalidity, 
and  the  fact  that  reference  roust  be 
made  to  the  24th  clause  to  get  a 
definite  description  or  designation 
of  the  lands  which  were  the  sub- 
ject of  the  25th  was  an  unimpor- 
tant circumstance  not  prejudicial 
to  the  latter  clause. 

Judgment  modified  by  directing 
partition  among  the  devisees 
named  in  the  25th  clause  of  the 
will  and  by  directing  other  parties 
to  be  brought  in,  and  as  modified 
affirmed,  with  costs  of  all  parties 
to  be  paid  out  of  fund. 

Opinion  by  Davis,  P.  /.  /  Dan- 
iels, J,,  concurs. 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


497 


USURY.     CONTRACT. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

Philip  Eblin/aj  et  al.,   respts.   v. 
Paul  Bauer,  applt. 

Decided  Aug.  7,  1883. 

An  agreement  made  by  a  borrower,  who  is  the 
proprietor  of  a  lager  beer  garden,  to  buy 
all  the  beer  used  by  him  at  such  garden 
from  the  lender,  who  is  a  lager  beer  brewer, 
until  the  loan  shall  be  paid,  provided  the 
lender  will  furnish  such  beer  at '  the  fair 
market  price,  is  not  usurious,  and  is  not  in 
restraint  of  trade. 

If  the  failure  of  one  party  to  a  contract  to 
perform  his  part  thereof  be  but  partial,  leav- 
ing a  distinct  part  us  a  subsisting  and  exe- 
cuted consideration,  and  leaving  also  the 
other  party  his  action  for  damages  for  the 
part  not  performed,  such  failure  will  not 
warrant  the  party  having  the  right  to  com- 
plain in  refusing  afterwards  to  proceed  with 
the  performance  of  the  agreement,  unless 
a  full  and  complete  performance  on  the  part 
of  one  party  shall  have  been  made  a  condi- 
tion for  the  subsequent  performance  of  the 
obligation  resting  upon  the  party  entitled 
to  receive  the  benefit  of  the  precedent  per- 
formance. 

Appeal  from  a  judgment  recov- 
ered upon  the  verdict  of  a  jury, 
and  from  an  order  denying  a  mo- 
tion for  a  new  trial. 

In  January,  1879,  tlie  defendant, 
who  was  the  proprietor  of  the 
''  Atlantic  Garden"  on  Coney  Is- 
land, entered  into  a  contract  with 
plaintiffs,  who  were  lager  beer 
brewers,  whereby  he  agreed  to 
purchase  of  plaintiffs,  until  a  cer- 
tain loan  of  $7,000,  made  to  him 
by  plaintiffs,  should  be  paid,  all 
the  lager  beer  that  should  be  sold 
by  him  at  the  Atlantic  Garden, 
provided  that  plaintiffs  should, 
daring  that  time,  deal  in  such  lager 
beer,  and  be  willing  to  supply  the 
Vol.  IT-No.  3lb. 


same  at  the  fair,  current  market 
price  thereof  ;  and  that,  in  case  of 
the  breach  of  said  contract,,  he 
would  pay  the  plaintiffs  the  sum 
of  $1,000,  as  liquidated  damages. 
Under  this  contract  defendant 
bought  his  beer  of  plaintiffs 
until  June,  1879,  when  he  refused 
to  buy  any  more  from  them,  and 
thereafter  purchased  his  beer  from 
other  dealers. 

Thereupon  plaintiffs  brought  this 
action  to  recover  the  stipulated 
damages. 

The  defense  proceeded  upon  the 
ground  that  the  contract  was  void 
for  usury  ;  that  it  was  void  as 
against  public  policy,  inasmuch 
as  it  was  in  restraint  of  trade,  and 
that  defendant  was  justified  in  re- 
fusing to  continue  his  performance 
of  it  because  the  beer  furnished  by 
plaintiffs,  during  the  latter  part  of 
May  and  the  first  of  June,  1879, 
had  been  stale  and  flat  and  unfit 
for  use. 

Edward  Fitch^  for  applt. 

Salomon  &  Dulon^  for  respts. 

Held,  That,  since  the  beer  to  be 
delivered  under  the  agreement 
was  to  be  taken  by  the  defendant 
at  its  fair,  current  market  price, 
plaintiffs  got  no  more  for  it  than 
its  proper  equivalent ;  and  for  that 
reason  derived  no  additional  com- 
pensation for  the  loan  of  their 
money  than  the  legal  interest  ac- 
cruing upon  the  amount.  3  Wend., 
297. 

That  the  agreement  was  not  in 
restraint  of  trade,  since  defendant 
was  left  at  liberty  to  carry  on  all 
the  business  he  was  disposed  to 
wherever  he  might  be  inclined  to 
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engage  in  it,  and  he  was  merely 
bound  to  take  the  beer  which  he 
might  use  from  plaintiffs,  provided 
they  supplied  it  at  the  usual  fair, 
current  rates. 

Dunlap  V.  Gregory,  10  N.  Y., 
241,  distinguished. 

That  defendant  was  not  entitled 
to  rescind  the  contract  because  a 
portion  of  the  beer  furnished  by 
plaintiffs  was  not  of  good  quality, 
for,  if  the  failure  of  one  party  to 
a  contract  be  but  partial,  leaving 
a  distinct  part  as  a  subsisting  and 
executed  consideration,  and  leav- 
ing also  the  other  party  his  action 
for  damages  for  the  part  not  per- 
formed, that  mere  failure  will  not 
warrant  the  party  having  the  right 
to  complain  in  refusing  afterwards 
to  proceed  with  the  performance 
of  the  agreement,  unless  a  full  and 
complete  performance  on  the  part 
of  one  party  shall  have  been  made 
a  condition  for  the  subsequent  per- 
formance of  the  obligation  resting 
upon  the  party  entitled  to  receive 
the  benefit  of  the  precedent  per- 
formance. 2  Parsons  on  Cont.,  6th 
ed.,  679  ;  id.,  531  ;  2  Gushing,  272, 
286;  20  Barb.,  429  ;  1  Seld.,  247  ; 
3  Kern.,  108. 

That  defendant  should  have  re- 
fused to  accept  the  inferior  qual- 
ity of  beer,  and  have  required 
plain tiffft  to  replace  it  with  that  of 
a  fair  quality,  53  N.  Y.,  515  ;  45 
N.  Y.,  265;  57  N.  Y.,  659  ;  and, 
as  regarded  the  beer  of  an  inferior 
quality  retained  and  consumed  by 
him  his  remedy,  if  any,  was  either 
an  action  for  damages  or  a  claim 
for  recoupment  in  the  suit  brought 
by  plaintiffs. 

Judgment  and  order  affirmed. 


Opinion  by  Daniels^  J. ;  Brady, 
/.,  concui*s  ;  Davis ^  P,  J,^  dissents 
on  the  question  of  usury,  but 
holds  that  the  question  was  not 
before  the  court,  since  the  defense 
of  usury  was  not  pleaded  affirm- 
atively, and  concurs  in  the  other 
questions  and  in  the  result. 


CRIMINAL  LAW.    PRACTICE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

The  People,  respls.^  v.  Ber- 
nardino Cassiano,  appU. 

Decided  Sept.,  1883. 

In  cases  of  felony,  information  sought  by 
the  jury  of  the  court  must  be  given  in  the 
presence  of  the  defendant  and  after  no- 
tice to  his  counsel ;  and  if  the  court  give 
correct  instruction  or  refuse  to  instruct  the 
jury  as  to  matters  in  the  discretion  of  the 
court  without  notice  to  and  in  the  absence 
of  the  defendant's  counsel  it  is  error. 

Bernardino  Cassiano,  the  appel- 
lant, was  convicted  of  murder  in 
the  first  degree  at  the  Orange 
County  Oyer  and  Terminer,  in 
January,  1883,  and  this  appeal  is 
taken  to  review  that  conviction. 
After  the  case  had  been  given  to 
the  jury  and  they  had  retired,  the 
jury,  after  deliberating  upon  the 
evidence  requested  further  instruc- 
tions. Defendant  was  brought  in- 
to court,  and  the  jury  were  re- 
called. The  counsel  who  repre- 
sented defendant  were  not  noti- 
fied of  the  request  of  the  jury  or 
of  their  recall  for  further  instruc- 
tions, and  they  were  not  in  fact  in 
court. 

The  jury  asked  for  the  statutory 
punishment  for  murder  in  the  sec- 
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ond  degree,  "  what  the  sentence 
is."  The  court  replied  that  that 
was  not  a  matter  for  their  consid- 
eration in  arriving  at  a  verdict. 
,  Walter  C,  Anthony^  District 
Atty.,  and  William  D,  Dickey^ 
for  respts. 

Lewis  E.  Oarr  and  M.  H, 
Hirschherg^  for  applt. 

Held,  That  by  §  427  of  the  Code 
of  Criminal  Procedure  the  counsel 
of  the  prisoner  shall  be  notified  in 
case  the  jury  return  for  further 
instruction ;  it  was  an  absolute 
light  of  the  prisoner  to  have  his 
counsel  notified  after  the  jury  re- 
turned into  court  and  before  they 
were  instructed.  The  words  of 
the  statute  are  imperative  that  the 
information  sought  by  the  jury 
'*must  be  given  after  notice  *  *  * 
to  the  counsel  for  the  defendant, 
and  in  case  of  felony,  in  the  pres- 
ence of  the  defendant." 

As  to  defendant's  right  to 
be  present  that  was  the  require- 
ment of  the  revised  statutes,  and 
where  correct  instructions  were 
given  in  the  presence  of  the  coun- 
sel for  the  accused,  but  in  his  ab- 
sence, I  he  Court  of  Appeals  re- 
versed the  judgment.   43  N.  Y.,  1. 

The  right  of  an  accused  to  coun- 
sel is  a  part  of  our  system.  In 
the  present  case  it  is  apparent 
that  che  counsel  for  the  accused 
might  have  induced  the  court  to 
furnish  the  information  sought,  as 
there  can  be  no  doubt  but  that  it 
was  within  the  discretionary 
power  of  the  court,  even  if  it  was 
not  a  legal  right.  We  think  the 
information  should  have  been 
given.  In  all  cases  the  jury  should 
know  the  effect  of  their  verdict. 


While  it  is  proper  to  instruct 
them  that  where  a  crime  is  proven 
the  extent  of  the  punishment 
therefor  is  no  suflBcient  reason 
why  a  verdict  according  to  the 
facts  found  should  not  be  render- 
ed; yet,  as  part  of  the  case,  the 
punishment  should  be  known  by 
the  jury.  It  was,  therefore,  a  fa- 
tal error  not  to  notify  defendant's 
counsel  when  the  jury  asked  for 
further  instructions. 

It  is  not  material  to  examine  the 
question  whether  the  jury  were 
authorized  to  take  into  their  con- 
sideration the  intoxicated  condi- 
tion of  defendant  when  the  crime 
was  committed  in  determining  the 
question  whether  the  blow  was 
struck  in  sudden  passion  and 
without  the  deliberation  now 
needed  to  constitute  murder  in 
the  first  degree.  Since  the  trial 
the  present  Code  has  gone  into  ef- 
fect, and  by  §  22  ir  is  provided 
that  the  fact  that  the  accused  was 
intoxicated  at  the  time  can  be 
taken  into  consideration  in  deter- 
mining purpose,  motive  or  intent. 

Conviction  reversed  and  new 
trial  granted. 

Opinion  by  Barnard,  P,  J.; 
Dykman  and  Pratt,  J  J,,  concur. 


VENUE. 

N.  Y.  Supreme  Court.  General 
Term.  First  Dept. 

Lorenz  Zeller,  respt,,  v.  Calvin 
C.  Powell,  appU. 

Decided  June  1,  1883. 

Where  the  cause  of  action  arose  in  a  different 
county  from  that  in  which  the  venue  is 
laid,  and  a  majority  of  the  witnesses  reside 
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in  the  county  where  the  cause  of  action 
arose,  the  court  will,  upon  application  being 
made,  change  the  place  of  trial  to  the  county 
where  the  cause  of  action  arose. 

Appeal  from  order  denying  a 
motion  6n  the  part  of  defendant  to 
change  the  place  of  trial,  for  the 
convenience  of  witnesses,  from  the 
city  and  county  of  New  York  to 
the  county  of  Rockland. 

The  action  was  for  damages  for 
false  imprisonment,  occurring  in 
Rockland  County.  x 

The  court  below  denied  ^he  ap- 
plication upon  plaintiflfs  stipulat- 
ing to  permit  defendant  to  take 
testimony  of  his  witnesses  in  Rock- 
land County  before  a  referee  on 
five  days'  notice,  and  that  the 
testimony  so  taken  be  read  in  evi- 
dence upon  the  trial  of  this  action 
without  objection,  except  as  to  the 
substance  of  said  testimony,  de- 
fendant also  to  pay  the  fees  of  the 
referee. 

M,  E.  Sawyer^  for  applt. 
B,  Doran  Killian^  for  respt. 

Held^  That  the  cause  of  action 
having  arisen  in  Rockland  County, 
aside  from  the  fact  that  the  ma- 
jority of  the  witnesses  appear  to 
be  residents  thereof,  it  seems  to 
be  eminently  proper  that  the  trial 
should  take  place  there. 

The  order  made  herein  was  an 
apparent  compromise  between  the 
two  counties;  but,  inasmuch  as 
defendant,  as  already  suggested, 
would  be  deprived  of  the  benefit  of 
the  examination  of  his  witnesses 
before  a  jury,  his  object  is  not  ac- 
complished. 

Held  further.  That  it  is  quite 
apparent  from  the  affidavits  that 
this  cause  can  be  sooner  reached 


and  tried,  if  removed  to  Rockland 
County,  than  here,  and,  under  all 
the  circumstances  of  the  case,  it  is 
proper  to  adopt  any  course  con- 
sistent with  the  rules  of  practice 
by  which  the  cause  shall  be  speedily 
disposed  of. 

Order  reversed  and  motion  grant- 
ed, with  $10  costs  and  disburse- 
ments to  abide  the  event. 

Opinion  by  Brady ^  J.;  Davis. 
P.  •/.,  and  Daniels y  /.,  concur. 


PARTNERSHIP. 

N.  Y.  Supreme  Court.    General 
Term.   Second  Dept. 

Sarah  P.  Hunter,  admrx,  respt 
V.  Joseph  J.  Little  et  al.,  applts. 

Decided  Sept.,  1883. 

Where  a  partner  agrees  to  devote  his  whole 
time  to  the  general  management  of  the  part- 
nership business,  for  which  he  is  to  receives 
certain  sum  from  the  partnership,  as  wages 
irrespective  of  profits,  and  is  prevented  by 
sickness  from  rendering  such  service,  be 
cannot  recover,  the  agreement  to  furnish 
labor  being  specific. 

Appeal  from  judgment  rendered 
in  favor  of  plaintiff  for  the  sura 
of  $847.12. 

The  action  was  brought  by  the 
representative  of  a  deceased  part- 
ner against  the  surviving  members 
of  the  firm  upon  a  covenant  in 
the  co-partnership  agreement,  as 
follows  : 

'*That  Joseph  J.  Little  and 
William  Hunter  shall  have  the 
general  management  of  the  busi- 
ness, and  shall  devote  their  time 
exclusively  thereto,  and  for  such 
service  shall  receive  as  compensa- 
tion  from   the  partnership,  to  be 
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charged  as  wages  or  expenses  and 
irrespective  of  profits,  as  follows: 
Joeeph  J.  Little  the  sum  of  one 
hundred  dollars  for  each  and  every 
week,  and  William  Hunter  the 
sum  of  oue  hundred  dollars  for 
each  and  every  week  and  William 
Hunter  the  sum  of  fifty  dollars  for 
each  and  every  week  until  the  ter- 
mination of  this  co-partnership, 
or  until  death,  whichever  event 
shall  first  happen."  The  deceased 
partner  was  unable  to  render  ser- 
vice for  the  period  for  which  claim 
was  made,  by  reason  of  sickness. 

J,  E,  Eustis^  for  respt. 

James  R.  Marvin^  for  applts. 

Held^  That  it  is  well  settled  that 
when  a  contract  is  made  for  the 
performance  of  personal  services 
there  can  be  no  recovery  unless 
the  services  are  fully  rendered  as 
called  for  by  the  agreement.  In 
the  absence  of  a  provision  excus- 
ing the  performance  in  the  con- 
tract itself,  sickness  is  no  excuse 
for  the  non-performance.  A  re- 
covery may  be  had  for  the  work 
done,  but  not  for  the  work  omitted 
to  be  done.  20  N.  Y.,  197.  Sick- 
ness excuses  the  full  performance 
of  the  contract.  71  N.  Y.,  40. 
The  remedy  is  by  action  as  upon 
a  quantum  meruit  when  the  per- 
formance is  prevented  by  the  act 
of  God.  That  this  is  the  general 
rule  will  not  be  questioned.  With- 
out this  covenant  there  would  be 
no  legal  right  of  action  against 
the  partnership  by  one  partner  by 
reason  of  any  services  rendered  to 
the  partnership.  7  Paige,  483.  A 
partner  is  not  required  to  devote 
all  his  time  personally  to  the  man- 
agement of  the  business  in  the  ab- 


sence of  a  covenant  to  that  effect. 
There  is  a  general  obligation  upon 
partners  to  devote  themselves  to 
the  interests  of  the  firm;  apart 
from  that  a  partner  may  engage  in 
as  many  businesses  as  he  pleases. 
The  covenant  in  question  there- 
fore adds  to  the  general  require- 
ment of  services  to  be  rendered  by 
partners.  There  is  an  agreement 
to  devote  their  time  exclusively  to 
the  partnership  busi;iess  by  one 
partner,  and  an  agreement  in  re- 
turn by  the  partnership  to  pay  for 
such  services  irrespective  of  profits. 
No  reason  is  perceived  why  the 
party  who  is  to  furnish  services 
for  compensation  shall  receive  the 
compensation  without  furnishing 
the  services.  The  general  liability 
to  sickness  by  partners  is  consid- 
ered in  the  formation  of  the  agree- 
ment. If  there  is  no  covenant, 
sickness  will  not  generally  be 
charged  against  a  partner.  In  the 
present  case  the  agreement  to  fur- 
nish labor  is  specific,  and  it  must 
be  furnished. 

Judgment  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Barnard,  P.  /./ 
Dykman^  7.,  concurs. 


SURROGATES,      PRACTICE. 
WILL. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

In  re  probate  of  Will  of  Alex- 
ander P.  McCue. 

Decided  June  1,  1883. 

It  is  very  doubtful  whether  a  surrogate  can 
legally  make  formal  findings  and  admit  to 
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probate  a  contested  will  upon  evidence 
taken  before  his  predecessor  in  office,  who 
wrote  an  opinion  expressive  of  his  views  in 
favor  of  admitting  the  will  to  probate,  but 
in  no  other  form  stated  his  findings  of  fact 
and  conclusions  of  law. 
A  testamentary  disposition  of  property  is  in- 
valid which  is  made  by  the  testator  while 
acting  under  the  control  of  an  unfounded 
delusive  conviction,  the  result  of  mental 
disorder,  which  led  him  to  persistently  be- 
lieve that  his  nephews  and  nieces,  his  only 
blood  lelatives,  had  injured  him  and  were 
wicked  people,  and  which  delusion  led  him 
to  exclude  them  from  participating  in  his 
estate. 

Appeal  from  a  decree  of  the  Sur- 
rogate of  the  City  and  County  of 
New  York,  admitting  the  instru- 
ment propounded  as  the  will  of 
testator  to  probate  after  a  con- 
test. 

The  evidence  in  the  case  was 
taken  before  Surrogate  Calvin, 
who,  upon  the  last  day  of  his  offi- 
cial term,  filed  an  opinion  expres- 
sive of  his  views,  but  in  no  other 
manner  made  any  findings  of  fact 
or  conclusions  of  law.  The  pres- 
ent surrogate  proceeded  upon  the 
opinion  of  Surrogate  Calvin  and 
made  formal  findings  and  a  decree 
admitting  the  will  to  probate. 

From  the  evidence  it  appeared 
with  reasonable  clearness  that  tes- 
tator was  a  broken-down  old  man 
nearly  seventy  years  of  age  ;  that 
his  mind  was  impaired  and  disor- 
dered ;  that  he  persistently  clung 
to  a  delusion,  which  was  wholly 
without  foundation  in  fact,  that 
his  nephews  and  nieces  had 
brought  lawsuits  against  him, 
causing  him  much  trouble  and 
expense,  and  that  they  were  wick- 
ed and  dangerous  people;  that  the 
delusion  seemed  to  have  possessed 
him  at  the  time  he  made  the  in- 


strument propounded  as  his  will 
whereby  he  excluded  his  nephews 
and  nieces,  his  only  blood  rela- 
tives, from  participating  in  his 
estate. 

Bench  &  Brown^  for  contest- 
ants. 

Dugro  <fe  Raegener,  for  Catha- 
rine McCue  and  others. 

E.  Ellery  Anderson^  for  lega- 
tee, 

Held^  It  may  well  be  doubled 
whether  the  findings  and  decree 
made  under  the  circumstances 
stated  by  the  present  surrogate 
legally  admitted  the  will  to  pro- 
bate. 

But  the  disposition  of  that  ques- 
tion is  unnecessary,  for  if  the  de- 
ceased in  the  present  case  was,  as 
the  evidence  strongly  indicates, 
unconsciously  laboring  under  a 
delusion  in  respect  to  his  nephews 
and  nieces,  who  would  naturally 
have  been  the  objects  of  his  testa- 
mentary bounty,  when  he  executed 
his  will,  and  the  court  can  see  that 
its  dispository  provisions  were  or 
might  have  been  caused  or  affected 
by  the  delusion,  the  instrument  is 
not  his  will  and  cannot  be  sup- 
ported as  such  in  a  court  of  jus- 
tice. 1  Jarman  on  Wills,  5th  ed., 
37,  38;  33  N.  Y.,  619,  624;  5 
Hun,  560;  53  Md.,  376. 

Decree  reversed,  with  costs  to 
abide  event,  and  issues  ordered 
tried  by  a  jury  for  the  determina- 
tion of  the  controversy  whether 
this  instrument  is  or  is  not  a  legal 
and  valid  will. 

Opinion  by  Daniels^  J.;  Davi^, 
P,  /.,  and  Brady ^  /.,  concur. 
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EXECUTION.      AMENDMENT. 

N.  Y.  Supreme  Court.     General 
Term.    Third  Dept. 

Patrick    Ovoronhe,    applt^    v. 
Austin  Terry,  respt. 

Decided  July,  1888. 

An  execution  not  signed  as  required  by  §  24 
of  the  Code  is  not  absolutely  void,  but  at 
most  voidable,  and  may  be  amended. 

Appeal  from  order  denying  mo- 
tion by  plaintiff  to  amend  two 
executions.  The  motion  was  de- 
nied for  want  of  power  to  grant  it. 
Plaintiff  recovered  a  judgment 
against  defendant  in  a  justice's 
court  upon  a  cause  of  actL:)n  aris- 
ing out  of  tort.  On  appeal  to  the 
Broome  County  Court  the  judg- 
ment was  affirmed,  with  costs,  and 
judgment  was  duly  entered.  An 
execution  against  defendant's 
property  issued  upon  the  county 
court  judgment  was  returned  un- 
satisfied, after  which  an  execution 
against  the  person  of  defendant 
was  issued  and  defendant  arrested 
and  committed  to  jail.  Neither  of 
the  executions  were  signed  as  re- 
quired by  §  24  of  the  Code. 

Alverson  &  Mul/ord,  for  plflf. 

£J.  H.  Hanfordy  for  deft. 

Held^  This  process  in  strictness 
should  have  been  signed  by  plain- 
tiflFs  attorney  of  record,  but  after 
judgment  any  attorney  may  sign 
and  issue  execution.  1  Duer,  679. 
It  is  believed  the  party  himself 
may  do  so  or  any  person  being  an 
officer  of  the  court  and  acting  for 
him  and  at  his  request.  At  most, 
such  variance  from  the  strict  pro- 
priety of  the  case  would  be  an 
irregularity  or  defect  capable  of 


amendment  in  a  proper  case  and 
when  the  rights  of  third  parties 
were  not  affected  by  the  amend 
ment.  15  Abb.,  230  ;  2  Bosw.,  673; 
69  N.  Y.,  697  ;  64  N.  Y.,  166  ;  56 
How.,  1;  10  Abb.,  424;  4  Wend., 
478;  62  How.,  76.  The  process 
was  not  absolutely  void,  but  at 
most  voidable. 

The  county  judge  erred  in  hold- 
ing he  could  not  amend  the  execu- 
tions because  they  were  absolutely 
void. 

Order  reversed  and  proceedings 
remitted  to  the  county  court  to 
dispose  of  the  matter  on  the  mer- 
its. 

Opinion  by  Boardman,  J.  : 
BockeSy  •/.,  concurs  ;  Learned,  P. 
/.,  dissents. 

NEGLIGENCE.     DAMAGES. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Alexander  R.  Phyfe,  respt,  v. 
The  Manhattan  Railway  Co.,  applt. 
Decided  Aug.  7, 1883. 

In  an  action  to  recover  damages  for  injuries 
caused  by  the  negligence  of  defendant,  a 
plaintiff,  who  is  a  dealer  in  gold  and  silver 
and  keeps  his  wares  in  a  safe  which  can  be 
opened  only  by  himself,  is  not  entitled  to 
recover  damages  for  a  loss  of  sales  accruing 
during  his  absence  from  his  business  on 
account  of  his  injuries,  unless  he  proves 
that  when  he  came  to  make  sales,  after  his 
return,  be  sustained  actual  losses. 

If  a  railroad  company  has  exercised  reason- 
able care  in  providing  rules  and  instruc- 
tions for  the  conduct  of  brakemen,  a  single 
gross  violation  of  such  rules  and  instruc- 
tions by  a  brakeman  will  not  charge  the 
company  with  gross  negligence  as  a  ground 
for  the  recovery  of  exemplary  damages. 

Appeal  from  judgment  entered 
on  verdict  and  from  order  denying 
motion  for  new  trial. 
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This  action  was  brought  by 
plaintiff  to  recover  damages  for 
injuries  inflicted  by  the  uesjligence 
of  one  of  the  defendant's  brake- 
men  in  pushing  him  from  a  car 
which  he  was  attempting  to 
board,  whereby  he  was  confined 
to  his  house  and  incapacitated 
from  attending  to  his  business  for 
ten  or  twelve  days.  On  the  ques- 
tion of  damages  it  was  proved 
under  objection  that  plaintiff  was 
a  dealer  in  gold  and  silver ;  that 
he  kept  his  wares  in  a  safe  of 
which  he  alone  knew  th0  combina- 
tion ;  that  during  his  sickness 
several  of  his  principal  customers 
called  to  purchase,  but  were  unable 
to  do  so  for  the  reason  that  his 
wares  were  inaccessible  to  his 
clerks,  and  that  these  sales  were 
lost  to  him,  they  having  subse 
quently  purchased  elsewhere.  He 
was  also  permitted  to  show  how 
much  he  had  been  accustomed  to 
sell  to  those  customers,  and  what 
profits  he  had  made  at  sales  ac- 
cruing in  intervals  of  a  fortnight 
or  so  at  different  times  in  his  busi- 
ness. 

DoTsheirnfiT^  Bacon  &  Deyo^  for 
applt. 

Samuel  G.  Courtney  and  Ira 
Sha/ery  for  respt. 

Seldy  Error ;  that  this  evidence 
was  too  conjectural  and  speculative 
to  be  the  basis  of  a  verdict;  that  the 
loss  of  sales  and  of  customers  was 
not  caused  by  the  injury  sustained 
by  plaintiff,  but  by  his  abnormal 
and  peculiar  mode  of  doing  busi- 
ness by  keeping  the  valuables  in 
which  he  dealt  wholly  inaccessi- 
ble to  the  persons  who  conducted 
his  business  ;  that  his  commodities 


j  remained  on  hand,  and  were  not 
I  such  as  would  depreciate  in  value, 
and  that,  to  entitle  him  to  any 
I  damages,  he  should  at  least  have 
!  proved  that,  when  he  came  to 
!  make  sales,  he  sustained  actual 
losses. 

Defendant  offered  to  prove  the 
rules  or  instructions  given  by  its 
general  superintendent  to  brake- 
men  for  the  regulation  of  their 
conduct.  This  proof  was  rejected. 
Held,  Error.  Defendant  had  a 
right  to  show  that  it  had  exercised 
reasonable  care  in  such  rules  and 
instructions  for  the  purpose  of 
showing  that  a  gross  violation  of 
them  by  a  brakeman  could  not 
properly  charge  it  with  gross  neg- 
ligence as  a  ground  for  the  re- 
covery of  exemplary  damages;  to 
do  that  something  more  than  his 
single  wrongful  act  should  have 
been  shown. 

Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Dams,  P.  /.; 
Brady  and  Daniels,  JJ.,  con- 
cur. 


ATTACHMENT.      JUDGMENT. 

N.  Y.  Supreme  Court.    General 
Term.    Third  Dept. 

Michael  Denman  et  al.,  respU, 
v.  John  McGuire  et  al ,  appUs. 

Decided  July,  1883. 

An  attachment  is  good  until  it  has  been  va- 
cated. 

The  sufficiency  of  the  affidavit  on  which  an 
attachment  is  issued  is  not  jurisdictional. 

So  long  as  a  court  lias  jurisdiction  to  give  » 
judgment  technical  irregularities  cannot  be 
urged  against  its  force  and  effect  in  a  col- 
lateral action  by  a  stranger. 
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Appeal  trom  a  judgment  for 
plaintiffs. 

Plaintiffs  obtained  a  judgment 
by  attachment  and  order  of  publi- 
cation by  default  against  defend- 
ant McCann.  After  a  return  of 
execution  on  such  judia^ment  this 
action  was  brought  in  the  nature 
of  a  creditor's  bill  to  set  aside  a 
deed  of  lands  made  by  defendant 
McCann  to  defendant  McGuire,  as 
was  alleged,  in  fraud  of  creditors 
of  McCann.  McGuire  alone  ap- 
peared and  sets  up  by  answer  a 
general  denial.  On  the  trial  Mc- 
Guire attacks  the  validity  and 
sufficiency  of  plaintiffs'  judgment 
against  McCann  on  the  grounds, 
(1)  That  the  affidavit  on  which  the 
attachment  was  issued  was  insuf- 
ficient in  form  and  substance  to 
justify  an  attachment,  and  that 
without  a  valid  attachment  no 
judgment  under  an  order  of  pub- 
lication could  be  had  against  Mc- 
Cann; (2)  That  the  affidavits  upon 
which  the  order  to  publish  the 
summons  against  McCann  was 
granted  were  insufficient  to  give 
the  court  jurisdiction  to  grant  the 
order;  (3)  Various  objections  to 
the  regularity  of  the  proceedings 
under  the  attachment  and  order 
of  publication. 

W.  W.  Smith,  for  respts. 

Butts  &  Merritt^  for  deft.  Mc- 
Guire. 

Held^  That  the  attachment  is 
flcood  until  it  has  been  vacated. 
That  McGuire  not  being  £t  party  to 
that  action  cannot  attack  the  suf- 
ficiency of  the  proceedings.  37 
N.  Y.,  523.  That  the  sufficiency 
of  the  affidavit  on  which  the  at- 
tachment was  issued  is  not  juris- 
Vol.  17— No.  22. 


dictional.  26  Hun,  816;  13  Barb., 
412;  46  Barb.,  43.  Even  though 
the  affidavit  might  have  been 
deemed  insufficient  upon  a  direct 
attack,  it  should  be  held  valid 
when  attacked  in  a  collateral  ac- 
tion. 18  N.  Y.,  365;  5  N.  Y.,  497. 
The  various  objections  to  the  reg- 
ularity of  the  proceedings  under 
the  order  of  publication  cannot 
help  McGuire.  So  long  as  the 
court  had  jurisdiction  to  give  the 
judgment  technical  irregularities 
cannot  be  urged  against  its  force 
and  effect  in  a  collateral  action  by 
a  stranger  to  the  judgment. 

Judgment  affirmed  with  costs. 

Opinion  by  Boardman^  J,\ 
Learned,  P.  /.,  and  Bockes,  /., 
concur. 


USURY.     EVIDENCE. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Elizabeth  R.  Stewart  et  al., 
respts.  V.  Wm.  M.  Brasher,  applt. 

Decided  August  7,  1883. 

In  an  action  to  set  aside  a  bond  and  mortgage 
as  usurious,  on  account  of  a  *' bonus'*  hay- 
ing been  received  by  the  lender,  in  which 
the  defense  is  that  the  alleged  bonus  was 
given  as  compensation  for  the  services  of 
the  lender  in  procuring  a  reduction  and 
compromise  of  an  indebtedness  of  the  bor- 
rower, to  pay  which  the  loan  in  question 
was  made,  it  is  competent  for  defendant  to 
give  evidence  as  to  what  his  understanding 
of  the  transaction  was,  and  what  was  his 
intent  in  receiving  the  alleged  bonus. 

Appeal  from  judgment  of  Spe- 
cial Term,  setting  aside  a  bond 
and  mortgage  for  usury,  and  di- 
recting the  mortgage  to  be  can- 
celled of  record. 
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The  plaintiff,  Samuel  B.  Stew- 
art, had  failed  in  business.  He 
had  previously  transferred  to  the 
Long  Island  Bank  a  mortgage  of 
certain  real  property  as  collateral 
security  for  an  indebtedness  which 
he  owed  to  the  bank.  Subse- 
quently he  wished  to  compromise 
his  indebtedness  to  the  bank  and 
procure  anassignmentof  the  mort- 
gage to  some  one  who  would  act 
as  trustee  of  his  wife,  the  plain- 
tiff Elizabeth  Stewart,  and  fore- 
close the  mortgage,  purchase  in 
the  property,  and  then  convey  the 
same  to  her.  To  do  this  it  was 
necessary  to  pay  the  bank  about 
$5,000  in  cash,  and  plaintiffs  ap- 
plied to  defendant  to  raise  this 
amount  of  money  for  them,  offer- 
ing him  a  bonus  of  $500.  De- 
fendant undertook  to  effect  the 
compromise  with  the  bank,  and 
raise  the  amount  required  which, 
by  his  exertions,  was  reduced  to 
$4,750,  which  amount  he  paid  the 
bank,  and  received  therefor  from 
the  plaintiffs  a  mortgage  on  cer- 
tain real  property  to  secure  pay- 
ment of  $4,750,  and  also  in  addi- 
tion he  received  legal  interest  at  6 
per  cent,  from  the  date  of  the  ad- 
vance by  defendant,  and  $250  for 
his  services,  as  he  testified,  in  pro- 
curing the  compromise,  he  having 
refused  to  accept  more  than  the 
amount  which  he  had  saved  by  his 
exertions.  Plaintiffs  claimed  that 
the  $250  was  given  to  defendant  as 
a  bonus,  and  brought  this  action 
to  set  aside  the  bond  and  mortgage 
as  usurious. 

In  the  course  of  the  trial  defend- 
ant was  asked,  '*  Dii  you  under- 
stand that  the  $250  was  for  excess 


!  of  interest  ?"     This  question  was 
j  objected  to  and  excluded. 

Morris  &  Pearsall^  for  applt. 

Scott  Lord^  Jr.,  for  respts. 

Held,  Error;  that  defendant 
had  a  right  to  give  his  understand- 
ing of  the  real  character  of  the 
transaction,  and  to  show  that  he 
did  not  understand  that  he  was  to 
have  the  sum  stated  as  an  excess 
of  interest,  and  thus  preclude  any 
inference,  so  far  as  he  could,  that 
he  understood  the  thing  to  be  dif- 
ferent from  what  he  claimed. 

The  question  was  also  asked, 
'*Did  you  intend,  when  you  re- 
ceived this  $250,  to  receive  it  as  a 
bonus  ? "  This  was  also  excluded 
under  exception. 

Held^  Error ;  that,  although  in- 
tent is  not  a  necessary  element  ot 
usury  in  civil  cases,  nevertheless, 
when  the  question   is   as   to  the 
character  of   the   act  alleged  by 
one  side  to  be  usurious  and  by  the 
other  to  be  wholly  innocent  of  that 
statutory  wrong,  no  reason  is  per- 
ceived why  the  party  charged  with 
taking  usury  may  not  strengthen 
I  his  denial  of  the  allegation  by  de- 
I  daring  on  oath  that  he  had  no  in- 
i  tention  to  take  the  sum  paid  him 
;  as  usury,  but  intended  to  take  it 
as  payment  on  an  untainted  deal- 
ing. 

Judgment  reversed  and  new  trial 
ordered,  costs  of  appellant  to  abide 
event. 

Opinion  by  Davis,  P.  J, ;  Dan- 
ielSj  •/.,  concurs. 
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OFFICER.     APPOINTMENT. 
REMOVAL. 

N.  Y.  Supreme  Court.  General 
Term.    Second  Dept. 

John  J.  Bergen,  Treasurer  of  the 
Police  Board,  applt,^  v.  John  K. 
Powell,  respt 

Decided  Sept.,  1883, 

Section  8  of  article  10  of  the  constitution 
which  provides  that  ''  when  the  duration  of 
any  office  is  not  provided  by  this  constitu- 
tion, it  may  be  declared  by  law  ;  and  if  not 
so  declared  such  office  shall  be  held  during 
the  pleasure  of  the  authority  making  the  ap- 
pointment "  was  intended  to  cover  a  case  of 
a  continuous  authority  to  appoint ;  and 
not  where  power  was  given  by  the  Legisla- 
ture for  a  single  instance  to  appoint. 

Appeal  from  an  order  denying 
a  motion  to  compel  respondent  to 
deliver  to  the  relator  certain  books 
and  papers  in  his  possession. 

Chap.  305,  Laws  of  1878,  §§ 
1  and  2  provide  for  the  appoint- 
ment of  three  commissioners,  who 
shall  be  known  and  act  as  a  po- 
lice board  in  and  for  the  town 
of  New  Lots.  Said  commissioners 
were  to  be  appointed  '*  by  the  Su- 
pervisor of  said  town,  the  President 
of  the  Excise  Commission  of  said 
town  and  the  Justices  of  the  Peace 
of  said  town  now  in  office  having 
the  shortest  term  to  serve,"  *  *  * 
and  in  case  of  a  vacancy  in  said  of- 
fice of  Police  Commissioner  or 
Commissioners  occurring  by  death 
or  otherwise,  the  successor  or  suc- 
cessors of  such  Commissioner  or 
Commissioners  shall  be  appointed 
by  the  Supervisor  of  said  town." 

Under  this  act  three  Commis- 
sioners were  appointed,  in  1874, 
by   the   Supervisor,  President  of 


the  Excise  Commission,  and  Just- 
ice of  the  Peace  in  said  town. 

Two  of  such  Commissioners  were 
removed  in  1883  by  the  Supervis- 
ors of  the  town  and  the  Justice  of 
the  Peace  then  in  office  having  the 
shortest  term  to  serve.  The  Pres- 
ident of  the  Excise  Commission 
was  notified,  but  took  no  part  in 
their  removal.  The  question  pre- 
sented is  whether  said  Commis- 
sioners were  legally  removed. 

A.  SimiSy  Jjr.^  forapplt, 

Wm,  J,  Oaynor^  for  respt. 

Held,  That  the  constitutional 
provision  in  respect  to  the  duration 
of  the  terms  of  public  officers 
where  the  law  affixes  no  limit  does 
not  apply  to  the  case  under  con- 
sideration. *  *  The  power  of  ap- 
pointment was  not  continuous. 
When  a  vacancy  thereafter  hap- 
pened it  was  to  be  filled  by  the 
Supervisor  of  the  town  alone. 
Section  3  of  article  10  of  the  con- 
stitution provides  when  the  dura- 
tion of  any  office  is  not  provided 
by  this  constitution  it  may  be  de- 
clared by  law  ;  and  if  not  so  de- 
clared such  office  shall  be  held 
during  the  pleasure  of  the  author- 
ity making  the  appointment. 

The  majority  of  the  board  which 
assumed  to  act  has  no  power  to 
appoint,  and  do  not  claim  to  have. 
It  only  makes  a  vacancy  for  the 
Supervisor  to  fill.  The  authority 
making  the  appointment  was  in- 
tended to  cover  a  case  of  a  contin- 
uous authority  to  appoint.  It  is  a 
grave  question  whether  the  three 
persons  who  made  the  appoint- 
ment of  the  original  Commission- 
ers can  be  placed  under  the  words 
"the  authority  making    the  ap- 
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pointment."  The  legislature  des- 
ignated them  for  a  single  instance 
to  appoint  three  persons.  It  was 
not  intended  to  give  a  permanent 
power  of  removal  to  one  board  and 
of  appointment  to  anotlier. 

The  case  of  the  People  v.  the 
Comptroller,  20  Wend.,  596,  was 
one  where  the  appointment  was 
continuous.  Chap.  82,  Laws  of 
1836,  §  4. 

The  board  of  police  are  not  now 
and  were  not  at  the  time  of  remov- 
al of  the  Commissioners  the  au- 
thority making  this  appointment. 

Order  affirmed,  with  costs. 

Opinion  by  Barnard^  P.  J.  ; 
Dykman  and  Pratt,  JJ.^  concur. 


APPEAL. 

N.  Y.  Court  of  Appeals. 

Brooks  et  al.,  applts.,  v.  The 
Mexican  Nat'l  Construction  Co., 
respL 

Decided  Oct.  2,  1883. 

To  authorize  an  appeal  to  the  Court  of  Ap- 
peals from  an  order  vacating  an  attach- 
ment, such  order  must  show  that  it  was 
not  granted  in  the  exercise  of  the  discre- 
tion of  the  court ;  the  opinions  of  the  court 
cannot  be  looked  into  for  the  grounds  of 
the  decision. 

Sees.  C.  17  W.  Dig.,  428. 

This  was  an  appeal  from  an  or- 
der of  General  Term,  affirming  an 
order  of  Special  Term  vacating  an 
attachment  against  defendant's 
property.  It  appeared  in  the 
opinions  of  the  court  below  that 
the  attachment  was  vacated  on  the 
ground  that  all  the  plaintiffs  were 
non-residents  of  this  State.  The 
orders  do  not  show  on  what  ground 
the  attachment  was  vacated. 


Henry  D.  Hotchkiss^  for  applis. 

Oeorge  Zabriskie,  for  respt. 

Held,  That  the  appeal  should  be 
dismissed  ;  that  the  ground  for 
vacating  an  attachment  must  be 
found  in  the  orders  appealed  from 
and  they  must  show  that  it  was 
not  vacated  in  the  exercise  of 
a  discretion  vested  in  the  court. 
The  opinions  of  the  court  cannot 
in  such  a  case  be  looked  at  for  the 
grounds  of  its  decision. 

Appeal  dismissed. 

Opinion  by  JSarl,  J.  All  con- 
cur. 


ATTORNEYS. 
N.  Y.  Court  of  Appeals. 

The    Attorney    General  v.  The 
North  America  Life  Ins.   Co. 

Decided  Oct.  2,  1883, 

An  attorney  for  intervening  policy  holders 
has  no  absolute  right  to  hare  the  dividends 
paid  into  his  hands.  The  court  in  its  dis- 
cretion may  impose  a  condition  that  he 
shall  file  an  authority  from  his  clients  to 
receive  it. 

Even  if  the  attorney  had  a  lien  on  the  divi- 
dends, the  court  cannot  properly  grant  an 
order  enforcing  such  lien  witliout  notice  to 
or  hearing  of  his  clients. 

This  was  an  appeal  from  an  or- 
der of  General  Terra,  aflBrming  an 
order  of  Special  Term  denying  a 
motion  made  by  one  M.  for  an 
order  directing  the  receiver  of 
defendant  to  pay  certain  divi- 
dends to  him.  It  appeared  that 
defendant  became  insolvent  and 
a  receiver  of  its  assets  was  ap- 
pointed in  1877,  who  proceeded  to 
wind  up  its  affairs  in  due  coarsp  of 
law.  M.  was  retained  as  attorney 
by  150  policy  holdera'and  he  ap- 
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peared  in  the  proceedings  on  their 
behalf.  A  dividend  has  been  de- 
clared to  each  of  said  policy  hold- 
ers, and  M.,  claiming  a  lien  upon 
the  dividends  for  $669.08  for  his 
professional  services,  made  the 
motion  aforesaid.  His  motion  was 
denied  unless  he  would  file  with  the 
receiver  an  authority  signed  and 
acknowledged  by  the  policy-hold- 
ers respectively  to  pay  such  divi- 
dends to  him.  It  does  not  appear 
how  large  the  dividends  were,  or 
that  the  appearance  of  M.  was  en- 
tered upon  the  records  of  the 
court,  or  what  his  professional 
services  were,  or  that  they  pro- 
duced or  procured  the  dividends, 
or  that  M.'s  clients  were  in  any 
way  made  formal  parties  to  the 
proceedings  under  §  1807  of  the 
Code. 

Held^  That  the  motion  was  prop- 
erly denied.  Whether  M.  acquired 
any. lien  upon  the  dividends,  as  to 
which  qucBie,  it  would  not  have 
been  proper  for  the  court  to  make 
an  order  partially  enforcing  the 
lien  without  any  notice  to  or  hear- 
ing of  M.'s  clients.  His  claim 
should  be  enforced  in  some  litiga- 
tion with  his  clients  in  which  they 
can  have  an  opportunity  to  de- 
fend. 

If  M.  has  a  lien,  it  is  not  one  in 
gross  on  all  the  dividends  for  all 
his  services  for  all  the  policy  hold- 
ers, but  it  is  a  separate  lien  on 
each  dividend  for  the  services  ren- 
dered in  respect  to  each  policy. 
M.  did  not  have  any  absolute 
right  as  attorney  to  have  the  divi- 
dends paid  into  his  hands.  The 
funds  were  under  the  control  of 
the  Supreme  Court,  and  it  was  in 


its  discretion  to  impose  the  condi- 
tion it  did. 

Appeal  dismissed. 

Opinion  by  Earl,,  J.  All  con- 
cur. 


FRAUD. 

N.  Y^  Court  of  Appeals. 

Parker,  appU.^  v.  Conner  et  al., 
ex'  rs,  respts. 

Decided  Oct.  2,  1883. 

In  an  action  brought  by  one  who  claims  to  be 
a  bona  fide  purcliaser  of  personal  property 
to  recover  for  its  conversion  by  creditors 
of  his  vendor,  where  it  is  alleged  as  a  de- 
fense that  the  sale  to  plaintiff  was  made 
with  intent  on  the  part  of  the  vendor  to  de- 
fraud his  creditors,  and  that  plaintiff  was 
chargeable  with  notice  of  such  intent,  the 
question  to  be  submitted  to  the  jury  is 
whether  the  vendee  did,  in  fact,  know  or 
believe  that  the  vendor  intended  to  defraud 
his  creditors,  and  not  whether  he  was  negli- 
gent in  failing  to  discover  the  fraudulent  in- 
tent. 

This  was  an  action  against  C, 
defendants'  testator,  for  the  unlaw- 
ful seizure  of  certain  chattels  under 
an  execution  against  one  H.  There 
was  evidence  tending  to  prove  that 
plaintiff  purchased  said  chattels 
of  H.,  paid  a  valuable  and  ade- 
quate consideration  for  them,  and 
took  them  into  his  possession,  and 
he  claimed  to  be  a  bona  fide 
purchaser  for  value.  Defendants 
claimed  that  the  sale  was  made  by 
H.  with  intent  to  defraud  his 
creditors,  and  that  plaintiff  was 
chargeable  with  notice  of  this  in- 
tent. The  judge  charged,  in  sub- 
stance, at  plaintiff's  request,  that 
it  was  not  enough  to  prove  that  H. 
intended  to  defraud  his  creditors, 
but  there  must  also  be  proof  that 
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plaintiflF  partook  of  the  fraudulent 
intent,  and  added  that  whether, 
if  H.  intended  to  defraud,  plaintiff 
partook  of  this  intent  was  the 
question  for  them  to  pass  upon, 
or  whether  he  had  notice  of  facts 
in  the  case  which  would  awaken 
the  suspicion  of  a  man  of  ordi- 
nary intelligence  and  caution,  and 
which,  if  acted  upon  and  investi- 
gated by  him,  would  have  enabled 
him  to  know  that  H.  had  a  f raudu- 
lent  intent ;  that  in  such  case 
plaintiflF  would  be  infected  with 
H.'s  fraudulent  intent.  The  latter 
part  of  this  charge  was  excepted 
to  by  plain tiflTs  counsel,  who  re- 
quested the  judge  to  charge  that 
it  must  be  shown  that  plaintiflF 
knew  of  H.'s  creditors  and  intend- 
ed to  defraud  them.  This  request 
was  refused  and  an  exception 
taken. 

Oeorge  Wilcox^  for  applt. 

Almon  Goodwin^  for  respts. 

Held,  That  the  charge  was  er- 
roneous. In  a  case  like  the  pres- 
ent, where  an  intent  to  defraud  is 
alleged,  the  question  to  be  sub- 
mitted to  the  jury  should  be, 
whether  the  vendee  did,  in  fact, 
know  or  believe  that  the  vendor 
intended  to  defraud  his  creditors, 
not  whether  he  was  negligent  in 
failing  to  discover  the  fraudulent 
intent.  On  general  principles,  in- 
dependently of  the  statute,  the 
same  rules  are  applicable  in  such 
cases  as  are  applied  for  the  pur- 
pose of  determining  the  bona  fides 
of  a  holder  of  commercial  paper, 
viz.,  the  question  is,  whether  the 
holder  took  the  bill  or  note  under 
such  circumstances  as   to  charge 


him  with  receiving  it  mala  fide, 
and,  unless  he  is  fairly  chargeable 
with  notice  of  the  fraud,  even 
negligence  will  not  defeat  his 
title.  6  B.  &  Aid.,  909,  1098;  4 
Ad.  &  El.,  870;  34  N.  Y.,  247;  35 
id.,  65. 

Pringle  v.  Phillips,  5  Sandf.,  167; 
Danforth  v.  Dart,  4  Duer,  101,  re- 
garded as  overruled,  in  so  far  as 
they  rest  upon  the  rules  formerly 
applied  to  transfers  of  commercial 
paper. 

There  was  no  duty  of  active 
vigilance  cast  upon  plaintiflF  for 
the  benefit  of  his  vendor's  credit- 
ors which  required  him  to  suspect 
and  investigate  the  motives  of  the 
vendor ;  fraud  should  not  be  im- 
puted by  the  application  of  the 
strict  rules  of  constructive  notice 
in  such  a  case,  and  actual  good 
faith  should  be  sufficient  to  protect 
the  purchaser. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
defendants,  reversed  and  new  trial 
ordered. 

Opinion  by  Rapallo,  J,  All 
concur. 


LIMITATION.     NEGLIGENCE. 

N.  Y.  Court  of  Appeals. 

Watson,  respL,  v.The 42d  Street 
&  Grand  Street  Perry  RR.  Co., 
appU. 

Decided  October  23,  1883. 

The  injury  occurred  in  April,  1877,  and  action 
was  brought  in  January,  1880.  HM,  That 
the  action  was  brought  in  time ;  that 
although  at  the  time  of  the  injury  such  ac- 
tion could  only  be  prosecuted  within  one 
year,  by  the  Code  of  Civ.  Pro.  the  time  was 
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extended  to  three  years  and    the  former 
statute  repealed. 
Affirming  8.  C,  18  W.  Dig.,  418. 

This  action  was  brought  to  re- 
cover damages  for  injuries  received 
by   plaintiff  through  defendant's 
negligence  on  April  18,  1877.    The  I 
suit    was    not    commenced    until  ! 
January  15, 1880.     At  the  trial  the  | 
only  defense  relied  upon   was  the  i 
statute  of    limitations,    and    that  j 
being  overruled  a  verdict  was  ren-  ' 
dered  for  ])laintifl. 

Moses  Elyy  for  applt. 

A.  O,  Vanderpoel,  for  respt. 

Held,  That  the  Trial  Court  com- 
mitted no  error ;  that  although  at 
the  time  of  the  injury  such  a  cause 
of  action  could  only  be  prosecuted 
within  one  year  after  it  occurred. 
Laws  of  1876,  chap.  431,  §94,  sub. 
7,  by  the  Code  of  Civil  Procedure, 
chap.  4,  title  2,  §383,  sub.  5,  the 
period  of  three  years  was  substi- 
tuted and  the  former  statute  re- 
pealed. After  this  act  took  effect, 
Sept.  1,  1877,  it  constituted  the 
only  rule  of  limitations  applicable 
to  civil  actions  (§414),  except  cer- 
tain enumerated  ones,  among  oth- 
ers one  in  which  a  person  was  en- 
titled when  the  act  took  effect  to 
commence  an  action  and  did  so 
within  two  years  thereafter.  This 
exception  has  no  application  to 
the  present  case. 

Acker  v.  Acker,  81  N.  Y.,  143, 
distinguished. 

Judgment  of  General  Term,  af- 
firming judgment  on  verdict  for 
plaintiff,  affirmed. 

Opinion  by  Danforth,  /.  All 
concur. 


PLEADING.  COUNTERCLAIM. 

N.  Y.  Court  of  Appeals. 

Carpenter,  applt,,  v.  The  Man- 
hattan Life  Ins.  Co.,  respt. 

Decided  Oct.  23,  1883. 

In  an  action  for  conversion  of  cord  wood  llie 
answer  alleged  that  defendant  bid  in  the 
premises  from  which  it  was  cut  on  foreclo- 
sure of  a  mortgage  held  by  it.  and  took 
judgment  for  a  deficiency,  and  that  plaintiff, 
who  knew  the  mortgagor  was  insolvent  and 
who  was  in  possession  under  a  second  mort- 
gage, with  intent  to  cheat  and  defraud  de- 
fendant and  to  reduce  its  security,  cut  said 
wood  from  the  premises  to  its  damage. 
Held,  a  proper  counterclaim. 

This  action   was  brought  for  a 
I  wrongful  conversion  of  a  quantity 
of    cord    wood,    on    January  23, 
1879.     The  answer  admitted  pos- 
session of  the  wood  by  plain  tiflF 
and  that   defendant   took   it,  but 
I  denied  that  the  plaintiff  owned  it, 
and  set  up  as  a  counterclaim   that 
on   Sept.  28,    1871,   one  M.,   who 
then  owned  the  land   from  which 
the  wood  in  question  was  cut,  ex- 
ecuted to  defendant  a   mortgage 
upon  it  for  $45,000.     This  mort- 
gage was  afterward  foreclosed  and 
defendant  bid  in  the  premises  on 
the  sale  and  took,  judgment  for  a 
deficiency  of  over  $17,000  against 
M.,  the  mortgagor,  who  was  then 
and  for  three  years  had  been,  to 
plaintiff's    knowledge,    insolvent. 
Plaintiff  held  a  second  mortgage 
upon   the    premises,   and  was  in 
possession  of  them,  and  between 
Nov.   7,   1877,   and    January  23, 
1879,  with  intent  to  cheat  and  de- 
fraud defendant  and  to  reduce  its 
security,  cut    from   the  land  the 
wood  mentioned  in  the  complaint, 
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to  its  damage  $500.  After  plain- 
tiff had  proved  his  title  to  the 
wood,  its  quantity  and  value  and 
the  conversion  thereof  by  defend- 
ant, and  had  rested,  defendant  of- 
fered to  prove  the  facts  alle>?ed  in 
the  answer  by  way  of  counter- 
claim. Plaintiff  objected  to  this 
proof  and  the  court  sustained  the 
objection.  A  judgment  was  enter- 
ed in  favor  of  plaintiflF  and  de- 
fendant appealed  to  the  General 
Term,  where  the  judgment  was  re- 
versed. 

M.  M.  SilUman^  for  applt. 

Martin  J.  Keogh^  for  respt. 

Held^  That  defendant's  claim 
had  sufficient  connection  with  the 
subject  of  the  action  to  make  it  a 
proper  counterclaim  under  section 
501  of  the  Code. 

Order  of  General  Term,  rever- 
sing judgment  for  plaintiff,  affirm- 
ed, and  judgment  absolute  ordered 
against  plaintiflF. 

Opinion  by  Earl^  J.  All  con- 
cur. 


WILLS. 

N.  Y.  Court  of  Appeals. 

In  re  estate  of  Brown. 

Decided  Oct.  2,  1883. 

The  testator  by  his  will  gave  a  share  of  his 
estate  to  each  of  his  daughters  for  life, 
**  and  upon  the  death  of  any  or  either  of  my 
said  daughters,  I  give,  devise  and  bequeath 
unto  such  child  or  children  as  ray  said 
daughter  shall  have  or  leave  living  at  her 
decease,  and  the  heirs  and  assigns  of  such 
child  or  children,  as  tenants  in  common, 
that  is  to  say,  the  children  of  my  said 
daughters  to  have  the  part  or  share  whereof 
the  mother  received  the  rent  and  income 
during  her  life."  Held,  That  the  remain- 
der limited  upon  the  life  estate  of  each 


daughter  vested  in  all  the  children  of  such 
daughter,  so  that  upon  the  decease  of  any 
of  such  children,  leaving  issue,  such  issue 
would  succeed  to  the  interest  of  the  parent 
■  in  such  remainder. 

The  will  of  B.  gave  to  each  of 
his  six  daughters,  one  of  whom 
was  Maria  L.,  a  life  estate  in  one- 
tenth  of  his  real  and  personal 
estate,  with  remainder  over  to  their 
respective  children.  The  will  pro- 
vides :  *' And  upon  the  death  of 
any  or  either  of  my  said  daugh- 
ters I  give,  devise  and  bequeath 
unto  such  child  or  children  as  ray 
said  daughter  shall  have  or  leave 
living  at  her  decease,  and  to  the 
heirs  and  assigns  of  such  child  or 
children,  as  tenants  in  common, 
one  part  or  share  of  my  said  estate, 
that  is  to  say,  the  children  of  my 
said  daughters  to  have  the  part  or 
share  whereof  the  mother  received 
the  rent  and  income  during  her 
life.'' 

Maria  L.  died  in  1882,  leaving 
four  children  :  Wood  D.,  Milton 
C,  Edward  H.  and  Marie,  and  five 
grandchildren,  the  children  of  a 
deceased  son,  William  J. 

Her  immediate  children  at  once 
instituted  proceedings,  without 
notice  to  the  grandchildren,  to  get 
possession  of  the  fund,  claiming  it 
as  the  only  surviving  children  un- 
der the  terms  of  the  will.  The 
referee  decided  and  reported  in 
their  favor.  Upon  the  coming  in 
of  the  report  the  grandchildren 
petitioned  to  be  made  parties, 
which  was  ordered,  and  upon  a 
hearing  before  Judge  Barrett  the 
referee  was  sustained.  An  appeal 
was  taken  to  the  General  Term, 
which  reversed  the  Special  Term, 
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holding    that  the    grandchildren 
were  entitled  to  share  in  the  fund. 

D.  M.  Porter,  for  applt. 

James  \.  Deering,  for  respt. 

Held,  That  the  will  discloses 
that  the  testator  was  endeavoring 
to  express  the  idea  that  after  carv- 
ing oat  of  each  of  the  parts  a  life 
estate  to  each  daughter,  the  whole 
remainder  should  vest  in  the  chil- 
dren of  the  daughter  entitled  to 
the  life  estate.  This  would  be  a 
vested  remainder  which  would  vest 
in  each  child  as  soon  as  born,  sub- 
ject only  to  open  to  let  in  after- 
born  children,  and  descendible  to 
the  heirs  of  any  of  said  children 
who  might  die  before  their  mother. 
It  was  not  incumbent  upon  the 
claimants  to  show  that  this  is  the 
necessary  construction  of  the  will. 
It  is  sufficient  to  show  that  it  is 
reasonably  capable  of  such  con- 
struction, and  it  should  be  adopt- 
ed in  preference  to  one  which 
would  exclude  the  heirs  of  a  child 
dying  before  its  mother.  48  N.  Y., 
106  ;  72  id.,  408.  It  is  not  reason- 
able to  impute  to  the  testator  the 
intention  to  exclude  wholly  from 
the  inheritance  the  descendants  of 
either  of  his  daughters.  20  N.  J. 
L.,  145. 

Order  of  General  Term,  revers- 
ing order  of  Special  Term  confirm- 
ing report  of  referee,  affirmed. 

Opinion  by  Rapallo,  J.  All 
concur,  except  Andrews,  J,,  ab- 
sent. 


MUNICIPAL  CORPORATIONS. 
DRAINAGE. 

N.  Y.  Supreme  Court.  General 
Term.  Fourth  Dept. 

William  S.  Little,  applL,  v.  The 
City  of  Rochester,  respt. 

Decided  June,  1883. 

Under  the  provisions  of  Chap.  476,  Laws  of 
1871,  the  city  of  Rochester  has  power  to 
condemn  lands  and  construct  a  sewer  out- 
side of  the  city  limits  where  such  sewers 
are  necessary  to  afford  outlets  to  sewers 
within  such  limits,  and  this  power  includes 
the  right  to  agree  with  the  owners  of  such 
lands  as  to  the  terms  upon  which  it  may 
occupy  the  same  without  taking  proceed- 
ings therefor. 

Such  an  agreement  and  the  construction  of  a 
sewer  in  pursuance  thereof  by  the  city  are 
not  ultra  mres. 

Appeal  from  judgment  in  favor 
of  defendant,  entered  on  report  of 
referee. 

Action  to  recover  damages  al- 
leged to  have  been  sustained  by 
plaintiff  by  reason  of  the  overflow 
of  his  lands  caused  by  the  con- 
struction of  a  sewer  through  the 
city  of  Rochester. 

The  referee  found  that  in  1875 
defendant  constructed  a  sewer 
called  the  East  Avenue  sewer, 
which  ran  through  a  street  in  the 
city  of  that  name  ;  that  itdiverted 
two  or  more  water  courses  formed 
by  surface  waters  and  turned  the 
waters  thereof  into  the  sewer ; 
that  it  ran  to  the  city  line  and 
emptied  into  a  ditch  by  the  side 
of  the  railroad  tracks ;  that  the 
ditch  being  higher  than  the  sewer 
opening,  the  city  by  its  contractors 
deepened  it  three  or  four  feet  and 
widened  it  about  three  feet  at  the 
bottom  and  continued  to  deepen 
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and  widen  it  easterly  for  aboat 
1300  feet ;  that  a  portion  of  the 
ditch  was  outside  the  limits  of  the 
city ;  that  the  city  procured  the 
consent  of  the  railroad  corporation 
to  so  deepen  and  widen  the  ditch 
and  to  empty  the  waters  of  the 
sewer  therein  ;  that  the  ditch  was 
crossed,  about  200  feet  easterly 
from  the  end  so  widened,  by  a  cul- 
vert which  at  times  of  high  water 
was  not  sufficient  to  enable  all  the 
water  to  flow  through,  but  became 
dammed  up  and  the  overflow  caus- 
ed the  damage  complained  of.  The 
referee  decided  that  the  increased 
flow  of  water  which  caused  the 
damage  was  in  consequence  of  the 
enlargement  and  deepening  of  the 
ditch  outside  the  city  limits  ;  that 
such  enlargement  and  deepening 
was  ultra  mres,  and  therefore  de- 
fendant was  not  liable. 

Edward  Harris,  for  applt. 

J.  R.  Fanning^  for  respt. 

Held^  That  the  referee  erred  in 
holding  that  the  work  done  outside 
the  city  limits  was  ultra  vires ; 
that  under  Chap.  476,  Laws  of  1871, 
the  city  had  the  power  to  condemn 
lands  and  construct  a  sewer  out- 
side of  the  city  limits  where  such 
sewers  were  necessary  to  afford 
outlets  to  sewers  constructed 
within  the  city  limits.  It  is  con- 
tended, however,  that  no  proceed- 
ings were  instituted  under  this  act, 
but  in  place  thereof  the  city  pro- 
cured the  consent  of  the  railroad 
corporation  that  the  outlet  for  this 
sewer  might  be  constructed  in  the 
ditch  by  the  side  of  the  railroad 
track  and  that  it  had  no  authority 
to  make  such  agreement  or  to  pro- 


cure such  assent.  We  think  that 
this  power  is  necessarily  embraced 
in  the  greater  power  given  to  con- 
demn and  take  land  by  forcible 
measures. 

A  construction  which  prevents 
a  municipality  from  agreeing  with 
parties  owning  lands  as  to  the 
terms  upon  which  the  city  may 
occupy  the  same,  and  requiring  it 
to  institute  proceedings  to  con- 
demn and  take  by  force,  is  not  one 
that  should  be  tolerated.  Section 
9  of  tit.  16,  chap.  8,  part  3,  R.  S., 
pertaining  (o  the  drainage  of  low 
and  wet  lands,  which  is  made  ap- 
plicable to  the  city  by  said  act, 
makes  provision  for  the  acquiring 
of  title  to  lands,  the  appointment 
of  commissioners  and  for  the  com- 
pensation where  the  commission- 
ers cannot  agree  with  the  person 
upon  the  compensation  to  be 
awarded.  Thus  we  have  a  statu- 
tory right  given  to  agree  upon  the 
compensation  to  be  awarded  and 
that  the  proceedings  to  condemn 
should  only  be  taken  in  case  the 
parties  are  unable  to  agree. 

A  sewer  constructed  in  the  city 
would  be  of  no  value  unless  it 
could  have  an  outlet ;  and  in  cases 
where  the  outlet  has  to  be  pro- 
vided outside  of  the  city  limits 
the  statute  has  given  express  pow- 
er for  the  acquiring  of  the  lands 
necessary  in  which  to  construct 
such  outlet. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  event. 

Opinion  by  Haight,  J;  Smith, 
P.  •/.,  and  Hardin,  /.,  concur. 
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SALE.     TITLE. 

N.  Y.  Supreme  Court.  General 
Term.    Fourth  Dept. 

Charles  D.  Allen,  respt,  v.  Da- 
vid Chapman,  appU. 

Decided  June,  1883. 

Plaintiff  agreed  to  sell  to  a  certain  firm  about 
twenty-five  tons  of  hay,  and  to  deliver  the 
same  on  the  cars  at  a  certain  price,  and  it 
w^as  agreed  that  on  such  delivery  he  was  to 
procure  a  shipping  bill  and  attach  it  to  a 
draft  on  said  firm  for  the  purchase  price. 
Held,  That  until  the  hay  was  delivered  on 
the  cars  the  title  did  not  pass  to  the  ven- 
dees. 

Appeal  from  judgment  in  fa- 
vor of  plain tiflF,  entered  on  report 
of  referee. 

Action  to  recover  the  value  of  a 
quantity  of  hay  alleged  to  have 
been  wrongfully  taken  from  plain- 
tiff by  defendant  and  converted  to 
his  own  use;  About  October  4, 
1880,  plaintiff  entered  into  an 
agreement  with  the  firm  of  M.  & 
M.,  of  New  York,  by  which  plain- 
tiff agreed  to  sell  to  that  firm  all 
ihe  hay  he  had  to  dispose  of,  esti- 
mated to  be  at  least  25  tons,  and 
to  deliver  same  on  the  cars  at 
Manlius  Station  at  and  for  the 
price  of  $13  per  ton.  It  was  also 
agreed  that  M.  &  M.  should  press, 
weigh  and  bale  the  hay,  and  that 
plaintiff  should  cart  it  to  the  sta- 
tion ;  that  the  hay  was  to  be  paid 
for  by  the  car  load  on  delivery  on 
board  the  car,  as  follows :  plain- 
tiff was  to  procure  a  shipping  bill 
or  receipt  for  the  amount  deliver- 
ed, and  draw  a  draft  on  M.  &  M. 
for  the  sum  the  hay  so  delivered 
came  to,  attach  the  shipping  bill 
thereto  and  forward  it  for  pay- 


ment. At  the  time  of  making  the 
agreement  M.  &  M.  paid  plaintiff 
$150  on  account  of  the  hay.  De- 
fendant was  employed  by  M.  &  M. 
to  weigh  and  bale  the  hay,  and 
completed  his  work  November  9. 
Plaintiff  drew  one  car  load  of  hay 
and  delivered  same  on  board  the 
car,  but  the  railroad  agent  refused 
to  give  him  a  receipt  therefor,  for 
the  reason  that  defendant  had  di- 
rected him  not  to  do  so.  Plaintiff, 
thereupon,  neglected  to  draw  any 
more  hay  or  deliver  it  as  agreed. 

On  December  13  one  of  the  firm 
went  to  plaintiff's,  during  his  ab- 
sence, and  stated  to  plaintiff's 
father  and  son  that  he  had  come 
for  the  balance  of  the  hay  and 
had  employed  defendant  to  cart 
it.  No  permission  was  given  to 
do  so.  On  the  same  day  defend- 
ant, notwithstanding  he  was  for- 
bidden to  do  so,  drew  the  remain- 
der of  the  hay  to  the  station  and 
shipped  it  to  M.  &  M.  at  New 
York.  M.  &  M.  figured  up  what 
the  hay  came  to,  deducted  $21.21 
for  drawing  the  hay  and  handed 
plaintiff's  father  firm  checks  for 
the  balance.  Plaintiff  on  his  re- 
turn refused  to  receive  the  checks 
or  assent  to  the  taking  of  the  hay. 
He  then  demanded  pay  for  the 
hay  of  defendant,  and  on  his  re- 
fusal brought  this  action.  Plain- 
tiff's father  retained  the  checks, 
produced  them  on  the  trial  and 
offered  to  surrender  them  to  M.  & 
M.,  who  refused  to  receive  them. 

The  referee  held  that  neither  the 
title  nor  possession  of  the  hay  had 
passed  from  plaintiff  to  M.  &  M. 
under  the  agreement  and  that 
plaintiff  was  entitled  to  recover. 
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Lefwis  Marshall^  for  applt. 

C.  V.  Kellogg^  for  reapt. 

Held,  No  error.  The  rule  is 
that  where  the  quantity,  quality 
and  the  price  of  the  goods  pur- 
chased are  determined  and  there 
remains  nothing  to  be  done  by 
the  seller  before  delivery  the 
title  is  deemed  to  have  passed  to 
the  purchaser,  unless  the  parties 
have  agreed  otherwise.  In  this 
case  there  was  something  remain- 
ing for  the  seller  to  do.  He  was 
to  cart  the  hay  from  his  barn  to 
the  railroad  station  and  there  de- 
liver it  on  board  the  cars  for  ship- 
ment to  M.  &  M.,  at  which  place 
he  was  to  be  given  a  receipt  or 
shipping  bill  upon  which  he  could 
draw  a  draft  for  the  payment  of 
the  hay  so  delivered.  It  is  claimed, 
however,  by  appellant,  that  the 
drawing  of  the  hay  to  the  station 
was  a  burthen  resting  upon  the 
plaintiff  which  M.  &  M.  had  the 
right  to  waive  and  relieve  him 
therefrom.  This  is  undoubtedly 
true,  but  M.  &  M.  did  not  waive 
it ;  on  the  contrary,  they  charged 
and  deducted  from  the  contract 
price  the  amount  that  it  cost  to 
cart  the  hay  to  the  station.  It  ap- 
pears in  the  testimony  of  plaintiff 
that  M.  &  M.  were  strangers  to  him 
and  that  he  did  not  want  to  sell 
the  hay  and  run  any  chances  of  its 
payment,  that  he  so  stated  to  M. 
when  the  agreement  was  made, 
and  that  after  making  such 
statement  it  was  arranged  and 
agreed  between  them  that  plaintiff 
should  be  furnished  a  receipt  or 
shipping  bill  upon  which  he  should 
draw  a  draft  on  delivery  of  the 
hay  on  the  cars.     It  thus  appears 


that  there  was  an  intention  on 
the  part  of  plaintiff  to  retain  the 
title  and  control  of  the  hay  until 
he  was  furnished  the  shipping  bill 
upon  which  he  could  draw  his 
draft  and  get  his  pay. 

Bradley  v.  Wheeler,  44  N.  Y., 
495,  and  Terry  v.  Wheeler,  25 
N.  Y.,  620,  distinguished. 

If  M.  &  M.  had  paid  for  tte  hay 
at  the  time  of  making  the  con- 
tract, the  title,  doubtless,  would 
have  vested  in  them  as  soon  as  it 
was  weighed  and  baled,  but  the 
payment  being  postponed  until 
delivery  the  title  did  not  pass 
until  such  delivery.    4  Hun,  378. 

It  was  claimed  that  plaintiff's 
conduct  on  being  informed  by 
his  father  of  the  transaction 
between  M.  and  himself  and  of 
his  receiving  the  checks  amount- 
ed to  a  ratification  of  the  father's 
act. 

Held',  Untenable. 

Judgment  aflSrmed. 

Opinion  by  Haight^  J.;  Smith, 
P.  •/.,  and  Hardin,  J,,  concur. 


EVIDENCE. . 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept.* 

William  E.  Latimer,  applL,  v. 
Warner  B.  Lord,  respt 

Decided  June,  1883. 

Declarations  or  admissions  of  a  pnor  holder 
or  vendor  of  a  chattel  are  not  admissible  in 
evidence  as  against  a  subsequent  owner 
who  acquired  title  for  a  valuable  considera- 
tion in  good  faith. 

Appeal  from  judgment,  entered 
on  report  of  referee,  dismissing 
complaint. 
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Defendant  and  one  George  E. 
Lord  were  copartners  prior  to 
June,  1876,  and  each  owned  an 
undivided  half  interest  in  a  patent 
for  an  improved  rocking-chair.  A 
contract  was  made  by  them  with 
A.  &  Co.  5  by  which  the  latter  agreed 
to  manufacture  the  chair  and  pay 
royalties.  In  June,  1876,  the  firm 
dissolved,  at  which  time  George 
owed  the  iirm  over  $1,600,  which 
he  had  withdrawn.  Subsequently 
George  sold  and  assigned  his  half 
interest  in  the  patent  to  plaintiff, 
who  brought  this  action  to  recover 
the  royalties  collected  by  defend- 
ant after  said  assignment.  The 
main  question  on  the  trial  was 
whether  the  royalties  belonged  to 
the  firm,  and  the  evidence  as  to 
that  fact  was  conflicting.  It  was 
conceded  that  if  they  belonged  to 
the  firm  plaintiff  could  not  re- 
cover. 

On  the  trial  one  S.,  a  witness, 
testified  that  he  had  a  conversation 
with  George  E.  Lord  about  the 
royalty  contracts  in  July,  1876. 
He  was  asked  to  state  what  it  was. 
This  was  objected  to  as  incompe- 
tent and  immaterial ;  that  declara- 
tions of  assignor  are  not  competent 
against  assignee.  The  objections 
were  overruled,  and  the  witness 
testified  that  George  said  that  one 
V.  ''  was  up  here  and  he  could  sell 
his  patent  to  him  for  $1,600,  but 
would  not  do  it,  as  he  could  not 
get  the  money.  He  said  he  could 
sell  it  to  Will  Latimer  for  $400, 
and  could  get  the  money  himself, 
and  his  father  could  not  get  hold 
of  it.  Said  he  could  go  in  with 
Will  Latimer  and  make  the  chair 
with   him.      He    said    his    father 


would  be  the  last  man  he  would 
pay." 

Nicholas  K  Kernan^  for  applt. 

A.  T.  Ooodwin^  for  respt. 

Held^  That  the  admission  of  this 
evidence  was  erroneous.  It  was 
the  declaration  of  an  assignor 
upon  a  subject  not  connected  with 
the  title  of  the  property  which 
might  have  prejudiced  plaintiff's 
cai^e  in  the  mind  of  the  referee. 
Doubtless  the  conversations  re- 
lated between  George  and  •  his 
father  after,  the  dissolution  of  the 
firm,  and  the  directions  by  George 
to  .the  firm  of  A.  &  Co.  in  reference 
to  the  disposition  of  the  royalties, 
were  proper  as  part  of  the  res 
gestcB,  but  the  declarations  related 
by  S.  were  not  res  gestcB,  George 
denies  that  any  such  conversation 
took  place.  He  states  he  did  have 
a  conversation  with  S.  after  the 
transfer  of  the  patent,  but  that  it 
was  a  different  conversation  from 
that  related  by  S.  The  rule  is,  as 
we  understand  it,  that  the  declara- 
tions of  a  prior  holder  or  vendor  of 
a  chattel  are  not  admissible  in 
evidence  as  against  a  subsequent 
owner  who  acquii^ed  title  for  a 
valuable  consideration  in  good 
faith.  7  Hill,  361 ;  1  Coms.,  619 ; 
21  N.  Y.,  247;  8  Wend.,  490;  7 
Cow.,  762. 

Judgment  reversed  and  new  trial 
ordered  before  another  referee, 
costs  to  abide  event. 

Opinion  by  Haiglit^  J.;  Smith, 
P.  J,,  and  Hardin,  /.,  concur. 
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POOR.     EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Orrin  Spence,  appU..  v.  Edwin 
P.  Brown,  respt. 

Decided  June,  1883. 

One  who  is  an  inmate  of  the  poor  house  at 
the  expense  of  the  county,  although  not 
committed  as  a  pauper,  is  amenable  to  the 
rules  and  regulations  of  the  institution  so 
long  as  he  remains. 

A  person  who  may  be  to  some  extent  insane 
but  not  wholly  devoid  of  reason  may  be 
permitted  to  testify  if  the  court  is  satisfied 
that  he  possesses  sufficient  capacity  to  com- 
prehend the  facts,  communicate  his  testi- 
mony and  to  understand  the  nature  of  an 
oath. 

After  .such  testimony  has  been  received  evi- 
dence tl\at  the  witness  has  been  of  imbecile 
mind  and  memory  is  admissible  to  affect 
the  credibility  of  his  testimony. 

Appeal  from  judgment,  entered 
on  report  of  referee,  dismissing 
complaint. 

Action  to  recover  for  an  alleged 
assault  and  battery  committed  at 
the  county  poor  house  in  the  city 
of  Rome. 

The  referee  has  found,  on  con- 
flicting evidence,  that  plaintiff  as 
a  pauper  was  an  inmate  of  the 
county  poor  house  ;  that  it  was  a 
rule  of  the  institution  that  inmates 
who  were  able  should  do  light  out- 
door work  when  called  upon  and 
the  keeper  should  be  advised  by 
the  physician  in  charge  that  the 
physical  condition  of  the  inmate 
would  permit  it ;  that  defendant, 
as  keeper,  acting  under  the  advice 
of  the  physician  that  it  would  be 
beneficial  to  plaintiff  to  go  out  and 
work  at  light  work,  required  plain- 
tiff to  go  out  with  the  others  and 


husk  corn  ;  that  plaintiff  refused, 
whereupon  defendant,  without  any 
violence  or  hurtful  force,  removed 
plaintiff  to  the  stairway,  from 
whence  he  went  with  the  other  in- 
mates and  did  work  ;  that  at  the 
time  plaintiff  was  able  and  fit  to 
work ;  that  no  injury  resulted  from 
defendant's  acts  and  no  other  as- 
saults were  committed  by  defend- 
ant on  plaintiff. 

Oookingham  <fe  Sherman^  for 
applt. 

H.  S.  Bedell^  for  respt. 

Held,  That  there  was  no  such 
preponderance  of  evidence  in  plain- 
tiff* s  favor  as  calls  for  a  reversal 
of  the  judgment  as  being  against 
the  weight  of  evidence. 

It  is  contended  that  plaintiff 
was  never  lawfully  committed  to 
the  poor  house  as  a  pauper  and 
therefore  defendant  had  no  control 
over  him  or  right  to  require  him 
to  do  work.  Plaintiff  testified 
that  he  was  at  the  poor  house 
about  three  months  ;  that  he  was 
there  at  the  expense  of  the  county, 
he  supposed;  that  the  county  paid 
for  his  living.  It  did  not  appear 
that  he  was  restrained  of  his  lib- 
erty or  was  forced  to  remain  in 
the  institution. 

Held^  That  under  such  circum- 
stances be  was  amenable  to  the 
rules  and  regulations  of  the  insti- 
tution so  long  as  he  remained 
there  and  had  the  benefits  of  the 
institution  at  the  expense  of  the 
county. 

Defendant  was  allowed  to  tes- 
tify, under  objection,  that  plain- 
tiff came  from  the  Binghamton 
Asylum  ;  that  the  man  accompany- 
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ing  him  brought  an  order  from  the 
asylum  and  that  defendant  re- 
ceipted for  him  on  the  order. 

Heldy  That  this  evidence  could 
do  plaintiflF  no  harm.  He  had  pre- 
viously testified  that  he  had  been 
at  the  Binghamton  Inebriate  Asy- 
lum :  that  he  was  committed  there 
by  some  officer  of  the  county  and 
that  the  druggist  of  the  asylum 
took  him  to  the  poor  house.  So 
that  all  of  the  evidence  had  previ- 
ously been  given  without  objec- 
tion, except  the  fact  of  defendant's 
receipting  for  him  when  he  was  re- 
ceived. 

After  one  P,  an  inmate  of  the 
insane  asylum  connected  with  the 
poor  house,  had  testified  in  plain- 
tifTs  behalf,  defendant  testified  as 
to  the  conduct  of  P ;  that  he 
talked  of  his  family  and  told  how 
they  abused  him;  that  he  wouldn't 
speak  to  hia  wife  when  she  called 
to  see  him  ;  that  his  conversation 
would  wander  on  delirious,  &c., 
and  was  then  allowed  to  answer 
the  question  *' State  whether  his 
conduct  impressed  you  as  rational 
or  irrational?"  Defendant  answered 
''irrational." 

Held^  That  the  evidence  was 
competent.  A  person  who  may 
be  to  some  extent  insane  but  not 
wholly  devoid  of  reason  may  be 
permitted  to  testify  if  the  court  is 
satisfied  that  he  possesses  suffi- 
cient capacity  to  comprehend  the 
facts,  to  communicate  his  testi- 
mony and  to  understand  the  na- 
ture of  an  oath.  It  has  been  held 
that  after  the  testimony  has  been 
received  evidence  that  he  has  been 
of  imbecile  mind  and  memory  is 
admissible  to  affect  the  credibility 


of  his  testimony.  3  E.  D.  Smith, 
264;  3  Abb.  N.C.,  229. 

In  55  N.  Y.,  634,  it  was  held  that 
persons  not  experts,  after  testify- 
ing to  facts  and  incidents  in  rela- 
tion to  an  individual  tending  to 
show  unsoundness  of  mind,  may 
testify  to  the  impressions  produced 
upon  them  thereby,  as  to  whether 
the  acts  and  declarations  testified 
to  appeared  to  them  to  be  rational 
or  irrational.     34  N.  Y.,  190. 

Judgment  affirmed. 

Opinion  by  Haight^  J. ;  SmitJt^ 
P.  J.  and  Hardin^  •/.,  concur. 


ASSIGNMENT  POR  CREDIT- 
ORS. 

N.  Y.  Supreme  Court.  General 
Term.  Pourth  Dept. 

Charles  E.  Crouse  et  al.,  applts.^ 
V.  Henry  Hessler  et  al.,  respts. 

Decided  June,  1883. 

Where,  in  an  action  to  set  aside  an  assignment 
as  fraudulent,  the  evidence  on  plaintiffs' 
part  tended  to  establish  that  the  assignors 
on  the  day  the  assignment  was  made  gave 
away  and  disposed  of  a  quantity  of  goods 
to  friends  and  for  their  own  benefit;  that  the 
money  on  hand  was  taken  by  one  of  them 
on  the  following  day,  and  that  certain  notes 
included  in  the  preferred  debts  in  the 
assignment  were  not  made  and  delivered 
when  they  purported  to  be,  Held,  That 
plaintiffs  made  out  a  case,  and  that  it  was 
error  to  dismiss  the  complaint. 

Appeal  from  judgment  at  Special 
Term  dismissing  complaint. 

Action  by  judgment  creditors  of 
the  firm  of  Hessler  Bros,  to  set 
aside  an  assignment  for  creditors 
made  by  said  firm  to  their  father, 
Henry  Hessler,  and  also  to  vacate 
a  transfer  of  the  property. 
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The  assignment,  made  August 
16,  1879,  directed  the  assignee, 
after  paying  certain  notes  which 
were  indorsed  by  the  firm,  to  pay 
in  full  to  Henry  Hessler  the 
amount  of  a  promissory  note, 
dated  April  18,  1878,  for  $1,500  for 
borrowed  money,  and  also  pay  in 
full  to  one  P.  the  amount  of  a 
promissory  note,  dated  April  1, 
1879,  for  $800  for  money  borrowed. 
The  liabilities  of  the  firm  amounted 
to  $7,335.87 ;  the  actual  value  of 
assets  to  $3,300. 

One  D.,  a  witness  for  plaintiff, 
testified  that  he  had  sold  goods  to 
the  Hessler  Bros.,  and  that  on 
June  28,  1879,  one  of  the  firm 
stated  to  him  that  ''the  firm  was 
worth  $4,000;  made  $1,000  last 
year,  and  owed  from  $1,000  to 
$1,200 ;  had  no  confidential  debts 
except  for  merchandise.  On  that 
statement  I  sold  him  goods."  W., 
one  of  the  plaintiffs,  testified  that  on 
July  10,  1879,  one  of  the  members 
of  the  firm,  at  his  request,  gave  him 
a  statement  of  the  affairs,  a  list 
of  the  debts,  amounting  to  $3,225, 
and  the  stock  and  assets,  amount- 
ing to  $7,525.  ''  I  asked  him  if  he 
owed  any  other  debts,  confiden- 
tial or  in  any  way.  He  said  that 
was  all  he  owed."  ''He  said  they 
owed  nothing  else  except  what  he 
had  given  me."  One  H.  testified 
that  on  the  evening  the  assignment 
was  made,  J.  Irving  Hessler  asked 
him  if  his  wife  would  not  like  a 
dress  off  a  piece  of  goods  that  was 
there ;  that  he  said  she  thought 
she  would,  and  cut  it  off,  and 
also  took  other  goods,  with 
Hessler  s  permission,  no  account 
being  kept  of  what  he  took  ;  that 


the  following  morning  Hessler 
requested  him  to  unlock  the  safe, 
which  he  did  and  then  went  to 
church ;  that  the  money  was  in  a 
cigar-box  in  the  safe  ;  that  the  box 
was  one-third  full,  and  that  when 
he  returned  the  money  had  been 
taken  out ;  that  there  was  a  horse 
and  wagon  behind  the  store.  Fur- 
ther evidence  was  given  showing 
that  on  the  next  Monday  Har- 
land  Hessler  gave  a  piece  of  factory 
cloth  to  Mrs.  R.,  with  whom  he 
boarded,  and  it  was  allowed  on  his 
board  bill;  that  a  quantity  of  tools, 
etc.,  were  taken  to  the  farm  of 
Henry  Hessler,  the  assignee. 

At  the  close  of  plaintiff's  evi- 
dence the  court  held  and  decided 
that  there  was  no  evidence  tending 
to  show  that  the  assignment  was 
fraudulent  and  dismissed  the  com- 
plaint. 

Louis  Marshall^  for  applts. 

W.  &  W,  E.  Gilbert,  Brown  & 
Oarjield  and  Waiers,  McLennan 
&  Dillaye,  for  respts. 

Heldy  Error:  that  plaintiffs  made 
out  a  case.  All  of  this  evidence 
stands  uncontradicted  and  unex- 
plained. It  tends  to  establish  the 
fact  that  the  Hessler  Bros,  on  the 
day  on  which  they  made  the  as- 
signment gave  away  and  disposed 
of  a  quantity  of  goods  to  their 
friends  and  for  their  own  benefit 
and  accommodation ;  that  the 
money  that  was  on  hand  was  in  the 
safe  and  was  taken  by  one  of  the 
brothers  after  the  assignment  had 
been  made ;  that  the  notes  held  by 
defendants  Henry  Hessler  and  P. 
were  not  made  and  delivered  at  the 
time  they  purport  to  be. 
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Judgment  reversed  and  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  Haight^  J,;  Smithy 
P.  J.y  and  SardiUy  J,  concur. 


TAXATION. 

N.  Y.  Supreme  Court.     General 
Term.    Second  Dept. 

William  H.  Pink,  Jr.,  respL,  v. 
Catherine  L.  Barberi,  impleaded, 
applt 

Decided  Sept.,  1883. 

Property  must  be  described  in  such  a  way 
that  it  can  be  known  upon  the  books  or  a 
reference  given  by  which  it  can  be  deter- 
mined to  make  valid  an  assessment. 

The  assessment  of  land  to  a  person  who  was 
neither  the  owner  nor  occupant  is  void. 

This  action  was  brought  to  re- 
cover possession  of  certain  prem- 
ises in  Queens  County.  The  de- 
fendant set  up  certain  tax  deeds 
or  leases  under  which  she  claimed 
possession.  A  map  filed  known  as 
the  Van  Mater  map  described 
premises  as  lot  No.  6  on  Maspeth 
avenue.  The  assessment  under 
which  the  sale  was  made  is  as  fol- 
lows : 

COLUMBUSVILLE. 
Street.  Side.  No.  Blk.  Size.  Tax. 

Newtown  Road,    N.      6      P.      25       85 

At  the  close  of  the  evidence  the 
court  directed  the  jury  to  find  a 
verdict  for  the  plain tiflF.  Prom  the 
judgment  entered  thereon  defend- 
ant appeals. 

Samuel  P.  Potter,  for  respt. 

R.  W.  Keene.  for  applt. 

Seld,  That  such  description  was 
insufficient  to  be  the  basis  of  an 
assessment.  The  Van  Mater  map 
is   not  a  map  of  Columbusville. 

Vol.  17— No.  22b. 


The  map  contains  no  mention  of  a 
Newtown  Road.  There  is  no  men- 
tion of  Columbusville  upon  it. 
There  is  one  large  lot  at  the  ex- 
treme east  of  the  block  designated 
Columbiaville.  The  description  is 
therefore  neither  such  that  it  can 
be  known  upon  the  books  nor  is 
any  reference  given  by  which  it 
may  be  determined,  9  N.  Y.,  342. 
The  subsequent  sale,  therefore,  by 
the  County  Treasurer,  was  void. 
Those  who  took  title  after  the  tax 
sale  were  not  subject  to  the  alleged 
adverse  possession  of  those  claim- 
ing under  the  tax  title.  The  title 
carries  with  it  the  right  to  posses- 
sion against  those  who  claim  un- 
der a  void  title  even  though  the 
claim  be  made  that  the  tax  title 
was  good.  69  N.  Y.,  46.  Assum- 
ing the  regularity  of  the  assess- 
ment and  sale  under  the  tax  of 
1875  and  1877,  these  taxes  were  il- 
legal because  it  was  not  assessed 
either  against  the  owner  or  occu- 
pant. It  was  assessed  against 
James  Thompson,  who  had  parted 
with  both  title  and  possession  in 
1874,  and  his  deed  to  Burchard 
was  recorded  in  May,  1874.  23  N. 
Y.,  281. 

Judgment  affirmed. 

Opinion  by  Barnard,  P.  J.; 
Dylcman  and  Prait^  JJ,^  con- 
cur. 


RAILROADS. 

N.Y.  Supreme  Court.     General 
Term.    Second  Dept. 

Sarah  A.  Guy,  adm'rx,  appU,, 
V.  TheN.  Y.,  Ont.  &  W.  RR.  Co., 
respt. 
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Decided  Sept.,  1883. 

Where  a  person  was  unlawfully  ejected  from 
defendant's  train  by  the  conductor  and  was 
subsequently  killed  while  walking  on  de- 
fendant's track  by  the  train  of  another  rail- 
road which  had  the  right  to  run  its  cars  over 
said  track,  it  is  a  question  of  fact  for  the 
jury  to  determine  whether  the  intoxicated 
condition  of  the  deceased  contributed  to  the 
accident. 

If  the  deceased  was  free  from  negligence,'  the 
act  being  wrongful,  defendant  would  be 
liable  for  all  consequences  which  reasonably 
and  directly  flow  from  it. 

Appeal  from  a  judgment  dis- 
missing plaintiflf's  complaint,  and 
from  an  order  denying  plain tiflfs 
motion  for  a  new  trial  on  the  min- 
utes. 

The  facts  sufficiently  appear  in 
the  opinion. 

Henry  W.  Foote,  for  applt. 

John  O.  Wilkin,  for  respt. 

Held,  That  defendant  wrong- 
fully ejected  deceased  from  its 
cars.  Deceased  had  no  money 
with  which  to  pay  his  fare,  and 
could  not  produce  his  ticket.  It 
was  not  entirely  certain  but  that 
he  had  bought  a  ticket,  which  en- 
titled him  to  a  passage  from  Mid- 
dletown  to  Fair  Oaks  and  return. 
The  proof  rather  tends  to  show 
that  he  bought  such  a  ticket.  At 
all  events,  he  did  fail  to  produce 
the  ticket,  and  the  conductor  at 
Sands  Station,  about  a  mile  from 
Middletown,  proceeded  to  remove 
him  from  the  train.  Before  he  was 
removed  a  companion  of  deceased 
tendered  the  fare  for  deceased,  and 
the  conductor  refused  to  receive  it, 
demanding  a  ticket.  The  con- 
ductor was  bound  to  receive  the 
money.  80  N.  Y.,  236.  The 
conductor  forcibly  removed  de- 
ceased from  the  train  and  left  him 


on  the  side  of  the  track  in  a  cut 
about  twenty  feet  deep.  Deceased 
'  was  very  much  intoxicated  at  the 
':  time,  and  was  killed  afbout  iifteen 
I  minutes  after  he  was  removed  by 
j  the  train  of  another  railroad, 
!  which  had  the  right  to  run  its  care 
over  defendant's  road.  Deceased 
had  proceeded  on  his  way  to  his 
destination,  which  was  a  mile  off 
from  Sands  Station,  and  had  trav- 
eled seventeen  hundred  feet  from 
the  place  of  removal,  and  had  then 
laid  himself  down,  or  had  fallen 
down,  when  he  was  killed  by  the 
train  which  left  Middletown  some 
ten  minutes  after  defendant's  train 
had  arrived  there.  It  will  be  ob- 
served that  this  is  not  a  case  of 
negligence.  The  removal  was  a 
wrongful  act.  Even  in  a  case  of 
negligence  the  Court  of  Appeals 
carried  the  injury  to  the  proximate 
cause  in  Smith  v.  The  British- 
American  Mail  Company,  86  N.Y., 
408.  The  present  case  is  quite  as 
strong  a  one  in  favor  of  plaintiff. 
The  deceased  was  so  much  intoxi- 
cated as  to  be  helpless  in  the  situa- 
tion in  which  he  was  placed.  The 
wrong  done  cannot  exact  a  high 
degree  of  prudence  from  him  un- 
der his  then  condition.  The  ques- 
tion whether  the  death  of  tKe  pas- 
senger was  traceable  directly  to 
the  removal  from  the  train  under 
all  the  circumstances  was  for  the 
jury.  If  he  had  died  from  ex- 
posure the  case  would  fall  easily 
under  the  Smith  case,  above  cited. 
He  attempted  in  his  drunken  way 
to  get  home  on  the  track  of  de- 
fendant, and  failed,  no  doubt,  by 
reason  of  his  condition.  The  act 
being  wrongful,  all  consequences 
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which  reasonably  and  directly  flow 
from  It  are  chargeable  to  defend- 
ant. 

Judgment  and  order  reversed 
and  new  trial  granted,  costs  to 
abide  event. 

Opinion  by  Barnard,  P.  /./ 
DyTcraan,  /.,  concurs. 


CHATTEL  MORTGAGE.  JUDG- 
MENT    CREDITOR. 

N.  Y.  Common  Pleas.    General 
Term. 

Frederick  Grassmuck  et  al., 
respts,,  V.William  C.  Bauer  et  al., 
ai>plts. 

Decided  June  25,  1883. 

Plaintiffs  loaned  H.,  in  November,  1881,  |550, 
and  received  as  collateral  a  chattel  mort- 
gage which  was  filed  March,  1882.  On 
December  80,  1881,  H.  gave  defendants  a 
mortgage  on  the  same  chattels  for 
$521,31,  which  was  filed  the  following 
day.  Between  the  time  of  giving  the  mort- 
gage to  plaintiffs  and  the  date  of  its  filing 
H.  became  indebted  to  defendants  in  over 
|1,000,  and  in  April,  1882,  defendants  sued 
H.  therefor  and  a  warrant  of  attachment 
was  issued.  Judgment  was  recovered  and 
execution  issued ;  but  neither  the  execu- 
tion nor  the  attachment  was  levied.  De- 
fendants having  taken  possession  of  the 
property  mortgaged  to  them,  this  action 
was  brought  for  damages  for  refusal  to 
deliver  it  up.  Defendants,  at  the  time 
of  the  receipt  of  their  mortgage,  had 
notice  of  the  mortgage  of  plaintiffs.  Held, 
That  though  defendants  were  creditors 
upon  a  claim  which  accrued  during  the 
time  plaintiff's  mortgage  was  not  of  rec- 
ord, which  claim  had  ripened  into  a  judg- 
ment and  execution,  yet  not  having  been 
bona  fide  purchasers  for  value,  and  not 
claiming  possession  or  having  acquired  pos- 
session by  any  legal  process  issued  for  the 
purpose  of  collecting  their  claim  against  the 


judgment  debtor,  they  had  no  right  to  hold 
the  property. 

Appeal  from  judgment  and  from 
order  denying  motion  for  new  trial 
on  the  minutes. 

Action  to  recover  damages  for 
the  wrongful  withholding  and  de- 
tention of  personal  property. 

PlaintiflFs  loaned  H.  $650,  on 
November  8,  1881,  and  took  a  bill 
of  sale  of  certain  furniture  as  col- 
lateral security  therefor  which  was 
filed  as  a  mortgage  March  6,  1882, 
the  furniture  remaining  in  the  pos- 
session of  H.      On  December  30, 

1881,  said  H.  gave  defendants  a 
mortgage  on  the  same  property 
fcr  $521.31,  which  was  tiled  De- 
cember 31,  1881.  This  mortgage 
was  taken  by  the  defendants  with 
notice  of  the  prior  mortgage  to 
plaintiffs.  Subsequent  to  the  date 
of  the  mortgage  to  plaintiffs,  said 
H.  became  indebted  to  defendants 
in  the  sum  of  $1,000,  and  in  April, 

1882,  an  action  was  brought  there- 
on against  H.,  and  a  warrant  of 
attachment  issued.  Judgment 
was  obtained  and  an  execution 
issued.  But  neither  the  execution 
nor  attachment  were  ever  levied. 
Defendants  in  this  action  having 
taken  possession  of  the  property 
mortgaged  to  them,  the  same  was 
demanded  by  plaintiffs  by  virtue 
of  their  mortgage, and  delivery  was 
refused,  whereupon  this  action  was 
commenced.  Defendants  contend 
that  as  they  were  creditors  upon  a 
claim  which  accrued  during  the 
time  that  the  plaintiffs'  mortgage 
was  not  of  record,  their  right  to 
hold  the  property  could  not  be  in- 
quired into  because  such  claim  had 
ripened  into  a  judgment  and  exe- 
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cution.  A  motion  to  dismiss  the 
complaint  on  said  ground  was  de- 
nied and  an  exception  taken. 

0'  Byrne  <fe  Stewart,  for  applts. 

A.  H.  Wagner^  for  respts. 

Held,  That  defendants,  not  hav- 
ing been  bona  fide  purchasers  for 
value  and  not  claiming  possession 
or  having  acquired  possession  by 
any  legal  process  issued  for  the 
l^urpose  of  collecting  their  claim 
against  the  judgment  debtor,could 
not  prevail. 

They  had  taken  possession  of 
this  property ;  apparently  had 
attempted  to  sell  it  under  their 
mortgage ;  had  bought  it  and 
now  seek  to  justify  upon  the 
ground  that  they  are  judgment 
creditors  with  process,  when  there 
is  no  proof  that  that  process  has 
ever  been  levied,  or  that  they  have 
ever  acquired  any  title  whatever 
thereunder.  In  the  case  of  Thomp- 
son V.  Van  Vechten.  27  N.  Y.. 
582,  it  is  expressly  held  that  a 
mortgage  such  as  plaintiflfs  held 
could  not  be  legally  questioned 
until  the  creditor  clothed  himself 
with  a  judgment  and  execution 
or  with  some  legal  process  against 
his  property.  The  court  evidently 
supposed  that  under  such  execu- 
tion or  such  legal  process  the  judg- 
ment creditor  should  have  ob- 
tained possession  of  the  property 
of  his  judgment  debtor,  and  that 
he  would  be  able  to  justify  such 
possession  thus  acquired  as  against 
a  mortgage  such  as  plaintiffs 
sought  to  enforce  in  this  action. 

Judgment  affirmed  with  costs. 

Opinion  by  Van  Brunt,  J, ; 
Daly,  Ch,  J.,  and  Beach,  J.,  con- 
cur. 


TRUSTS.    MARRIED  WOMEN. 

N.  Y.  Supreme  Court.   General 
Term.     First  Dept. 

Mary  E.  C.  Thebaud,  appU.,  v. 
Julia  M.  Schermerhorn  et  al., 
respts. 

Decided  Aug.  7,  1883. 

A  trust  created  by  a  woman  in  contempla- 
tion of  marriage,  subsequent  to  the  enact- 
ment of  the  enabling  statutes  relative  to 
married  women,  passed  in  1848  and  1849, 
and  by  which  her  property  was  conveyed 
to  trustees  to  be  held  for  her  sole  and  sep- 
arate use,  may  be  extinguished  by  are- 
conveyance  to  her  of  her  property  by  such 
trustees  under  proceedings  taken  pursuant 
to  §  2  of  chap.  875,  Laws  of  1849. 

The  fact  that,  by  the  trust  deed,  she  reserved 
a  general  power  of  appointment  by  will  of 
the  succession  to  her  property;  and,  in  de- 
fault of  such  appointment,  directed  that 
it  should  be  distributed  among  those  to 
whom  it  would  have  descended  if  such  trust 
bad  not  been  created,  and  in  the  same  man- 
ner, will  not  prevent  its  being  terminated 
as  above. 

Appeal  from  judgment  of  Special 
Term,  dismissing  the  complaint. 

This  was  an  action  for  the  par- 
tition of  certain  real  property  in 
the  City  of  New  York  of  an 
undivided  one-half  of  which  plain- 
tiflf,  in  1852,  was  the  owner  in 
fee.  In  1857,  plaintiff,  in  con- 
templation of  marriage,  con- 
veyed her  property  to  trustees  to 
hold  during  her  lifetime  for  her 
sole  and  separate  use,  but  reser- 
ved to  herself  the  right  to  deter- 
mine the  succession  by  will,  and 
directed  that,  in  case  of  her  fail- 
ure to  do  so,  it  was  to  be  divided 
among  such  persons,  and  in  the 
same  manner,  as  it  would  have  de- 
scended if  no  trust  deed  had  been 
made.  She  subsequently  mar- 
ried,  and  in    1862    her    husband 
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died,  leaving  her  surviving  plain- 
tiff and  one  child.  In  1865,  plain- 
tiff married  a  second  time  and  had 
one  child  by  her  second  husband. 
In  1862,  by  proceedings  taken  pur- 
saant  to  the  provisions  of  chapter 
376,  Laws  of  1849,  the  Supreme 
Court  authorized  the  trustee  to 
convey  the  property  back  to  plain- 
tiff, and  such  conveyance  was 
duly  executed  and  delivered. 

Subsequently  this  suit  was  com- 
menced, and  defendants  claimed 
that  plaintiff  did  not  have  such 
an  interest  in  the  property  as  was 
requisite  to  maintain  the  action, 
inasmuch  as  the  court  had  no 
power  to  terminate  the  trust,  and 
that  plaintiff's  children  had  inter- 
ests in  the  property  under  the 
trust  deed,  which  were  not  cut  off 
by  the  conveyance  to  plaintiff. 

T,  James  Olover,  for  applt. 

Edwin  M.  Felt,  for  respts. 

Held^  That  although  the  trust 
was  created  by  plaintiff  after  the 
passage  of  the  enabling  acts  of  1848 
and  1849,  nevertheless,  since  §  2, 
of  chap.  376,  Laws  of  1849  was, 
in  terms,  applicable  to  cases  in 
which  property  should  be  held  in 
trust  ''  under  any  deed  of  convey- 
ance," it  was  clearly  applicable  to 
the  trust  in  question,  and,  conse- 
quently, by  the  re-conveyance  to 
plaintiff  pursuant  to  the  provi- 
sions of  that  act,  it  was  lawfully 
extinguished.    6  Paige,  111. 

That  the  fact  that  she  reserved 
to  herself  a  general  power  of  ap- 
pointment of  the  fee  of  the  estate 
did  not  render  the  statute  inap- 
plicable to  this  trust  and  prevent 
the  determination  of  the  trust, 
for,  afterwards,  as  well  as  during 


the  continuance  of  the  trust,  her 
power  over  the  estate  was  the 
same. 

Douglas  V.  Cruger,  80  N.  Y.,  15, 
distinguished. 

Judgment  reversed  and  new  tri- 
al ordered,  costs  to  abide  event. 

Opinions  by  Brady  and  Daniels, 
JJ.;  Davis,  P.  /.,  concurs. 


SURETY.     CITY   EMPLOYEE. 

N.  Y.  Common  Pleas.    General 
Term. 

The  Mayor,  &c,,  of  New  York, 
respL,  V.  Hannah  A.  Kelly,admrx., 
et  al.,  applts. 

Decided  June  25,  1883. 

Defendant's  intestate  became  surety  on  a 
bond  to  the  Mayor,  &c.,  conditioned  for 
the  faithful  performance  by  one  B.  of  the 
duties  of  bookkeeper  in  the  Department  of 
Docks  of  New  York  City  ;  while  so  em- 
ployed B.  received  rents  belonging  to  the 
city  from  lessees  of  dock  property,  &c., 
which  he  did  not  deposit  with  the  City 
Chamberlain,  and  which  he  retained  to  his 
own  use.  The  duty  of  receiving  and  de- 
positing such  moneys  pertained  to  the 
office  of  treasurer  and  not  to  that  of  the 
bookkeeper,  under  the  by-laws  of  the  de- 
partuient.  Held,  That  on  the  record  the 
sureties  were  not  made  liable  by  said  acts  ; 
they  did  not  become  bound  for  the  perform- 
ance of  the  duties  of  treasurer  and  cannot 
be  held  beyond  their  specific  engagement. 

Appeal    by    defendant  from   a 
judgment  entered  upon  verdict  in 
favor  of  plaintiff  for  $5,099  dam 
ages  and  costs  on  March  30,  1883. 

The  action  was  brought  origi- 
nally against  Bernard  Kelly  and 
John  Connolly,  as  sureties  upon  a 
bond  to  the  Mayor,  &c.,  of  New 
York,  conditioned  as  follows  : 

*'  Now  the  condition  of  this  ob- 
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ligation  is  sach  ihat  if  the  above 
bounden  William  W.  Burnham 
shall  in  all  things  well,  truly  and 
faithfully  perform  the  duties  that 
may  be  legally  required  of  him  to 
perform  and  do  during  his  contin- 
uance in  the  said  oflBice  of  book- 
keeper of  the  Department  of 
Docks,  then  this  obligation  to  be 
void,  &c." 

The  complaint  also  averred 
Burnham' s  appointment,  etc.  ; 
that  in  the  performance  of  the  du- 
ties connected  with  his  employ- 
ment he  collected  and  received 
money  and  other  property  belong- 
ing to  the  plaintiffs  amounting  to 
over  $18,000,  and  has  failed  to  ac- 
count for  the  same,  but  has  embez- 
zled and  converted  the  same  to  his 
own  use. 

Ic  was  admitted  that  wharfage 
collections  and  dock  rents  were 
paid  to  Burnham,  who  made  de- 
posits with  the  City  Chamberlain 
of  them,  except  a  sum  amount- 
ing to  at  least  $5,000  thereof, 
which  he  failed  to  deposit,  and 
also  that  he  received  at  least  $5,000 
of  rents  of  wharf  property  paid 
by  tenants  of  the  city  which  he  did 
not  place  to  the  credit  of  said  ten- 
ants on  the  books  kept  by  him, 
and  did  not  pay  over  to  the  trea 
surer  of  the  department  or  to  any 
oflBicer  or  agent  of  the  city. 

His  duties  as  bookkeeper  were 
proved  by  the  by-laws  of  the  de- 
partment as  follows : 

*'  The  bookkeeper  shall  keep  the 
books  and  accounts  of  the  depart- 
ment. He  shall  receive  and  lay 
before  the  board  all  pay-rolls  of 
workmen,  and  all  demands  for 
payment  for    work    or  materials 


furnished  for  the  said  board,  and 
perform  such  other  duties  as  may 
be  prescribed  by  the  board  from 
time  to  time." 

The  duties  of  treasurer  were 
proven  as  follows : 

"The  treasurer  *  *  shall 
collect,  receive  and  pay  over 
monthly  to  the  City  Chamberlain 
all  rents  for  the  use  and  occupa- 
tion of  the  wharf  and  slip  property 
of  the  City  of  New  York,  and  lines 
and  penalties  payable  to  said 
Board  of  Docks." 

Defendant  moved  to  dismiss  the 
complaint  upon  the  ground  that 
plaintiffs  have  failed  to  prove  the 
breach  assigned  in  their  allega- 
tion, to  wit,  that  Burnham  receiv- 
ed money  and  other  property  of 
thef  plaintiffs  in  the  performance  of 
his  duties  as  bookkeeper  for  which 
he  failed  to  account.  The  motion 
was  denied  and  defendants  except- 
ed.   . 

C,  P.  Miller^  for  applts. 

O.  P.  Andrews^   for  respt. 

Held,  That  the  duties  of  book- 
keeper of  the  Depai'tment  of 
Docks  were  prescribed  bv  the  by- 
lavvs  of  the  department  at  the  time 
when  the  defendants  became  sure- 
ties for  the  bookkeeper  Burnham. 
The  duties  as  therein  set  forth  did 
not  include  the  receiving,  disburs- 
ing nor  depositing  of  money.  Such 
duties  pertained  to  the  oflSce  of 
treasurer.  The  sureties  engaged 
for  the  faithful  performance  by 
their  principal  of  the  duties  that 
might  be  legally  required  of  him 
during  his  continuance  in  the  oflBce 
of  bookkeeper.  The  duty  which 
the  treasurer  was  required  to  per- 
form by  the  by-laws  c^uld  not  be 
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required  of  the  bookkeeper  so  far 
as  anything  in  this  record  shows. 
The  sureties  cannot  be  implicated 
beyond  their  specific  engagement. 
They  did  not  become  bound  for 
the  performance  by  their  principal 
of  the  treasurer's  duties. 

Judgment  reversed  ^nd  new  trial 
ordered,  costs  to  abide  event. 

Opinion  by  /.  F,  Daly,  J.  ; 
Beach,  J".,  concurs. 


CONTRACT.     EVIDENCE. 

N.  Y.  Superior  Court.  General 
Term. 

George  T.  Newhall,  ajyplt.,  v. 
William  H.  Appleton  et  2A.,respts. 

Decided  May  16,  1883. 

Where  the  defeDdants,  who  were  book  pub- 
lishers, employed  plaintiflf  to  canvass  for 
certain  serial  publications,  under  a  written 
contract,  in  which  they  agreed  to  pay  him 
'  '*four  dollars  an  order"  for  the  subscrip- 
tions taken  by  him,  Hdd,  That  extrinsic 
evidence  was  admissible  to  show  that  said 
phrase  had  a  well-settled  meaning  in  the 
business,  understood  by  both  parties,  viz. : 
four  dollars  for  each  b(ma  fide  subscription 
taken  for  the  whole  work  after  the  sub- 
scriber had  accepted  and  paid  for  ten  parts 
thereof. 

In  determining  whether  or  not  said  phrase 
was  so  clear  and  definite  that  extrinsic  evi- 
dence is  inadmissible,  regard  must  be  had 
to  the  consideration  that  it  was  used  in  a 
contract  which  had  pecuniary  gain  for  its 
object,  and  to  describe  the  means  by  which 
it  was  to  be  reached. 

Appeal  by  plaintiflf  from  judg- 
ment entered  upon  report  of  ref- 
eree. 

The  referee  found  that  defend- 
ants, who  were  book  publishers, 
employed  plaintiflf  to  canvass  for 
certain  serial  publications,  agree- 


ing to  pay  him  for  his  services  the 
sum  of  $4  an  order  for  the  sub- 
scriptions taken  by  him. 

He  further  found  that  the  ex- 
pression "$4  an  order"  had  a  well- 
settled  meaning  in  the  business  in 
which  defendants  were  engaged, 
and  was  understood  at  the  time 
by  both  defendants  and  plaintiflf 
to  mean  that  the  canvasser  should 
be  paid  $4  for  each  bona  fide  sub- 
scription taken  for  the  whole  work 
after  the  subscriber  had  accepted 
and  paid  for  ten  parts  or  numbers 
thereof. 

Appellant  contended  that  the 
contract,  as  found  by  the  referee, 
was  so  clear  in  its  meaning,  and  so 
definite,  that  resort  could  not  com- 
petently be  had  to  extrinsic  facts 
to  determine  the  meaning  of  the 
words  *'$4an  order  for  the  sub- 
scriptions taken  by  him,"  and 
various  exceptions  based  on  said 
contention  were  taken  by  appel- 
lant. 

W.  W.  Badger  and  L.  E.  Chit- 
tenden, for  applt. 

Douglass  Campbelly  for  respts. 

Held,  That  the  judgment  must 
be  afllrmed. 

In      attempting      to     perceive 

whether  the  phrase  be  clear  and 

definite  in  meaning  or  ambiguous 

and  indefinite,  regard  must  be  had 

to    this    consideration :    that    the 

phrase  was  used  to  form  a  contract 

which  had  pecuniary  gain  for  its 

object,  and  to  describe  the  means 

by    which    the   gain    was    to    be 

reached.     The  benefit  would  come 

j  to  defendants,  not  from  the  form 

or  mere  fact  of  subscription,  but 

j  from  its  anticipated  consequence 

^  of  fulfilment.     The  opportunity  of 
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benefit  would  exist  in  the  sub- 
scriber being  likely  to  fulfil  his 
subscription.  Clearly  the  contract 
did  not  mean  to  refer  to  subscrip- 
tions or  orders  that  were  so  in  form 
only,  when,  from  any  cause,  it  was 
unlikely  that  the  subscriber  would 
take  the  book.  After  this  is  con- 
sidered, there  is  uncertainty  as  to 
the  degree  of  unlikelihood  of  per- 
formance that  would  be  within  the 
intention  of  the  contract,  jfnd  as  to 
what  characteristics  of  the  sub- 
scription shall  determine  the  kind 
of  subscription  intended.  The 
words  refer  to  several  classes  or 
kinds,  and  in  such  case  parol  evi- 
dence is  admissible  of  any  extrinsic 
circumstances  tending  to  show 
what  person  or  persons  or  what 
things  were  intended  by  the  party, 
or  to  ascertain  his  meaning  in  any 
other  respect.  Greenleaf  s  Ev., 
§288. 

Judgment  affirmed,  with  costs. 

Opinion  by  Sedgwick^  Ch.  J.; 
OOorman  and  Ingraham^  JJ.^ 
concur. 


SURETIES.      JUDGMENT. 
PLEADING. 

N.  Y.  Superior  Court.   General 
Term. 

Thomas  Luce,  respt^  v.  Julius 
D.  Alexander  et  al.,  applts. 

Decided  May  1,  1883. 

Where  a  bond  is  given  upon  opening  a  de- 
fault, which  bond  is  executed  by  the  de- 
fendants against  whom  judgment  was  en- 
tered and  two  sureties,  and  is  conditioned 
for  *' the  payment  of  any  judgment  which 
plaintiff  may  recover,"  etc.,  and  after  trial 
two  judgments  are  rendered  against  all  of 


I  the  defendants  for  a  certain  sum,  and  an- 
other against  one  of  the  defendants  for  a 
larger  amount,  payment  of  said  judgment 
recovered  against  all  of  the  defendants 
does  not  release  the  parties  executing  the 
bond  from  liability  to  pay  the  remainmg 
judgment. 
A  denial  in  the  following  form  is  insufficient 

'      to  raise  an  issue  :    ' '  Defendant  denies  each 
and  every  allegation  in  said  complaint  con- 

j      tained,    not    hereinbefore  specifically  ad- 
mitted or  denied." 

Appeal  from  judgment  entered 
upon  the  decision  of  a  single  judge 
against  defendants  for  $1,202.62, 
and  from  an  order  denying  motion 
for  a  new  trial. 

Defendants  duly  executed,  joint- 
ly and    severally,  a    bond  under 
seal,  given  upon  opening  a  default, 
whereby  they  obliged   themselves 
to  pay  to  plaintiff  any  judgment 
that  he  might  recover  in  an  ac- 
tion wherein  said  Luce  was  plain- 
tiff, and  Morrison,  Frohwein,  Alex- 
ander and  Alexander  were  defend- 
ants.    Plaintiff  recovered  in  said 
action  judgment  against  said  Mor 
rison  for  $1,118.95,  and  also  judg- 
I  ment  against  said  Morrison,  Proh- 
I  wein,   Alexander  and   Alexander 
j  for  $388.84.     The  sum  of  $388.84 
with  interest  was  thereafter  paid 
to  plaintiff,  leaving  the  $1,118.95 
dne  and  unpaid.     This  action  was 
thereafter  brought  upon  the  bond, 
and  after  plaintiff  had  proved  his 
case,    the    defendants   Alexander 
and  Alexander  proved  the  satis- 
faction of  the    $388.84  judgment 
against  them,  and  rested.     A  mo- 
tion to  dismiss   the  complaint  and 
certain  requests  to  find,  based  on 
the  contention    that  payment  of 
part  of  the  judgment  discharged 
the    sureties  on   the  bond,    were 
made  and  denied. 
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Joseph  E.Newbur get  ^  forapplts. 

Charles  N.  Judson^  for  respt. 

Heldy  That  defendants  were  lia- 
ble. Sections  1204-5  of  the  Code 
of  Civil  Procedure  allow  judgment 
to  be  given  for  or  against  one  or 
more  defendants,  etc.,  and  the 
court  may  render  judgment  against 
one  or  more  defendants  and  di- 
rect that  the  action  proceed  against 
the  others.  There  is  no  authority 
for  the  position  that  payment  by 
one  defendant  of  the  amount  for 
which  he  is  adjudged  to  be  alone 
liable  is  a  discharge  of  the  judg- 
ments against  other  defendants 
adjudged  to  be  liable  in  another 
sum. 

The  allegation  in  the  complaint 
that  all  the  conditions  on  plain- 
tiffs part  had  been  duly  complied 
with,  etc.,  was  claimed  by  defend- 
ant to  be  put  in  issue  by  the  fol- 
lowing clause  in  the  answer :  '*  De- 
fendants deny  each  and  every  al- 
legation in  said  complaint  con- 
tained not  hereinbefore  specifically 
admitted  or  denied." 

Held,  That  this  form  of  denial 
is  incorrect  and  insuflScient.  Code 
Civ.  Pro.,  §500  ;  1  Civ.  Pro.  Rep., 
252. 

Judgment  aflGirmed  with  costs, 
and  order  appealed  from  aflBrmed 
with  $10  costs. 

Opinion  by  0'  Oorman,  J. ; 
Trudx,  •/.,  concurs. 


JUDGMENT. 

N.  Y.  Supreme  Court.   General 
Term.    First  Dept. 

Charles  Storrs  etal.,  respts.^  v. 
James  M.  Plumb,  applt 

Vol.  17— No.  23. 


Decided  Aug.  7,  1883. 

The  judgment  of  a  court  having  full  and 
complete  jurisdiction  of  person  and  sub- 
ject matter  and  power  to  render  a  final  and 
conclusive  judgment  remains  final  until  re- 
versed by  some  mode  of  review  provided 
by  law,  and  an  appeal  from  such  a  judg- 
ment does  not  affect  its  validity  or  effect 
pending  the  appeal,  unless  its  operation  be 
stayed  by  some  provision  of  statute  or  or- 
der of  the  court. 

The  right  to  maintain  an  action  against  a  per- 
son against  whom  proceedings  in  bank- 
ruptcy under  the  late  bankrupt  act  are 
pending,  which  was  suspended  by  that  act 
until  the  granting  or  refusal  of  a  dis- 
charge to  the  bankrupt,  revives  immedi- 
ately after  the  rendition  of  the  judgment 
of  the  U.  S.  District  Court,  and  is  not  sus- 
pended by  proceedings  to  review  such 
judgment  in  the  Circuit  Court. 

Appeal  from  judgment  entered 
by  direction  of  the  court  upon 
trial  at  circuit. 

This  action  was  brought  to  re- 
cover an  indebtedness  of  appellant 
to  respondent.  It  appeared  upon 
the  trial  that  proceedings  in  bank- 
ruptcy had  been  pending  for  a 
considerable  time  against  appel- 
lant, and  that  the  U.  S.  District 
Court  had  refused  to  grant  him  a 
discharge,  and  that  a  petition  of 
review  had  been  filed  in  the  U.  S. 
Circuit  Court,  and  that  the  pro- 
ceeding for  such  review  was  still 
pending  ;  and  appellant  claimed, 
therefore,  that  the  right  to  bring 
and  maintain  this  action  was  sus- 
pended by  the  late  bankruptcy 
act  until  the  decision  of  the  Dis- 
trict Court  was  aflSrmed  or  reversed 
by  the  Circuit  Court. 

J.  K.  Hay  ward,  for  applt. 

G.  A.  Seixas,  for  respt. 

Held,  That  under  the  bankrupt- 
cy act  the  District  Court  had  com- 
plete and   full  jurisdiction  of  the 
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subject  matter,  and  of  the  person 
of  the  bankrupt,  and  power  to 
render  a  final  and  conclusive  judg- 
ment ;  and  that  judgment  contin- 
ued to  be  final  until,  in  some  mod« 
of  review  known  to  the  law,  it  had 
been  reversed;  and  an  appeal  from 
such  a  judgment  does  not  aflfect 
its  validity  or  eflFect  pending  the 
appeal  unless  its  operation  be 
stayed  by  some  provision  of  stat- 
ute or  some  order  of  the  court. 

That  the  right  of  respondents  to 
bring  their  action  against  appellant 
revived  immediately  upon  the  ren- 
dition of  the  judgment  of  the  Dis- 
trict Court  denying  the  discharge 
and  the  statute  which  suspended 
such  right  of  action  until  the  dis- 
charge was  granted  or  denied  had 
reference  to  the  judgment  of  the 
District  Court. 

Musgravev.  Sherwood,73  N.  Y., 
194,  distinguished. 

Judgment  affirmed. 

Opinion  by  Davis,  P.  /./  Bradtj^ 
/.,  concurs. 


EVIDENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Second.  Dkpt. 

Ellea  Nichols,  respt^  v.  The 
Brooklyn  City  RR.  Co.,  applt. 

Decided  Sept.,  1883. 

In  an  action  to  recover  for  personal  injuries, 
declarations  made  to  a  third  party  other 
than  a  physician  by  plaintiff  as  to  her  suf- 
fering pain,  in  connection  with  facts  or  acts 
tending  to  show  her  suffering,  are  admissi- 
ble. 

This  is  an  appeal  from  a  judg- 
ment and  an  order  denying  a  nao- 
tion  for  a  new  trial.  The  facts 
sufficiently  appear  in  the  opinion. 


Charles  J,  Patterson,  for  respt. 

H.  C,  Murphy,  Jr,,  and   Win- 
Chester  Britton,  for  applt. 

Held,  That  no  error  is  presented 
by  this  appeal  sufficient  to  call  for 
a  reversal  of  the  judgment.  Plain- 
tiff was  injured  in  consequence  of 
the  negligence  of  defendant.  She 
was  rendered  incapable  of  labor 
for  some  four  months ;  has  nearly 
lost  the  use  of  one  eye ;  suflfera 
constant  pain  day  and  night,  and 
for  four  months  coughed  and  spit 
blood.  The  jury  have  assessed 
her  damages  at  $1,900.  It  is  not 
so  large  as  to  suggest  any  passion 
or  prejudice.  An  appellate  court 
cannot  say  it  is  beyond  a  moderate 
compensation.  Plaintiff  was  a 
witness  upon  the  trial  and  testified 
to  the  pain  with  which  she  was 
afflicted.  She  produced  one  Kate 
Creaher,  a  girl  who  had  slept  with 
her  some  three  months  after  the 
injury  at  the  house  of  a  Mrs.  King. 
This  girl  testified  that  plaintiff 
would  sit  on  the  side  oi  the  bed, 
and  that  while  so  sitting  she  com- 
plained of  pain  in  her  arm  and 
shoulder.  The  testimony  of  tha 
fact  of  sitting  upon  the  side  of  the 
bed  had  no  relevancy  without  the 
expression  of  pain  which  charac- 
terized the  act.  It  was  part  of 
the  act,  and,  as  such,  admissible 
to  characterize  and  explain  it.  63 
N.  Y.,  186. 

The  evidence  of  the  declaration 
was  admissible  to  explain  the  act 
and  ascribe  a  cause  for  it. 

Judgment  and  order  affirmed, 
with  costs. 

Opinion  by  Barnard,  P.  /•; 
DyTcman  and  Pratt^  JJ.,  concur. 
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AGREEMENT.     MORTGAGE. 
TENDER. 

N.  Y.  Court  of  Appeals. 

Green  et  al.,  applts.^  v.   Fry  el 
al.,  respts. 

Decided  Oct.  2,  1883. 

Where  one  sold  a  farm  as  clear,  fraudulently 
concealing  the  fact  that  it  was  encumbered, 
and  took  back  a  mortgage  for  the  purchase 
money  and  thereafter  promised  the  vendee, 
who  had  discovered  the  fraud,  that  what  he 
paid  on  the  prior  encumbrance  should  ap- 
ply on  the  purchase  money  mortgage,  and 
thereafter  assigned  the  mortgage,  Held, 
that  the  agreement  having  been  entered  in- 
to prior  to  the  assignment  of  the  mortgage 
was  valid  ;  that  it  was  not  impaired  by  a  re- 
ceipt subsequently  given  which  showed 
such  parol  agreement. 

Where  the  vendee  paid  off  the  prior  encum- 
brance, amounting  to  the  principal  of  the 
mortgage,  Hdd^  Tliat  a  tender  of  the  inter- 
est extinguished  the  lien  of  the  mortgage, 
and  that  an  action  to  foreclose  could  not  be 
maintained  by  the  assignee. 

Affirming  S:  C,  12  W.  Dig.,  245. 

This  action  was  brought  to  fore-, 
close  a  mortgage,  dated  May  19, 
1876,  given  by  D.  F.  to  S.  F.,  to 
secure  the  payment  of  $1626,  to  be 
paid  in  annual  payments  of  $200 
each.  It  appeared  that  D.  F.  pur- 
chased the  premises  covered  by 
the  mortgage  of  his  father,  S.  F., 
on  January  24,  1872,  S.  F.  repre- 
senting at  the  time  that  the  prem- 
ises were  free  and  clear  from  all 
incumbmnce ;  and  D.  F.  purchas- 
ing under  the  belief  that  such  was 
the  fact.  D.  F.  gave  back  a  mort- 
gage for  $3,000,  which  having  been 
paid  in  part  on  May  19,  1876,  was 
cancelled,  and  the  mortgage  in 
suit  given  for  the  balance.  It  also 
appeared  that  at  the  time  of  the 
purchase  by  D.  P.,    from   S.  F., 


there   was  a   mortgage  upon   the 
premises  for  $1,072.86,  of  which  D. 
F.  was  ignorant.     Upon  discover- 
ing the  existence  of  that  mortgage 
D.  F.  had  a   settlement  with  S.  F. 
on  which  it  was  agreed  verbally 
that  D.  F.  should  assume  the  pri- 
or mortgage  and  S.  F.  should  give 
him  credit  for  the  amount   thereof 
upon  the  mortgage  in   suit,  and  in 
pursuance  of  said  agreement  D. 
F.  made  payments  upon  the  prior 
mortgage.       Subsequent    to    this 
settlement  and  on  April  20,  1877, 
the  mortgage  in  suit  was  assigned 
by  S.  F.  to  the  plaintiffs  as  collat- 
eral security  for  the  payment  of 
another    mortgage    of   that    date 
given  to  them  by  S.  F.  upon  other 
premises.     After  the  assignment 
of  the  mortgage  in  suit  a  receipt 
was  executed  by  D.  F.,  showing 
the  verbal  agreement  made  by  him 
with  S.  F.  as  to   the  prior  mort- 
gage. 
J.  M.  Carroll^  for  applt. 
James  A.  Dennison^  for  respt. 
HeM^  That  the  agreement  be- 
tween   D.   F.   and  S.   F.,  having 
been  entered  into  prior  to  the  as- 
signment of  the  mortgage  in  con- 
troversy,   was    valid;     that    this 
agreement  was  not  impaired   by 
the  receipt  subsequently    given ; 
that  this  receipt  cannot   be  con- 
sidered as.  an    independent  con- 
tract,   and    the    parol  agreement 
was   not  waived  by  it :  as  it  con- 
clusively appeared  that  the  agree- 
ment was    made    at    a    previous 
period,    the    receipt,   although   it 
purports  to  speak  as  of  the  time 
of  its  date,  cannot  be  regarded  as 
changing  the  time  of  settlement 
between  the  parties. 
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Also  held^  That  the  fact  that 
D.  P.  knew  of  the  assignment  be- 
fore the  receipt  was  given  does 
not  affect  the  validity  of  the 
settlement  which  had  been  pre- 
viously made.  Being  obligatory 
without  the  receipt,  its  execution 
afterwards  could  not  impair  the 
legal  effect  of  the  settlement. 

The  court  held  that  no  part  of 
the  principal  was  due,  and  that 
$25  which  defendant  tendered  for 
interest  due  was  suflScient. 

Held,  No  error  ;  that  the  agree- 
ment between  D.  F.  &  S.  F.  opera- 
ted as  an  application  of  the  prior 
mortgage  and  a  payment  upon  the 
mortgage  in  suit ;  that  the  tender 
being  properly  made  extinguished 
the  lien  of  the  mortgage  to  that 
extent,  and  plaintiffs  could  not 
maintain  this  action. 

Judgment  of  General  Term,  af- 
firming judgment  for  defendant, 
affirmed. 

Opinion  by  Miller,  J,  All  con- 
cur. 


RECEIVERS.      CORPORA- 
TIONS.    EVIDENCE. 

N.  Y.  SuPKEME  Court.  General 
Term.  First  Dept. 

Oliver  P.  C.  Billings,  receiver, 
respt,^  V.  Alanson  Trask  et  al., 
applU. 

Decided  Aug.  7,  1888. 

It  seems  that  a  receiver  of  a  corporation  can- 
not maintain  an  action  against  its  officers  to 
enforce  their  liability  created  by  §  14, chap. 
40,  Laws  of  1848,  for  debts  of  the  corpora- 
tion contracted  previous  to  the  repayment  of 
a  loan  made  by  such  officers  to  a  stock- 
holder. 


A  payment  of  $5,000  to  a  stockholder  of  a 
corporation  accompanied  by  the  retention 
by  the  corporation  of  $10,000  of  stock  pre- 
viously agreed,  for  a  valuable  consideration, 
to  be  issued  to  such  stockholder,  and  which 
is  to  be  delivered  to  the  stockholder  when- 
ever he  should  repay  the  $5000,  is  not  a  loan 
within  the  meaning  of  the  statute. 

It  seems  very  doubtful  whether  the  private 
accounts  in  the  books  of  a  corporation  of 
individuals  dealing  with  the  corporation 
are  admissible  in  evidence  to  charge  stock- 
holders or  officers  with  liability  to  penalties, 
but  even  if  they  are  admissible,  they  are  not 
conclusive. 

Appeal  from  judgment  entered 
00  verdict  and  from  order  denying 
motion  for  new  trial  on  the  judge's 
minutes. 

This  action  was  brought  by 
plaintiff,  as  receiver  of  the  Mar- 
shall Packing  Company,  against 
defendants,  asoflBcers  of  that  com- 
pany, under  §  14  of  chap.  40,  Laws 
of  1848,  making  the  officers  of  a 
corporation  who  loan  any  of  the 
corporation's  money  to  a  stock- 
•  holder  liable  for  all  the  debts  of 
the  corporation  contracted  before 
the  repayment  of  the  sum  so 
loaned. 

It  appears  that  one  M.  was  the 
owner  of  several  patents  which  the 
company  entered  into  an  agree- 
ment with  him  to  buy  by  issuing 
to  him  260  shares  of  preferred 
stock  and  760  shares  of  common 
stock.  Before  this  agreement  was 
carried  out,  however,  it  turned  oat 
that  M.  would  be  obliged  to  pay 
$6,000  to  a  third  party  in  order  to 
get  a  good  title  to  one  of  the  pat- 
ents, and  the  Board  of  Directors  of 
the  company  thereupon  passed  a 
resolution  instructing  the  Treas- 
urer to  pay  $6,000  to  M.  and 
to  reserve  $10,000  of  the  preferred 
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stock,  agreed  to  be  issued  to  him, 
until  M.  should  repay  the  $5,000. 
This  was  the  transaction  which 
plaintiflf  relied  upon  to  establish 
defendant's  liability. 

L.  H.  Arnoldy  Jr.^  for  applts. 

M,  H.  Cardozo^  for  respt. 

Held,  That  the  liability  of  the 
defendants  was  statutory,  and,  be- 
ing in  the  nature  of  a  penalty, 
must  be  strictly  construed.  That 
the  liability  was  given  only  to  a 
specific  class  of  creditors,  viz.: 
those  to  whom  the  company  had 
incurred  debts  before  the  repay- 
ment of  the  loan  made  by  the  offi- 
cers, and  that  it  is  very  doubtful 
whether  the  receiver  was  vested 
with  any  right  of  action  springing 
out  of  such  a  liability.  25  N.  Y., 
214  ;  27  Hun,  307. 

That  in  order  to  maintain  an 
action  on  such  a  liability  it 
must  be  shown  that  the  transac- 
tion out  of  which  it  is  claimed  to 
have  arisen  was  an  actual  loan  of 
money  in  such  form  as  to  create 
an  absolute  liability  for  repayment 
by  the  borrower.  That  the  trans- 
action in  question  was  not  such  a 
loan.  That  M.  was  under  no  obli- 
gation to  repay  the  $5,000  and 
take  the  $10,000  worth  of  stock, 
but  that  he  merely  had  an  option 
or  privilege  to  do  so  within  some 
reasonable  time. 

On  the  trial  the  books  of  the 
company  containing  an  account  of 
the  dealings  between  M.  and  the 
company  were  received  in  evi- 
dence, and  it  appeared  that  the 
transaction  had  been  entered  as  a 
loan  to  M. 

Held,  That  while  it  is  true  that 
the  books  of  the  company  contain- 


ing the  transactions  of  the  corpo- 
ration are  admissible  in  evidence 
in  respect  of  such  transactions 
against  officers  and  members  of 
the  corporation,  yet  it  is  very 
doubtful  whether  that  rule  can  be 
extended  to  make  the  private  ac- 
counts with  the  individuals  deal- 
ing with  the  corporation,  whether 
themselves  stockholders  or  not, 
evidence  of  indebtedness  to  charge 
stockholders  or  officers  with  lia- 
bility to  penalties,  and,  even  if 
they  are  admissible,  they  are  not 
conclusive. and  it  appears  from  the 
other  evidence  in  the  case  that  the 
transaction  in  question  was  not  a 
loan. 

Judgment  and  order  reversed 
and  a  new  trial  ordered,  costs  to 
abide  event. 

Opinion  hy  Davis,  P.  J.; Brady, 
J,,  concurs. 


MEDICAL  COLLEGES. 

N.  Y.  Supreme  Court.    General 
Term.    First  Dept. 

The  People,   respts.,  v.    Robert 
A.  Gunn  etal.,  applts, 

Decided  Aug.  7,  1883. 

Chap.  319,  Laws  of  1848,  and  the  acts  amend- 
atory thereof,  do  not  provide  for  or  author 
ize  the  incorporation  of  medical  colleges 
to  give  instruction  in  medicine  and  surgery 
for  a  compensation  received  by  them,  and 
to  issue  and  grant  diplomas  to  graduates  ; 
and  the  attempted  incorporation  of  a  medi- 
cal college  under  that  act  is  not  legalized 
under  chap.  367,  Laws  of  1882,  by  the  fact 
that  it  reported  to  the  Regents  of  the  Uni- 
versity for  more  than  two  years  prior  to 
the  enactment  of  that  statute. 

Appeal  from  an  order  and  final 
judgment  of  the  Special  Term,  en- 
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tered   upon  an    order    sustaining 
a  demurrer  to  the  answer. 

This  was  an  action  in  the  nature 
of  a  quo  warranto  brought  pur- 
suant to  sub.  3,  §  1948,  Code  of 
Civ.  Pro.  The  charge  was  that 
defendants  were  illegally  acting  as 
a  corporation,  under  the  name  and 
style  of  "  The  United  States  Med- 
ical College,"  without  authority, 
and  were  exercising  privileges  and 
franchises  not  granted  to  them  by 
law.  The  answer  set  up  the  in- 
corporation of  defendants  as  a 
medical  college  under  the  act  of 
1848,  providing  for  the  formation 
of  charitable,literary, scientific  and 
benevolent  societies.  Laws  of  1848, 
chap.  319,  and  the  acts  amendatory 
of  the  same ;  and  alleged  that 
they  had  duly  reported  to  the  Re- 
gents of  the  University  of  the 
State  of  New  York  as  a  medical 
college  and  scientific  and  literary 
institution  for  more  than  two  years 
before  the  enactment  of  chap.  367, 
Laws  of  1882,  providing  that  '^alJ 
scientific  and  literary  colleges  and 
universities,  organized  under  said 
acts,  which  should  have  reported 
to  said  regents  within  two  years 
last  past,  were  thereby  declared 
legally  incorporated,  &c.,"  and 
claimed  that  by  virtue  of  such  laws 
they  were  duly  incorporated  and 
authorized  to  perform  the  corpor- 
ate acts  in  the  complaints  com- 
plained of.  Plaintiffs  demurred  to 
this  answer,  and  the  demurrer  was 
sustained  by  the  Special  Term. 

F.  J.  FithiaUy  for  applts. 

Edward  C.  Ripley^  for  respts. 

Held,  That  Chap.  319,  Laws  of 
1848,  did  not  provide  for  or  au- 
thorize the  incorporation  of  medi- 


cal colleges  to  give  instruction  in 
medicine  and  surgery  for  a  com- 
pensation received  by  them,  and 
to  issue  and  grant  diplomas  to 
graduates.     27  Hun,  344. 

That  the  incorporation  of  de- 
fendants was  not  legalized  by 
Chap.  367,  Laws  of  1882,  for  that 
statute  related  only  to  scientific 
and  literary  colleges  and  universi- 
ties, eo  nomine^  as  contradistin- 
guished from  medical  colleges, 
and  that,  if  the  design  of  the 
Legislature  had  been  to  include 
medical  colleges,  language  indi- 
cating that  purpose  would  have 
been  employed,  and  the  absence  of 
such  phraseology  is  a  conclusive 
argument  that  it  was  not  intended, 
especially  since  the  Legislature 
must  be  presumed  to  have  known 
that  a  court  of  competent  juris- 
diction had  already  declared  that 
medical  colleges  were  not  legally 
incorporated  under  the  act  of  1848. 
27  Hun,  344. 

Judgment  aflSrmed,  with  costs. 

Opinion  by  Brady,  J.\  Davis, 
P.  •/.,  and  Daniels^  /.,  concur. 


VENUE. 


HUSBAND  AND 
WIFE. 


N.Y.  Supreme  Court.    General 
Term.    Second  Dept. 

Elizabeth   B.    Lyon,   respt.  v. 
William  E.  Lyon,  appU, 

Decided  Sept.,  1883. 

§984,  Code  Civ.  Proc,  makes  the  retidmee 
the  controlling  fact  in  fixing  the  place  o( 
trial,  and  by  this  is  meant  actual  residence, 
and  not,  necessarily,  the  domicile  of  one  of 
the.  parties. 

A  wife  brought  an  action  against  her  husband 
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in  a  county  where  she  had  resided  at  its  com- 
mencement and  two  years  previous  thereto 
under  an  agreement  of  separation,  caused  by 
an  assault  and  battery  on  her  by  the  husband. 
Held,  That  it  was  not  error  to  refuse  to 
change  the  place  of  trial  to  another  county 
where  the  husband  resided. 

Appeal  from  an  order  denying  a 
motion  to  cbange  the  place  of  trial 
of  the  action  from  Orange  to  Kings 
County. 

Plaintiff  and  defendant  are  hus- 
band and  wife.  Defendant  is  a 
resident  of  Kings  Co.,  and  claims 
that  the  domicile  of  his  wife  is 
there  also.  Tlie  respondent  was  at 
the  commencement  of  this  action, 
and  has  been  since  July,  1881,  a 
resident  of  Orange  Co.,  living 
apart  from  her  husband  under  an 
agreement  of  separation,  the  result 
of  an  assault  and  battery  com- 
mitted on  her  by  her  husband. 

O.  H.  Woodbury,  for  applt. 

Dill  &  Van  Namee^  for  respt. 

Held,  That  §  984,  Code"  Civ. 
Proc,  makes  the  residence  of  the 
parties  the  controlling  fact  in  fixing 
the  place  of  trial,  and  by  this  ac- 
tual residence  is  meant  and  not 
necessarily  the  domicile  of  one  of 
the  parties.     15  How.  Pr.,  497. 

That  the  conduct  of  defendant 
justified  his  wife  in  leaving  him  and 
establishing  a  separate  domicile. 
72  N.  Y.,  217-242. 

That  plaintiff  not  only  resided, 
but  was  domiciled,  in  Orange  Co. 
at  the  beginning  of  this  action. 

Order  affirmed,  with  costs. 

Opinion  by  Pratt,  J,;  Barnard, 
P.  J.,  and  Dykman,  /.,  concur. 


NEGLIGENCE.      ELEVATORS. 

N.  Y.  Superior  Court.  General 
Term. 

A.  H.  H.  Dawson,  respt,,  v. 
George  Sloan,  applt. 

Decided  June  2,  1883. 

In  an  action  to  recover  damage  Buffered  by 
plaintiff  in  falling  down  the  well  of  an  ele- 
vator, provided  by  defendant  for  the  use  of  • 
his  tenants,  of  whom  plaintiff  was  one,  it 
appeared  that  plaintiff  walked  from  the 
street  door  towards  the  elevator,  and  saw 
that  the  elevator  door  was  open,  as  he  had 
often  before  seen  it,  and  that  the  boy  who 
ran  it  was  seated  beside  the  elevator  ;  that 
it  was  so  dark  that  plaintiff  could  not  see 
the  boy*s  face,  though  plaintiff  saw  he  was 
in  a  nodding  position  ;  that  plaintiff  sup- 
posing the  platform  to  be  there  stepped  in- 
side and  fell  to  the  bottom.  Udd,  That  the 
question  of  plaintiff's  negligence  was  prop- 
erly left  to  the  jury;  that  it  was  for  them  to 
decide  whether  or  not  the  acts  of  the  boy, 
defendant's  agent,  were  not  such  as  to 
throw  defendant  off  his  guard. 

Appeal  by  defendant  from  judg- 
ment entered  on  verdict  of  jury. 

Action  for  damages  for  personal 
injury  caused  by  defendant's  neg- 
ligence. 

The  injury  occurred  from  plain- 
tiff stepping  into  and  falling  down 
the  well  of  an  elevator,  when  the 
elevator  carriage  was  at  an  upper 
story.  The  elevator  had  been 
made  for  defendant,  who  had  pro- 
vided it  for  the  use  of  his  tenants 
of  the  building,  of  whom  plaintiff 
was  one.  The  elevator  faced  the 
street  and  was  a  short  distance 
from  the  street  door.  Plaintiff 
walked  from  the  street  through 
the  door  towards  the  elevator. 
He  saw  that  the  elevator  door  was 
open,  as  he  had  seen  it  often  be- 
fore, and  that   the  boy   who  ran 
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the  elevator  was  sitting  by  the 
elevator.  There  was  no  gas  burn- 
ing at  the  place.  It  was  so  dark 
that  plaintiff  could  not  see  the 
boy's  facf^,  although  he  perceived 
him  to  be  in  a  nodding  position. 
Plaintiff,  supposing  the  platform 
to  be  there,  stepped  inside  and 
fell  to  the  bottom. 

Appellant  claimed  that  the 
judge  should  not  have  submitted 
to  the  jury  the  question  whether 
plaintiff  was  negligent,  but  should 
have  held  that,  as  matter  of  law, 
plaintiff  had  not  shown  that  he 
was  free  from  contributory  negli- 
gence. And  various  exceptions 
were  taken  based  upon  the  above 
contention. 

A.  R.  Dyett,  for  applt. 

Luther  R.  Marshy  for  respt. 

Held^  That  the  position  is  not 
valid.  It  was  a  question  for  the 
jury  whether  the  acts  of  the  boy, 
defendant's  agent,  were  not  such 
that  plaintiff  was  thrown  off  his 
guard  as  to  there  being  any  dan- 
ger which  called  for  caution.  The 
jury  was  the  proper  judge  of 
whether  defendant  was  not  re- 
sponsible for  the  announcement  to 
plaintiff  that  the  elevator  was  in  a 
condition  fit  for  use.  It  was  for 
the  jury  to  say  to  what  extent 
plaintiff  might  rely  on  the  appear- 
ance presented  in  consideration 
that  the  elevator  was  intended  for 
the  use  of  persons  coming  from 
the  street,  who  were  to  judge, 
from  an  open  or  closed  door, 
whether  they  might  use  the  ele- 
vator. If  the  jurj'^  should  find 
that  defendant  was  responsible 
for  plaintiff  thinking  there  was  no 
danger,  the  latter  was  not  required 


to  use  caution  as  to  the  conse- 
quences of  going  through  the 
doorway. 

Judgment  affirmed,  with  costs. 

Opinion  per  curiam. 


TAX  CERTIFICATE. 
NEE. 


ASSIG- 


N.  Y.  Supreme  Court.     General 
Term.  .  Second  Dept. 

The  People  ex  rel.  Amelia  Rob- 
inson, respt, ^  V.  M.  O'Keefe,  Reg- 
ister of  Arrears,  applt. 

Decided  Sept.,  1883. 

A  register  of  arrears  is  justified  in  paying  re- 
demption money  received  for  a  tax  sale  to 
the  assignee  of  the  certificate  given  to  the 
record  purchaser  when  said  assignee  claims 
that  the  certificates  themselves  are  lost  and 
there  has  been  neither  notice  nor  hint  of 
other  assignment  or  ownership  of  said  cer- 
tificate, though  several  years  have  elapsed 
since  said  sale. 

The  sale  in  question  was  made  in  1861,  and 
the  said  assignment  in  18G2.  The  redemp- 
tion money  was  paid  by  the  owner  in  1874 
and  paid  over  to  said  assignee  in  1876, while 
in  1882  the  said  owner  first  made  claim  for 
the  return  of  the  redemption  money  paid 
by  her,  stating  that  she  was  the  owner  of 
said  certificate  at  the  time  of  her  payment 
and  obtained  a  mandamus  for  her  repay- 
ment, Held,  That  her  payment  was  evidence 
against  her  claim,  and  shows  that  it  w&^ 
made  voluntarily  and  created  no  liability 
by  the  defendant;  that  relator  was  guilty  of 
such  laches  as  would  justify  a  refusal  of 
relief. 

Appeal  from  a  final  order  award- 
ing a  peremptory  writ  of  man- 
damus against  the  Register  of 
Arrears  of  the  City  of  Brooklyn, 
commanding  him  to  sign  a  cheque 
on  the  City  Treasurer  for  $1,158. 

In   1861   one  P.    publicly  par- 
chased  a  lot  of  ground  sold  for 
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non-payment  of  a  certain  assess- 
ment and  received  a  certificate 
thereof.  A  year  later  be  assigned 
the  certificate  to  W.,  which  after- 
wards came  into  the  possession  of 
the  relator,  endorsed  in  blank  by 
said  F.,  presumably  in  February, 
1873.  Said  relator  was  the  owner 
of  said  lot  prior  to  August,  1874, 
at  which  time  she  paid  oflF  the  as- 
sessment and  liens  to  the  Register 
of  Arrears,  thus  redeeming  the 
land.  At  this  time  she  made  no 
pretence  of  owning  the  certificate 
and  gave  no  notice  of  any  assign- 
ment of  the  same  to  her.  In  1876 
W.  filed  the  said  assignment  to 
him  with  the  Register,  claiming 
that  the  certificates  had  been  lost, 
and  was  paid  the  amount  that  had 
previously  been  paid  by  the  rela- 
tor to  redeem.  In  1882  the  relator 
gave  notice  of  the  assignment  to 
her  and  demanded  the  amount  she 
had  paid. 

It  did  not  appear  from  whom 
arid  when  the  relator  received  the 
certificates,  for  while  the  writ 
stated  that  she  received  them  in 
1873,  she  stated  upon  the  trial  that 
she  acquired  them  about  1862  or 
1863. 

A.  H.  Ely^  for  relator. 

A.  E.  Mud^ge^  Asst.  Corp.  Coun- 
sel, for  applt. 

Held^  That  if  relator  owned 
both  the  property  and  the  lien  in 
August,  1874,  then  the  title 
merged,  and  as  she  was  under  no 
obligation  to  redeem  or  make  any 
payment  under  such  circumstan- 
ces, her  payment  was  evidence 
that  she  did  not  then  own  or  con- 
trol the  certificate,  and  also  shows 
that  it  was  a  voluntary  payment 

Vol.  17.— No.  28a 


and  created  no  liability  on  the 
part  of  the  City  and  its  officers  to 
her. 

That  the  records  at  the  time  of 
the  payment  to  W.  in  the  tax  office, 
together  with  the  assignment  to 
W.,  were  sufficient  evidence  of  his 
ownership  of  the  certificates  and 
entitled  him  to  the  money  in  the 
absence  of  any  notice  of  a  prior 
assignment,  and  the  Register  was 
therefore  authorized  to  pay  him, 
though  the  certificates  were  not 
produced.  87  N.  Y.,  C39  ;  66  N. 
N.  Y.,  77. 

That  the  certificates  of  sale  are 
not  commercial  paper  so  as  to  be 
negotiable  and  a  protection  to  the 
purchaser  for  all  time. 

That  the  writ  should  have  been 
refused  on  the  ground  of  laches  on 
the  part  of  the  relator  for  which 
there  is  no  excuse,  while  she  can 
neither  plead  ignorance  nor  mis- 
take. 

Judgment  reversed  and  suit  dis- 
missed with  costs  and  disburse- 
ments. 

Opinion  by  Pratt,  J.;  Barnard, 
P.  J,^  and  DyJcman,  /.,  concur. 


ASSESSMENT. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

The  People  ex  rel.  Emeline  Aus- 
tin et  al.,  npplts,,  v.  Edward 
Cooper  et  al.,  respts. 

Decided  Aug.  7,  1883. 

A  person  who  has  absolutely  conveyed  real 
property  in  the  city  of  New  York  in  con- 
sideration of  his  graniee*s  assuming  and 
paying  certain  mortgages  and  assessments, 
then  existing ,  liens  upon  such  property. 
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and  which  the  grantee  subsequently  pays, 
cannot  maintain  an  application  for  a  rebate 
on  the  amount  of  such  assessments,  under 
Chapter  550  of  the  Laws  of  1880. 

Certiorari  to  review  the  proceed- 
ings and  decision  of  the  Commis- 
sioners of  Assessmentp,  acting 
under  the  authority  of  Chap.  550, 
Laws  of  1880. 

An  assessment  was  levied  upon 
certain  property  in  the  city  of 
New  York  belonging  to  William 
D.  Austin  for  macadamizing  Sixth 
avenue.  There  was  also  a  mort- 
gage upon  said  property  held  by 
one  C.  After  the  death  of  William 
D.  Austin,  which  took  place  in 
1877,  the  relators,  who  were  his 
widow  and  heirs-at-law,  found 
themselves  unable  to  pay  the  in- 
terest on  the  mortgage  and  to  pay 
off  the  assessments,  and  subse- 
quently they  conveyed  the  prop- 
erty absolutely  to  C.  in  con- 
sideration of  his  discharging  the 
mortgage  and  assuming  and  pay- 
ing the  assessments.  C.  afterward 
paid  such  assessments,  and  sub- 
sequently made  an  application  to 
the  Commissioners, under  the  Laws 
of  1880,  supra,  for  a  rebate  of  the 
amount  and  the  payment  of  the 
difference  to  him.  While  C.'s  ap- 
plication was  pending  a  similar  ap- 
plication was  made  by  the  relators, 
but  the  Commissioners  determined 
the  matter  adversely  to  their  claim 
and  ordered  the  amount  of  the  re- 
bate to  be  paid  to  C. 

Truman  H.  Baldwin,  for  re- 
lators. 

John  C,  Shaw,  for  respts. 

Held,  That  under  §  10  of  Chap. 
550,  Laws  of  1880,  the  amount  to 


be  returned  under  the  provisions  of 
that  law  should  be  reimbursed  only 
to  the  person  paying  the  assess- 
ment, or  hislegal  representatives,  or 
assigns;  and,  to  divest  such  person 
of  the  right  to  receive  the  reward, 
some  obligation  must  be  shown  in 
favor  of  the  claimants  against 
him  entitling  them  to  a  superior 
legal  right  to  the  money  over  the 
claim  made  by  him  ;  that  no  such 
obligation  was  made  to  appear  in 
support  of  the  relators'  proceed 
ings,  but  that  it  was  clearly  shown 
that  all  their  interest  in  the  prop- 
erty had  been  conveyed  to  C.  by 
the  deeds,  and  that,  as  an  incident 
of  his  title,  whatever  legal  benefit 
could  be  derived  by  the  owner  of 
it  exclusively  became  vested  in 
him. 

Determination  of  the  Commis- 
sioners aflSrmed. 

Opinion  by  Daniels,  J,;  Davis, 
P.  •/.,  and  Brady,  /.,  concar. 


BILLS   OF   EXCHANGE.      AC- 
CEPTANCE. 

N.Y.  Supreme  Court.    General 
Term.     First  Dkpt. 

Luciano  Ruiz  et  al.,  respts,,  v. 
Charles  Renauld  et  al.,  applts. 

Decided  Aug.  7,  1883. 

When  it  had  been  the  custom  of  a  consignor 
to  draw  upon  his  consignee,  and  to  renew 
such  drafts  by  drawing  new  ones,  selling 
the  same,  and  remitting  the  proceeds  to  Uie 
consignee  to  apply  to  the  payment  of  the 
previous  drafts;  and  when,  becoming  em- 
barrassed, he  wrote  to  his  consignee  stating 
his  circumstances  an4  requesting  to  be  al- 
lowed to  continue  ^is  drafts  and  remittances 
OS  before*  and  the  consignee  replied  without 
^ivinj  n  final  answer,  but  sjHtjng  that  he 
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relied  upon  the  renewal  of  an  indebted- 
ness falling  due  upon  a  certain  date,  Held, 
That  such  letter  amounted  to  a  promise 
on  the  part  of  the  consignee  that  drafts 
drawn  upon  him  for  the  purpose  of  such 
renewal  would  be  accepted  by  him,  and 
that,  in  case  of  a  refusal  on  his  part  to  ac- 
cept such  drafts,  they  could  be  enforced  by 
law. 

Motion  for  a  new  trial  upon  ex- 
ceptions ordered  to  be  heard  in  the 
first  instance  at  the  General  Term. 

Defendants  were  the  New  York 
correspondents  of  Van  Assche  & 
Co.,  of  Havana,  and  were  in  the 
habit  of  receiving  consignments  of 
sugar  from  them.  It  was  the  cus- 
tom of  Van  Assche  &  Co.  to  draw 
drafts  upon  defendants  at  sixty 
days,  which  were  accepted  by  de- 
fendants under  an  agreement  that 
they  were  to  be  renewed  from 
time  to  time  by  Van  Assche  & 
Co.  making  new  drafts  on  defend- 
ants, selling  them,  and  remitting 
the  proceeds  to  defendants,  who 
would  apply  the  same  upon  the 
previous  drafts,  and  would  accept 
the  other  drafts  when  presented. 
In  July,  1880,  Van  Assche  &  Co. 
beeame  embarrassed,  and  wrote 
to  defendants  stating  their  circum- 
stances, and  asking  that  they 
might  be  allowed  to  continue  their 
drafts  and  remittances  as  they  had 
been  doing.  To  this  defendants 
answered,  asking  for  a  fortnight 
before  giving  a  definite  reply,  and 
saying  that,  in  the  meantime,  they 
nacuTally  relied  upon  the  renewal 
of  the  $87,000  falling  due  the  29th 
inst.  Thereupon  Van  Assche  <fe 
Co.  drew  drafts  upon  defendants 
for  $15,000,  which  were  purchased 
by  plaintiffs,  and  the  proceeds  re- 
mitted to  defendants,  who  accepted 


!  such  drafts.  Subsequently  Van 
j  Assche  &  Co.  drew  drafts  on  de- 
;  fendants  for  the  remaining  $22,000 
and  sold  them  to  plaintiffs  and  re- 
mitted the  proceeds  as  before,  but 
these  drafts  defendants  refused  to 
accept,  and  thereupon  this  action 
was  commenced  to  collect  their 
amount. 

S,  P.  Nash,  forapplts. 

J.  K.  Hill,  Wing  &  Shoudy, 
for  respts. 

Held,  That  defendants'  letter 
constituted  a  promise  on  their  part 
to  accept  the  drafts  drawn  to  renew 
the  indebtedness  of  $37,000,  and 
created  an  obligation  which  was 
enforceable  by  law,  5  Hill,  432  ; 
17  Wend.,  510;  37  N.  Y.,  116;  39 
id.,  216  ;  72  N.  Y.,  472 ;  3  J.  &  S., 
166;  and  that  after  having  accepted 
the  drafts  for  $15,000,  tliey  could 
not  insist  on  any  different  interpre- 
tation being  put  upon  their  letter. 

Motion  denied  and  judgment  for 
plaintiffs  ordered. 

Opinion  by  Davis,  P,  J, ;  Brady 
and  Daniels,  JJ,,  concur. 


\  AFFIDAVIT. 

I  N.  Y.  Supreme  Court.  General 

Term.  Fourth  Dept. 

i 

Henry  Cribben  et  al.,  applts,,  v. 
!  Louis  Schillinger,  respt. 

I      Decided  June,  1883. 

I 

'  When  an  agent  makes  affidavit,  there  should 

be  proof  that  he  has  knowledge,  or  at  least 
'  satisfactory  information,  as  to  the  essential 
\  facts,  and  where  he  acts  upon  information 
I      only,  the  sources  of  his  information  should 

be  stated,  and  the  reasons  why  the  affidavit 
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is  not  made  by  some  one  having  knowledge 
of  the  facts. 

Appeal  from  Special  Term  order 
vacating  warrant  of  attachment. 

The  motion  to  vacate  veas  grant- 
ed on  the  ground  that  the  papers 
on  which  theattachment  was  issued 
did  not  show  that  plaintiffs  are 
entitled  to  the  sum  stated  therein 
''  over  and  above  all  counterclaims 
known  to  plaintiffs,"  as  required 
under  §  636,  Code  of  Civil  Pro- 
cedure. The  only  affidavit  on  that 
subject  was  made  by  an  attorney 
of  the  plaintiffs,  who  stated  that 
the  sum  specified  was  due  to  the 
plaintiffs.  '*  over  and  above  all 
counterclaims,  discounts  and  set- 
offs known  to  the  plaintiffs  or  the 
deponent."  It  was  shown  that 
the  plaintiffs  resided  out  of  the 
State.  All  that  the  attorney  knew 
as  to  the  amount  of  the  debt  was 
derived  from  a  statement  of  the 
account  on  which  the  action  was 
founded,  which  he  had  received 
from  his  clients,  but  which  con- 
veyed no  infui  matiun  as  to  whether 
a  counterclaim  existed. 

M,  M.  Waters,  for  applt. 

Frank  H.  HiscocJc,  for  respt. 

Held,  That  as  the  attorney  had 
no  knowledge  or  information  as  to 
counterclaims,  there  was  no  proof 
whatever  on  the  subject,  and  there 
was,  therefore,  a  jurisdictional 
defect.     87N.  Y.,  141. 

Order  affirmed,  with  $10  costs 
and  disbars^ments. 

Opinion  by  Smith,  P.  ./.  /  Har- 
din and  Barker,  JJ.,  concur. 


PLEADING.     VERIFICATION. 
ATTORNEY. 


N.  Y.  Common  Pleas. 
Term. 


General 


Henry  Stedeker,  respt., v.  Henry 
O.  Bernard,  applt. 

Decided  June  25,  1888. 

An  action  was  brought  against  B.  and  others, 
as  partners,  on  a  check  made  in  Uic  firm 
name,  and  an  answer  was  put  in,  verified 
by  the  defendant's  attorney,  the  verification 
stating  that  the  attorney  had  personal 
knowledge  of  the  facts  from  conversations 
which  he  had  had  with  B.  ;  and  the  answer 
set  up  that  on  the  day  of  the  date  of  the 
check  B.  individually  made  a  check  for  the 
same  amount,  but  whether  it  was  the  one 
set  out  in  the  complaint  defendants  had  no 
information  sufficient  to  form  a  belief ;  that 
the  check  so  made  was  not  made  by  or  on 
behalf  of  the  firm  or  of  its  business  trans- 
actions or  dealings  ;  that  it  never  owned  or 
had  possession  of  or  interest  in  said  check, 
or  ever  indorsed  or  delivered  it  to  plaintiff 
or  any  other  person  ;  that  it  was  made  by 
B.  for  his  own  private  concern  and  outside 
of  the  business  of  the  firm,  all  of  wbicb 
plaintiff  well  knew,  etc.  Hdd,  That  said 
answer,  so  verified,  was  evasive  and  frivo- 
lous, and  a  separate  judgment  against  B. 
thereon  was  proper. 

An  appeal  from  a  judgment 
against  defendant  Bernard,  which 
brings  under  review  the  order  by 
which  judgment  was  directed  to  be 
so  entered.  The  action  was  brought 
against  Bernard,  Taft  and  Smart 
— as  partners  under  the  name  of 
H.  O.  Bernard  &  Co. — to  recover 
upon  a  check  for  $5,000,  made  by 
H.  O.  Bernard  &  Co.  to  the  order 
of  plaintiff.  The  complaint  was 
verified,  and  an  answer  for  all  the 
defendants  was  put  in,  verified  by 
their  attorney,  which  verification 
sets  forth  that  he  (the  attorney), 
had  personal  knowledge  of  all  the 
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facts  set  up  in  tlie  answer  from 
conversations  which  he  had  with 
Bernard.  The  answer  sets  up  that 
on  the  day  of  the  date  of  the  check 
sued  upon,  the  defendant  Ber- 
nard individually  made  a  check 
for  the  same  amount  ($6,000),  but 
whether  the  check  so  made  is  the 
one  set  forth  in  the  complaint  the 
defendants  had  no  information 
suflBcient  to  form  a  belief,  and 
that  the  check  so  made  by  Ber- 
nard was  not  made  by  or  on  be- 
half of  the  firm  or  on  behalf  of  any 
business  transaction  or  dealing  of 
the  firm;  that  the  firm  never  owned 
or  had  possession  or  interest  in  it, 
or  ever  indorsed  or  delivered  it  to 
plaintiff  or  to  any  other  person  ; 
that  it  was  made  by  Bernard  for 
his  own  private  concern  and  en- 
tirely outside  of  the  business  trans- 
actions of  the  firm,  all  of  which 
was  known  to  the  plaintiff  at  the 
time  of  the  making  and  delivering 
of  the  check. 

Upon  this  answer  and  aflBdavits, 
plaintiff  moved  for  judgment  on 
the  following  grounds :  1 .  Be- 
cause the  verification  was  defect- 
ive. 2.  That  the  answer  was  friv- 
olous. 3.  That  it  should  be 
stricken  out  as  sham ;  and,  if 
these  applications  were  denied, 
that  a  separate  judgment  should 
be  made  against  Bernard.  The 
motion  was  granted.  An  order 
was  made  directing  judgment  to 
be  entered  against  Bernard,  and 
that  as  respects  the  other  two  de- 
fendants, the  action  be  severed 
and  continued,  with  liberty  to  put 
in  an  amended  answer.  They  have 
taken  no  appeal  from  the  order. 

A.  H,  Nones^  for  applt. 


Oeorge  Owen,  for  respt. 

Heldy  That  the  judgment  and 
order  should  be  sustained.  The 
other  defendants  not  having  ap- 
pealed, the  only  question  is, 
whether,  upon  the  answer,  it  was 
a  proper  order  as  against  the  de- 
fendant Bernard.  The  answer,  as 
verified  by  the  attorney,  was  eva- 
sive and  frivolous.  An  attorney 
is  allowed  to  verify  an  answer 
where  all  the  material  allegations 
in  it  are  within  his  personal  knowl- 
edge, which  was  not  the  case  here. 
He  could  not  know,  so  as  to  verify 
the  pleading,  from  the  conversa- 
tions which  he  had  with  Bernard, 
that  the  defendants  had  not  infor- 
mation sufficient  to  form  a  belief 
whether  the  check  made  by  Ber- 
nard, on  the  same  day,  and  for 
the  same  amount,  was  the  one  set 
forth  in  the  complaint.  He  could 
not  swear  as  to  the  information 
and  belief  of  the  other  defendants, 
from  his  conversations  with  Ber- 
nard, even  if  he  could  so  swear 
with  respect  to  Bernard  himself. 
The  answer  moreover  did  not  state 
whether  the  check  referred  to  in  it 
as  given  by  Bernard  was  signed 
in  his  name  individually,  or  in  the 
name  of  the  firm  ;  and  if  the  an- 
swer did  not  refer  to  the  check 
in  suit,  then  the  matter  set  up  in 
it  was  immaterial  and  constituted 
no  answer ;  or  if,  on  the  other 
hand,  it  was  to  be  taken  as  refer- 
ring to  the  check  set  forth  in  the 
complaint,  then  it  was  an  admis- 
sion on  the  part  of  Bernard  that 
he  was  liable  individually  on  it  to 
the  plaintiff,  which  entitled  the 
plaintiff  to  an  individual  judgment 
against  him. 
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A  several  judgment  was  proper 
in  this  case  (under  §  1205,  Code 
Civ.  Pro.),  for  where  one  of  sev- 
eral partners  makes  a  note  in  the 
name  of  the  firm  for  his  private  ben- 
efit only,although  no  action  would 
lie  against  the  firm,an  action  on  the 
note  may  be  maintained  against 
him.  2  Hill,  620.  And,  if  all  the 
partners  are  sued  upon  the  note, 
the  judgment  may  be  entered 
against  the  partners  who  made  it, 
and  the  suit  dismissed  as  to  the 
others.  2  Abb.  Ct.  of  App.  Dec, 
111. 

Judgment  affirmed. 

Opinion  by  Daly,  Ch,  /.;  Van 
Brunt,   /.,  concurs. 


LUNATICS.     ACCOUNTING. 

N.Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Jackson  S.  Schultz,  respt,  v. 
Phillip  D.  Cookingham,  commit- 
tee, et  al.,  applts. 

Decided  Sept.,  1883. 

The  ndministrators  of  the  estate  of  a  deceased 
lunatic  are  alone  entitled  in  the  first  in- 
stance to  bring  an  action  for  an  accounting 
against  the  committee  of  said  lunatic. 

Appeal  from  an  order  overruling 
a  demurrer. 

Action  for  an  accounting  brought 
by  the  next  of  kin  against  the 
committee  of  a  lunatic  now  de- 
ceased. 

Thompson,  Weeks  &  Lown,  for 
applts. 

/.  S.  Van  Cleef,  for  respt. 

Held^  That  the  defendants  Vail 
and  Smith  having  been  appointed 
administrators  of  the  estate  of  the 


deceased  lunatic,  are  therefore 
alone  entitled  to  bring  an  action 
for  an  accounting  against  the  com- 
mittee. Code  of  Civ.  Proc,  §  2344, 
and  unless  they  refuse  to  do  their 
duty  in  this  respect  plain tiflf  as 
next  of  kin  is  not  entitled  to  bring 
thisaction.  13  Wend.,  453;  19  id., 
306;  48  N;  Y.,  513;  4  Paige,  47. 

That  as  there  is  no  allegation  in 
the  complaint  of  such  refusal  or 
of  any  fact  showing  that  the  ad- 
ministrators are  disqualified  for 
any  reason  to  bring  suit  or  proceed 
with  the  accounting,  the  orders  ap- 
pealed from  must  be  reversed  with 
costs. 

Opinion  by  Pratt,  J, ;  Dykman, 
J.,  concurs. 


STATUTE  OP  FRAUDS. 

N.Y.  Supreme  Court.     General 
T^RM.     Fourth   Dept. 

Jewell  M.  Burgdorf,  respt,  v. 
Benjamin  F.  Odell,  appU, 

Decided  June,  1883. 

If  any  credit  be  given  to  the  third  party,  the 
promise  of  the  party  sought  to  be  held 
must  be  in  writing,  as  collateral. 

A  conversation  between  the  parties  will  not 
operate  as  a  binding  contract,  if  any  essen- 
tial matters  affecting  the  rights  of  either  of 
them  be  left  open  for  further  consideration. 

Appeal  from  judgment  of  county 
court,  entered  on  verdict  rendered 
on  trial  of  an  action  brought  by 
appeal  from  justice's  court,  and 
from  an  order  of  county  court  de- 
nying defendant's  motion  for  new 
trial. 

Action  for  value  of  materials 
furnished  and  services  rendered  by 
plaintiflf    as    undertaker,    in   tlie 
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burial  of  one  Biddlecome,  at  the 
alleged  request  of  defendant,  and 
upon  his  parol  promise  to  pay  for 
the  same.  There  was  conflicting 
testimony  as  to  whether  the  goods 
were  furnished  and  the  services 
rendered  upon  defendant's  credit 
or  that  of  the  widow  or  estate  of 
the  deceased,  but  it  must  be  in- 
ferred from  the  verdict  that  the 
jury  found  that  plaintiff  trusted 
solely  to  defendant.  The  judge 
refused  defendant's  request  to 
charge  that  if  plaintiff  did  not 
give  Odell  the  sole  credit,  the 
promise  of  Odell  is  collateral,  and 
within  the  statute  and  void,  and 
plaintiff  cannot  recover.  The  tes- 
timony tended  to  sjiow  that  when 
defendant  promised  to  be  respon- 
sible for  the  goods  he  said  he 
would  go  and  pick  them  out.  He 
did  not  select  them,  but  they  were 
chosen  by  Mrs.  Biddlecome,  with- 
out any  consultation  with  or  direc- 
tion from  defendant,  so  far  as  ap- 
pears. The  court  refused  defend- 
ant's request  to  charge  that  a  con- 
versation between  the  parties  will 
not  operate  as  a  binding  contract 
if  any  essential  matters  affecting 
the  rights  of  either  of  them  be  left 
open  for  further  consideration. 

Edwin  Hicks ^  for  applt. 

Frank  T,  Harwood^  for  respt. 

Held^  That  under  the  verdict  it 
may  well  be  held  that  the  case  is 
not  within  the  statute  of  frauds, 
for  the  reason  that  defendant's 
agreement  was  an  original  and  ab- 
solute undertaking  on  his  part  to 
pay  for  the  things  ordered,  17 
Johns.,  114;  59  N.  Y.,  260;  and 
the  judgment  might  be  sustained 
were  it  not    for  the    refusals    to 


charge,  which  were  erroneous.  17 
Johns.,  114;  1  Sandf.,  514;  5  Hill, 
483;  1  Smith's  Lead.  Gas.  (5th 
Am.  Ed.)  371;  18  Pick.,  369; 
Browne  on  Star,  of  Frauds,  § 
197,  and  cases  cited  in  note  3,  as 
to  first  refusal;  17  Hun,  432,  as  to 
second.  There  was  evidence  from 
which  the  jury  might  have  found 
that  defendant  ratified  Mr?.  Bid- 
dlecome's  selection,  but  it  is  im- 
possible to  say  their  verdict  was 
put  on  that  ground,  or  that  they 
would  have  found  for  plaintiff  if 
they  had  been  instructed  as  re- 
quested. 

Judgment  and  order  reversed, 
and  new  trial  ordered  in  county 
court,  costs  to  abide  event. 

Opinion  by  Smitli^  P.  /./  Har- 
din and  Macomber^  JJ,^  concur. 


CONSTRUCTION   OF   STAT- 
UTES.    ASSESSMENT. 

N.Y.  Supreme  Court.     Gen^eral 
Term.      Second  Dept. 

People  ex  rel.  Sam'l  B.  Duryea, 
applt, ^  V.  The  Brooklyn  Park 
Comrs.  et  al..  respts. 

Decided  Sept.,  1888. 

The  intent  of  Chapter  247,  Laws  of  1882,  is 
to  leave  as  a  hen  upon  the  property  not 
only  one-third  of  the  original  assessment, 
but  also  the  accnied  interest  thereon. 

Proceeding  to  review  the  cor- 
rectness of  the  report  made  by  the 
Department  of  Parks  of  the  City 
of  Brooklyn,  pursuant  to  Chapter 
247,  Laws  of  1882,  of  the  amount 
remaining  a  lien  upon  the  property 
lying  within  the  district  of  assess- 
ment for  the  expenses  of  Ocean 
Parkway. 
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The  principal  question  is  wlietlier 
said  act  relieved  the  property 
within  the  district  of  assessment 
of  all  accrued  interest  on  the  orig- 
inal assessment.  The  statute  pro- 
vides that  '*The  lien  of  said  assess- 
ment now  on  said  property  and 
every  part  thereof  is  hereby  can- 
celled and  discharged  and  the  land 
assessed  relieved  therefrom,  ex- 
cept to  the  extent  of  one-third 
thereof  *  *  the  lien  of  said  as- 
sessment of  one-third  shall  con- 
tinue as  fully  and  completely  as 
the  original  assessment  would  re- 
main  if  this  act  had  not  been 
passed."  By  §  2  the  Park  Com- 
missioners were  required  to  report 
*'  the  total  cost  of  said  improve- 
ment, including  interest."  §  3  pro- 
vides that  the  owners  ''  may  pay 
one-third  of  the  whole  amount  of 
such  assessment  as  aforesaid  in 
one  payment  to  the  county  treas- 
urer within  sixty  days  from  notifi- 
cation by  said  treasurer  of  the 
amount  thereof,  which  shall  be  in 
full  discharge  of  said  land  from 
the  assessment  now  thereon. 

E.  T.  Hyde,  for  relator. 

/.  A.  Taylor,  Corp.  Counsel, 
for  respts. 

Held,  That  it  must  be  conceded 
that  prior  to  the  act  the  original 
assessment  and  the  accrued  inter- 
est was  a  lien  upon  the  property. 

That  it  is  plain  that  the  intent 
of  the  act  is  to  leave  as  a  lien  upon 
the  property  not  only  one-third 
of  the  original  assessment,  but  the 
accrued  interest  thereon,  for  the 
Park  Commissioners  are  required 
to  report  the  total  cost  of  the  im- 
provement,  inchiding  interest. 


That  this  is  not  a  statute  impos- 
ing an  original  tax  or  assessment, 
but  its  purpose  is  to  shift  a  por- 
tion of  the  burthen  from  the  land 
to  the  County  of  Kings  and  what- 
ever is  not  so  shifted  must  still 
remain  upon  the  land ;  and  that 
no  warrant  can  be  found  in  the 
act  for  imposing  more  than  two- 
thirds  of  the  cost  upon  the  county. 

The  return  of  the  respondents 
was  correct  and  the  writ  must  be 
quashed,  with  costs  and  disburse- 
ments. 

Opinion  by  Pratt^  J.;  Barnard 
P.  J.,  and  Dykman^  /.,  concur. 


HUSBAND    AND    WIFE. 
ABANDONMENT. 

N.Y.  SuPREMK  Court.     General 
Term.    Second  Dept. 

The  People  ex  rel.  Edward  N. 
Douglas,  applt..  v.  Charles Naeher, 
Justice,  respt. 

Decided  Sept.,  1883. 

Cli.  395.  Laws  of  1870,  as  amended  by  C:h. 
171,  Laws  of  1882,  does  not  impose  any 
new  duty  upon  a  husband  towards  his  wife, 
but  simply  makes  an  unreasonable  neglect 
to  perform  certain  existing  obligations, 
in  cases  where  such  conduct  will  result 
in  imposing  a  burden  upon  the  public, 
punishable  as  a  crime. 

Such  statute  was  not  intended  to  apply  to  s 
case  where  a  wife  capriciously  and  without 
cause  refuses  to  accept  reasonable  provisioD 
for  her  support  at  the  place  which  her  hus- 
band may  have  selected,  even  though  she  is 
liable  to  become  a  public  burden. 

While  a  wife  is  entitled  to  reasonable  support 
by  her  husband,  it  is  her  duty  as  well  as 
right  to  live  with  him  in  such  proper  place 
as  he  provides.  He  is  entitled  to  determine 
not  only  the  place,  but  their  style  of  living, 
and  it  is  her  plain  duty  to  follow  him 
wherever  his  interest,  necessity  or  reason- 


Digitized  by 


Google 


NEW  YORK  WEEKLY  DIGEST. 


646 


able  wish  may  lead.  Her  refusal  to  comply  is 
only  justified  by  his  neglect  or  refusal  to 
provide,  his  maltreatment,  or  infidelity. 

Certiorari  to  review  decision  of 
justice's  court. 

The  relator  had  been  adjudged  a 
disorderly  person  in  that  he  aban- 
doned, neglected  and  refused  to 
support  his  wife,  within  the  mean- 
ing of  Ch.  395,  Laws  of  1870,  as 
amended  by  Ch.  171,  Laws  of 
1882,  relating  to  the  county  of 
Kings. 

It  appeared  that  while  relator 
and  his  wife  were  living  together 
in  New  York  city  they  quarreled, 
and  she  left  him  and  came  to 
Brooklyn  with  her  daughter  to 
live,  where  she  has  remained.  The 
relator  stayed  in  New  York  city 
for  a  time  and  then  went  to  New 
Jersey.  He  contributed  towards 
his  wife's  support  from  time  to 
time,  and  finally  came  to  Brooklyn 
also,  where  he  now  resides.  The 
wife  complained  to  the  Commis- 
sioners of  Charities,  one  of  whom 
presented  this  charge  against  the 
relator.  The  judgment  recited  that 
the  conviction  was  made  in  part 
upon  his  own  confession  as  well  as 
upon  the  evidence,  but  the  pro- 
ceedings upon  the  trial  were  all 
returned  upon  the  certiorari,  and 
the  question  arose  whether  or  not 
this  charge  was  established  upon 
the  proofs. 

(7.  /.  Patterson^  for  relator. 

A.  SimiSy  Jr.^  for  respt. 

Held,  That  it  is  obvious  that  the 
wife  had  the  opinion  that  the  re- 
lator had  been  unfaithful  to  her, 
and  that  she  had  determined  to  live 
with  him  no  more ;  and  it  is  also 
established    that    before    leaving 

Vol.  17— No.  23b. 


New  York  city  he  offered  to  pro- 
vide for  her,  but  this  she  refused, 
and  the  extent  of  the  relator's 
means  was  not  very  clearly  shown; 
it  also  appeared  that  he  had  offered 
to  do  something  by  way  of  con- 
tributing to  her  support  after  he 
came  to  Brooklyn. 

That  while  interpreted  literally, 
the  statute  might  seem  to  warrant 
a  conviction  when  the  husband, 
possessed  of  proper  means,  for 
any  cause  refuses  to  support  his 
wife,  yet  this  was  not  the  legisla- 
tive intent.  It  did  not  impose  any 
new  duty -upon  a  husband  towards 
his  wife;  it  simply  made  an  un- 
reasonable neglect  or  refusal  to 
perform  certain  existing  obliga- 
tions, in  cases  where  such  conduct 
would  result  in  imposing  a  burden 
upon  the  public,  punishable  as  a 
crime.     11  Hun,  181. 

That  this  statute  was  not  intended 
to  apply  to  a  case  where  a  wife 
capriciously  and  Avithout  cause 
refuses  to  accept  reasonable  pro- 
vision for  her  support  at  the  place 
which  the  husband  may  have  se- 
lected, even  though  she  is  liable  to 
become  a  public  burden. 

That  while  the  wife  is  entitled  to 
reasonable  support  by  the  hus- 
band, it  is  her  duty  as  well  as  right 
to  live  with  him  in  such  proper 
place  as  he  provides,  and  he  is 
entitled  to  determine  not  only  the 
place  but  the  style  of  living,  while 
it  is  her  plain  duty  to  follow  him 
wherever  his  interest,  necessity  or 
reasonable  wish  may  lead.  It  is 
only  when  he  neglects  or  refuses  to 
properly  provide  for  her,  or  mal- 
treats her,  or  is  guilty  of  infidelit}-, 
that  she  is  justified  in  refusing  his 
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reasonable  requirement  in  this  re- 
spect. 

That  the  question  here  must  be 
tested  not  alone  by  the  measure 
of  the  relator's  pecuniary  ability, 
but  by  the  conduct  of  the  wife 
and  his  disposition  to  recognize 
his  pecuniary  obligations  to  her. 
That  in  this  case  it  is  an  open 
question  whether  the  wife's  want 
of  support  is  not  due  to  her  un- 
willingness to  perform  the  duties 
of  a  wife  and  live  with  the  relator, 
inasmuch  as  she  has  testified 
that  she  is  unwilling  to  live  with 
him,  while  such  refusal  is  not 
justified  by  any  legal  proof  in  the 
case.  That  as  the  only  proof  of  a 
refusal  to  provide  is  found  in  an 
original  demand  for  a  separate 
maintenance  on  the  part  of  the 
wife,  this  part  of  the  case  is  bare 
of  that  certainty  of  demonstration 
that  overcomes  all  reasonable 
doubt,  which  distinguishes  a 
criminal  from  a  civil  proceeding. 

Judgment  reversed. 

Opinion  by  Pratt,  J,;  Barnard, 
P.  J.,  and  DyJcman,  J.,  concur. 

COUNTY  COURT.     JURISDIC- 
TION. 

N.  Y.  Supreme  Court.   General 
Term.     Fourth  Dept. 

James  A.  Mosher,  respt,,  v. 
Matthew  A.  Campbell,  applL 

Decided  June,  1883.  CREDITO^ACTION. 

The  County  Court  has  jurisdiction  to  satisfy 
a  mortgage,  and  such  jurisdiction  is  not     N.Y.  SUPREME  CoURT.     GEffKBAL 
limited  to  cases  of  payments.  TerM.      FoURTH  DePT. 


Action  to  compel  defendant  to 
satisfy  and  discharge  a  mortgage 
and  for  damages  which  plaintiff 
had  sustained  by  reason  of  defend- 
ant's failure  to  discharge  it. 

The  action  is  founded  on  a  writ- 
ten agreement  of  defendant  to  pay 
and  discharge  the  mortgage.  In- 
stead of  doing  so,  he  purchased 
and  had  the  mortgage  assigned  to 
himself. 

It  was  claimed  that  the  County 
Court   had  no  jurisdiction  to  sat- 
,  isfy  a  mortgage  on  principles  of 
I  equity,  and  that  in  the  present  case 
!  it  depends  upon  the  right  of  the 
court  to  compel  specific  perform- 
\  ance  of  a  contract. 
I      /.  Rosecrans,  for  applt. 
I      Jacob  B.  Decker^  for  respl. 
'      Held,  That   the    County  Court 
I  had  jurisdiction  to  decree  that  the 
.  mortgage  should  be  discharged  in 
accordance  with  the  written  agree- 
ment of  defendant. 

Avery  v.    WilliR,    24  Hun,  548, 
distinguished. 
I      The  statute,  §  340  of  the  Code, 
does  not  give  the  County  Court 
\  jurisdiction    to    reform    a    mort- 
I  gage,    but    does  give   the    Coart 
jurisdiction  to  satisfy  a  mortgage, 
and  such  jurisdiction  is  not  limit- 
ed to  cases  of  payments. 
Judgment  affirmed,    with  costs. 
Opinion  by  Haight,  J,;  Smith, 
P.  J.,  and  Hardin,  /.,  concur. 


Appeal  from  judgment  entered 
on  decision  of  the  Cayuga  County 
Court. 


J.  Morris  Childs  et  al.,  respls., 
V.  Horace  P.  Kendall,  assignee, 
impld.,  applt. 
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Decided  June,  1883. 
A  judgmeot  creditor  cannot  maintain  an  ac- 
tion to  have  an  instrument  declared  fraud- 
ulent and  void  when  a  valid  general  assign- 
ment for  the  benefit  of  creditors  has  been 
made  by  the  debtor  previous  to  the  procur- 
ing of  the  judgment. 

Appeal  from  judgment  in  favor 
of  plaintiff,  and  from  an  order  re- 
fusing to  open  the  case  and  admit 
further  evidence. 

Action  brought  by  plaintiffs,  as 
judgment  creditors  of  B.  &  W.,  to 
have  two  chattel  mortgages,  execu- 
ted by  said  B.  &  W.,  declared 
fraudulent  and  void  as  against 
plaintiffs. 

Before  plaintiffs  obtained  their 
judgment  B.  &  W.  executed  to 
appellant  a  general  assignment  of 
all  their  property  for  the  benefit  of 
creditors.  No  question  is  raised  as 
to  the  validity  of  the  assignment. 

The  decree  adjudges  said  mort- 
gages void,  and  directs  the  assignee 
to  pay  to  plaintiffs  the  amount  of 
their  judgment. 

Waters,  McLennan  &  Dillaye, 
for  applt. 

Adams  &  Swan,  for  respts. 

Seld,  Error;  that  a  judgment 
creditor  cannot  maintain  an  action 
to  have  an  instrument  declared 
fraudulent  and  void  when  a  gen- 
eral assignment  has  been  made  for 
the  benefit  of  creditors  previous  to 
the  procuring  of  the  judgment.  12 
W.  Dig.,  360,  aff^d.  90  N.  Y.,  638. 

Leonard  V.  Clinton,  26  Hun,  288, 
not  followed. 

Judgment  reversed  and  new 
trial  ordered,  costs  to  abide  event, 
and  appeal  from  order  dismissed, 
without  costs. 

Opinion  by  Baight.  J.;  Smithy 
P,  /.,  and  Hardin,  /.,  concur. 


DEPOSITIONS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Thomas  A.  Hardy,  respt.,  v. 
Charles  G.  Peters  et  al.,  applts. 

Decided  June  1,  1883. 

An  examination  of  a  party  before  trial  sought 
merely  as  a  fishing  expedition  will  not  be 
tolerated,  but  where  it  appears  that  the 
examination  of  an  adversary  is  material  and 
necessary,  and  the  examination  is  one  not 
for  the  purpose  of  extracting  evidence  from 
him  by  unnecessary  procedure,  and  when 
its  good  faith  cannot  be  sincerely  ques- 
tioned, it  is  almost  a  matter  of  course  under 
our  statute  to  direct  the  examination  in 
furtherance  of  justice. 

Appeal  from  order  vacating  or- 
der for  the  examination  of  plain- 
tiff as.  a  party  before  trial.  The 
order  was  vacated  on  the  return 
day  upon  the  papers  upon  which 
defendants  obtained  it,  upon  the 
ground  that  it  was  a  mere  fishing 
expedition. 

The  affidavit  upon  which  the 
order  was  obtained  complied  with 
the  requirements  of  the  Code  in 
form. 

Prom  the  moving  papers  it  ap- 
peared that  the  action  was  brought 
to  recover  damages  for  the  wrong- 
ful sale  of  stock  by  defendants, 
who  were  plain tiflfs  stock  brokers 
and  held  the  stock  in  question 
which  they  had  purchased  for 
plaintiff  upon  a  margin. 

Defendants,  by  their  answer,  al- 
leged that  the  stock  in  question 
was  sold  by  them  properly  after 
notifying  plaintiff  of  their  inten- 
tion to  sell  the  stock  at  a  day  and 
place  named,  unless  plaintiff  fur- 
nished margin,  which  he  failed  to 
do.     The  gravamen  of  the  defence 
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was  notification  to  plaintiff,  and 
it  appeared  that  the  notifications 
were  sent  mostly  by  telegrams  to 
plain  tiflf,  who  was  a  portion  of  the 
time  covered  by  the  transactions 
absent  from  Che  city  of  New  York, 
and  that  such  notifications  were 
sent  to  various  places  where  plain- 
tiff was  reported  to  be,  and  that  de- 
fendants expected  to  show  chat 
plaintiff  received  one  or  all  of 
such  telegraphic  notifications. 

O.  L,  EiveSj  for  applts. 

J.    Warren  Lawton,  for  respt. 

Held,  That  while  plaintiff  de- 
nies notification,  defendants  are 
not  bound  by  such  declaration  in 
his  complaint.  That,  although 
the  means  of  proving  the  facts 
sought  to  be  disclosed  by  the  ex- 
amination and  the  delivery  of  the 
notices  by  telegram  at  the  ofllce  to 
which  they  were  sent  may  be  ac- 
cessible, it  is  quite  apparent  that 
proof  of  their  actual  delivery  may 
be  attended  with  many  difficulties 
from  which  defendants  ought  to  be 
released.  It  may  be  said  that  if 
plaintiff  adheres  to  the  statement 
made  in  his  complaint  upon  his 
examination  it  will  result  in  no 
benefit  to  defendants,  but  the  court 
cannot  now  say  that  he  will.  Non 
constat  but  that  some  facts  and 
circumstances  will  be  revealed 
which  will  justify  the  inference 
that  plaintiff  was  mistaken  in  the 
allegations  made,  arising  from 
forgetfulness  or  other  circumstan- 
ces. 

If  the  application  here  were  re- 
garded as  a  fishing  expedition  it 
would  not  be  entertained  for  a  mo- 
ment, but  whenever  it  appears  that 
the  examination  of  an   adversary 


is  material  or  necessary,  and  the 
application  is  one  not  for  the  pur- 
pose of  extracting  evidence  from 
him  by  unnecessary  procedure, 
and  when  its  good  faith  cannot 
be  seriously  questioned,  it  is  al- 
most a  matter  of  course  under  our 
statute  to  direct  the  examination 
in  furtherance  of  justice.  We 
think  this  a  proper  case  to  permit 
the  examination. 

Order  reversed  with  costs  and 
disbursements. 

Opinion  by  Brady ^  J.  ;  Davis, 
P.  J,  J  and  Daniels,  /.,  concur- 
ring. 


OFFICER.     FEES. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

John  Shandley,  applt,,  v.  The 
City  of  Brooklyn,  respt. 

Decided  Sept,  1883. 

Patrolmen  upon  the  police  force  do  not  come 
within  art.  3,  §  18,  of  the  constitutiooal 
provision,  prohibiting  the  passage  bj  the 
Legislature  of  a  private  or  local  bill  creat- 
ing, increasing  or  decreasing  fees,  percent- 
ages, or  allowances  of  public  officers  dur- 
ing the  term  for  which  said  officers  are 
elected  or  appointed. 

Appeal  from  judgment  of  Spe- 
cial Term,  overruling  plaintiffs 
demurrer  to  the  answer. 

By  Chap.  459,  Laws  of  1877,  the 
Legislature  gave  power  to  the  Com- 
mon Council  of  Brooklyn  to  regu- 
late the  salaries  of  patrolmen.  The 
pay  of  these  officers  was  fixed  by 
this  act  at  the  sum  of  eleven  hun- 
dred dollars  per  year  until  action 
was  had  by  the  Common  ConnciJ. 
Subsequently  by  such  action  the 
yearly  compensation  was  reduced 
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to  one  thoasand  dollars  per  year. 
Plaintiflf,  one  of  the  patrolmen, 
claims  that  this  redaction  was 
ille^l,  and  brought  this  action  to 
recover  an  access  of  one  hundred 
dollars  per  annum  over  salary  paid 
him  during  the  years  1879  and 
1880,  he  having  been  appointed  in 
1876  and  continued  as  such  down 
to  January,  1881.  Defendant,  in 
its  answer,  set  up  the  Act  of  the 
Legislature  relating  thereto,  and 
the  resolution  of  the  Common 
Council  whereby  the  compensation 
to  plaintiff  as  such  patrolman  was 
fixed  at  $1,000.  The  principal 
question  presented  was  whether 
such  reduction  was  authorized  and 
legal. 

Cooke  &  Salmon^  for  applt. 

John  A.  Taylor^  for  respt. 

Held,  That  the  act  of  1877  does 
not  offend  against  art.  3,  §18,  of 
the  Constitution,  prohibiting  the 
passage  of  a  private  or  local  bill 
creating,  increasing  or  decreasing 
fees,  percentages  or  allowances  of 
public  officers  during  the  term  for 
which  said  officers  are  elected  or 
appointed.  *  *  *  The  Legis- 
lature shall  pass  "general  laws 
providing  for  the  cases  enumerated 
in  this  section."  The  act  of  1877 
excepted  these  cases  where  the 
fees,  percentages  and  allowances 
could  not  be  increased  or  diminish- 
ed by  this  portion  of  the  Constitu- 
tion. Municipal  charters  are  sub- 
ject to  legislative  amendment. 
These  amendments  are  not  made 
by  general  laws.  The  government 
of  cities  requires  a  local  act  apply- 
ing to  the  particular  city,  and  in 
view  of  its  population  and  indus- 
tries.    In  the  case  of  The  People, 


ex  rel.  etc.,  v.  Banks,  67  N.  Y., 
668,  the  Court  of  Appeals  decides 
that  the  constitutional  provision 
was  designed  to  prevent  any  inter- 
ference with  the  general  laws  of 
the  State  upon  the  subject  contain- 
ed in  the  article  of  the  Constitu- 
tion in  question.  An  act  to  pro- 
vide for  that  which  is  not  ordina- 
rily done  under  the  general  laws, 
and  for  which  no  general  provision 
is  made  by  law,  is  within  the  leg- 
islative power. 

Kerrigan  v.  Force,  68  N.  Y., 
384,  distinguished. 

I  do  not  think  patrolmen  upon 
the  police  force  of  cities  come 
within  the  constitutional  provis- 
ion. The  evil  aimed  at  by  that 
amendment  was  a  general  one,  ap- 
plying to  public  officers  "  during 
the  term  for  which  said  oflScers  are 
elected  or  appointed."  This  had 
reference  to  those  well-known 
State  and  County  offices  which 
were  elective  or  filled  by  appoint- 
ment for  a  certain  time.  Police- 
men were  local  and  not  the  subject 
of  general  laws,  nor  even  of  a  fixed 
term  in  office.  Their  numbers  va- 
ried with  circumstances,  and  their 
compensation  once  fixed  was  not 
designed  by  this  amendment  to 
continue  unchangeable. 

Judgment  aflBrmed. 

Opinion  by  Barnard,  P.  J. ; 
I  Dykman  and  Pratt,  J  J,,  concur. 


DA  MAGES.      CONTRACTOR. 
NEGLIGENCE. 

N.  Y.  Supreme  Court.     General 
Term.     Second  Dept. 

William  Martin,  respt.,   v.    The 
Tribune  Association,  applt. 
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Decided  Sept.,  1883. 

A  party  is  not  chargeable  with  the  negligeut 
acts  of  another  who  contracts  to  do  certain 
work  if  the  employment  of  the  contractor 
is  an  independent  one,  unless  the  work  as 
authorized  by  the  contract  necessarily  pro- 
duces the  injury,  or  unless  the  injuries 
were  occasioned  by  the  omission  of  some 
duty  imposed  upon  him. 

Appeal  from  judgment  in  favor 
of  plaintiff. 

This  action  was  brought  to  re- 
cover damages  from  injuries  sus- 
tained by  plaintiff  while  walking 
along  Nassau  street,  N.  Y.  City. 

The  erection  of  the  Tribune 
Building  in  1873-4  was  done  un- 
der special  written  contracts,  one 
with  O'Brien  to  take  down  the  old 
building  and  do  the  excavating 
and  build  certain  vaults  under  side- 
walk, &c.,  one  with  Batterson  to 
furnish  and  set  all  granite  work  in 
the  building.  Before  the  work  was 
begun  defendant  procured  permis- 
sion of  the  proper  municipal  au- 
thorities to  make  such  vaults,  and 
paid  the  city  therefor  $987.38. 
O'Brien  furnished  all  materials, 
hired  and  discharged  his  men  as 
he  pleased.  On  the  14th  of  Dec, 
1874,  while  the  work  of  building 
said  vaults  was  in  progress, O'Brien 
built  a  fence  or  guard  to  keep 
pedestrians  from  injury  on  his 
own  motion  and  without  any  di- 
rection from  defendant.  Plaintiff 
was  passing  along  by  the  side  of 
this  fence  when  it  fell  down  on 
him  and  threw  him  down,  and  in 
falling  his  face  and  head  struck 
on  a  block  of  granite  left  lying  in 
the  street  by  contractor  Batterson, 
and  he  was  injured. 

Clifford  A,  H.  Bartlett,  for 
respt. 


Cornelius  A.  Bunkle,  for  applt. 
Heldy  That  the  general  rule  is 
that  he  who  does  the  injury  must 
respond.  The  exception  to  it  is 
that  a  master  shall  be  held  liable 
for  the  damages  of  a  servant  whom 
he  selects.  The  sole  question  in 
this  case  is  whether  the  employ- 
ment of  the  contractor  is  an  inde- 
pendent one.  If  it  is,  then  the 
relation  of  master  and  servant 
does  not  exist,  and  there  is  no  li- 
ability upon  defendant's  part  for 
the  negligent  acts  of  the  contract- 
ors or  their  employees.  There 
can  be  no  question  but  that  the 
employment  was  independent  *  * 
*  *  The  case  is  covered  by  the 
case  of  McCaflfery  v.  The  Spuyten 
Duyvel  Ac.  RR.,  61  N.  Y.,  178. 
Defendant  did  not  employ  the 
workmen,  had  no  power  to  dis- 
charge them.  ''Hence,  the  rule 
of  respondeat  superior  applies ; 
and  the  principal  for  whom  the 
men  were  working  and  by  whom 
they  were  employed  and  not  the 
defendant  is  liable  for  the  dam- 
age done  to  the  plaintiff."  See 
also  66  N.  Y.,  181. 

The  case  is  not  one  where  de- 
fendant was  rendered    liable  be- 
cause the  work  contracted  for  was 
a  trespass  or  was  a  nuisance,  or 
i  was  performed  according  to  con- 
j  tract  and    the  result  occasioned 
'  the  injury.  *  *  *    Defendant  ob- 
tained   permission   to  build    this 
vault,   and    neither   trespass    nor 
nuisance  can  be  alleged  against  an 
act  which  is  permitted  in  the  streets 
{  of  the  city  of  New  York  by  legis- 
i  lative  and    municipal    authority. 
18  N.  Y.,  79  ;  76  N.  Y.,  475 ;  61 
.  N.  Y.,  224  ;  29  N.  Y.,  591. 
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The  principle  of  this  case  is  not 
questioned  in  Mairs  v.  Manhattan 
Real  Estate  Association,  89  N.  Y., 
498.  It  was  held  in  that  case  that 
permission  to  build  a  vault  under 
the  side-walk  gave  no  right  to 
collect  the  water  from  the  street 
and  throw  it  in  the  excavation  and 
so  upon  a  private  owner  adjacent. 
As  to  passengers  upon  the  street 
the  act  done  was  lawful.  The 
structure  being  lawful  all  the  acts 
necessary  to  be  done  in  complet- 
ing it  were  collateral  to  the  un- 
dertaking. If  the  fence  was  in- 
suflBcient  or  if  the  contractor  went 
beyond  the  permit  in  obstructing 
the  street,  these  acts  are  to  be 
chargeable  to  the  person  who  did 
thera. 

Judgment  reversed  and  new  trial 
granted,  costs  to  abide  event. 

Opinion  by  Barnard^  P.  J.  ; 
Dykman^  /.,  concurs. 


JUDGMENT.      REMEDIES. 

N.  Y.  Supreme  Court.    General 
Term.   Second  Dept. 

Theodore  B.  Gates,  applt,,  v. 
Henry  S.  Young,  respL 

Decided  Sept.,  1883. 

A  judgment  creditor  is  not  to  be  stayed  in 
proceedings  supplementary  to  execution 
because,  pending  the  same,  he  institutes  an 
action  to  make  his  judgment  a  lien  on  cer- 
tain real  estate,  in  which  it  is  alleged  the 
defendant  is  equitably  interested.  The 
remedies  are  concurrent,  and  the  creditor 
may  prosecute  either  or  both  until  satisfac- 
tion of  his  judgment  in  the  absence  of  any 
plea  of  abuse  against  which  the  party  re- 
quires protection. 

Appeal  from  an  order  staying 
examination  of  defendant  on  sup- 
plementary proceedings. 


Plaintiff  recovered  a  judgment 
against  defendant  in  the  City 
Court  of  Brooklyn,  and  instituted 
proceedings  supplementary  to  ex- 
ecution before  the  County  Judge 
of  Westchester  County.  Pending 
such  proceedings  plaintiff  com- 
menced an  action  in  this  court 
against  defendant  and  others  to 
make  his  judgment  a  lien  on  cer- 
tain real  estate  in  Westchester 
County,  in  which  it  is  alleged  this 
defendant  had  an  equitable  inter- 
est. Defendant  moved  for  and 
obtained  an  order  in  this  court 
staying  the  said  proceedings  sup- 
plementary in  the  other  action, 
pending  as  aforesaid,  until  the  de- 
termination ot  the  action  in  this 
court.  Plaintiff  denied  that  he 
was  conducting  the  proceedings 
for  the  purpose  of  obtaining  evi- 
dence to  be  used  in  the  action,  and 
stated  that  his  purpose  was  to  dis- 
cover property  applicable  to  the 
payment  of  said  judgment. 

W.  Brown^  Jr.^  and  T,B.  Oates^ 
for  applt. 

Close  &  HoberisoTiy'for  respt. 

Held^  That .  if  such  order  was 
granted  in  the  discretion  of  the 
court  in  which  the  action  was  pend- 
ing, the  discretion  was  erroneously 
exercised  in  this  case,  as  the  proof 
discloses  no  abuse  against  which 
the  party  requires  protection. 

That  the  plaintiff  had  two  con- 
current remedies  and  had  the  right 
to  prosecute  either  or  both,  until 
his  judgment  was  satisfied. 

Order  reversed  with  costs. 

Opinion  by  Pratty  J.;  Bar- 
nardy  P,  J.y  concurs. 
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LAND  CONTRACT.     SURREN- 
DER. 

N.  Y.  Supreme  Court.  General 
Term..  Fourth  Dept. 

Araasa  P.  Hart,  respl.,  v.  Ma- 
thias  Britton  et  al.,  applts. 

Decided  June,  1883. 

A  contract  to  sell  and  convey  lands  on  pay- 
ment of  the  purchase  price  at  a  time  and  in 
a  manner  agreed  upon  does  not  convey  an 
estate  or  interest  in  lands,  and  such  contract 
may  be  cancelled  or  surrendered  by  parol 
agreement. 

Appeal  from  judgment  in  favor 
of  plaintiff,  entered  upon  the  report 
of  a  referee,  for  the  value  of  farm 
products  alleged  to  have  been 
wrongfully  converted  by  defend- 
ants. 

Defendants  were  judgment  cred- 
itors of  one  S.,  and,  as  such,  pro- 
cured an  execution  to  be  issued,  by 
virtue  of  which  certain  crops 
growing  on  plaintiffs  farm  were 
levied  upon  and  sold. 

It  appeared  that  in  January, 
1867,  plaintiff  entered  into  a  con- 
tract to  sell  and  convey  the  farm  to 
S.  on  payment  of  the  purchase 
price,  which,  by  the  terms  of  the 
instrument,  was  to  be  paid  in  nine 
equal  annual  instalments.  The 
contract  provided  that  if  S.  failed 
to  perform  the  contract  or  any  part 
of  it,  plaintiff  should  immediately 
have  the  right  to  declare  the  same 
void  and  retain  whatever  has  been 
paid  thereon  and  all  improvements 
on  the  premises ;  might  consider 
S.  as  his  tenant,  holding  over  with- 
out permission,  and  might  take 
possession  of  the  premises  and  re- 
move S.  therefrom.  On  March  3, 
1877,  S.  had  failed  to  perform  and 


was  indebted  to  plaintiff,  and,  on 
plaintiff's  requirement,  surren- 
dered the  contract  and  his  interest 
in  it  by  delivering  up  the  contract 
to  plaintiff,  erasing  the  signatures 
and  writing  across  it  that  the  same 
was  taken  up  and  cancelled.  It  was 
verbally  agreed  at  that  time  that, 
if  the  farm  was  not  sold  by  April 
1,  S.  might  remain  and  work  it; 
that  plaintiff  should  put  on  stock 
and  furnish  the  money  required 
to  carry  it  on ;  that  all  the  pro- 
ducts should  belong  to  plaintiff; 
that  S.  for  his  services  should 
have  whatever  of  the  products  he 
needed  for  the  use  of  himself  and 
family,  and  that  if  he  reduced 
his  indebtedness  by  a  certain 
amount  he  should  have  a  new 
contract.  S.  was  working  the 
farm  under  this  agreement  when 
the  crops  were  levied  upon  and 
sold. 

The  referee  found  that  the  crops 
belonged  to  plaintiff,  and  that  he 
was  entitled  to  recover. 

Appellants  contend  that  the  con- 
tract vested  in  S.  an  interest  in  the 
real  estate ;  that  it  could  not  be 
surrendered  by  the  erasing  of  the 
signatures  and  writing  across  the 
face  of  the  contract  the  words  of 
cancellation  referred  to;  that  it 
could  only  be  surrendered  by  a 
deed  or  conveyance  in  writing, 
subscribed  by  the  party  surrender- 
ing the  same  or  his  legal  agent. 

A.  L,  Johnson,  for  applts. 

(7.  W.  Avery,  for  respt. 

Held,  Untenable.  A  contract  to 
sell  and  convey  lands  upon  pay- 
ment of  the  purchase  price  at  the 
time  and  in  the  manner  agreed 
upon  does  not  operate  to  convey 
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an  estate  or  interest  in  lands.  It 
simply  creates  an  equitable  right 
to  have  an  estate  or  interest  in  the 
lands  conveyed  at  some  future 
time  upon  the  performance  by  the 
vendee  of  the  terms  of  the  agree- 
ment. Until  such  performance  he 
is  not  vested  with  an  estate  or  in- 
terest such  as  is  contemplated  by 
the  statute.  8  R.  S.  (6th  ed.),  141, 
§  6.  Such  being  the  case,  there  is 
nothing  in  the  provision  of  the 
statute  which  prevents  the  parties 
from  cancelling  and  surrendering 
the  contract  by  parol  agreement. 
37  N.  Y.,  224;  7  Cow.,  48;  11 
Hun,  475. 

Again,  the  contract  in  this  case 
contained  >express  provit*ions  to 
the  effect  that,  in  case  S.  failed  to 
perform  his  part  of  the  contract, 
plaintiflf  might  declare  the  same 
void  and  re-enter  the  premises. 
That  S.  did  fail  to  perform  and 
plaintiflf  did  re-enter  in  the  man- 
ner spoken  of  are  facts  found  by 
the  referee.  It  thus  appears  to 
have  been  annulled  in  accordance 
with  its  own  provisions,  and  in 
this  regard  is  brought  within  the 
rule  laid  down  in  DeLancy  v. 
Ganong,  5  Seld.,  9,  27. 

Judgment  affirmed. 

Opinion  by  Haight^  J.;  Smithy 
P.  J.J  and  Hardin,  /.,  concur. 


AGENCY.     BANKRUPTCY. 

N.  Y.  Supreme  Court.     General 
Term.    First  Dept. 

Isaac  N.  Phelps  et  al.,  plffs,^  v. 
Robert  B.  Borland,  deft 

Decided  Aug.  7,  1883. 
Vol.  17.— No.  24. 


Bills  and  notes,  and  writings  under  seal, 
signed  by  an  agent  in  his  own  name,  bind 
him  exclusively.  Such  written  contracts 
to  bind  the  principal  must  be  in  the  name 
of  the  principal. 

A  creditor  may  prove  his  debt  in  bankruptcy 
without  suriendering  the  security  of  a  third 
person  which  he  holds,  and  may,  notwith- 
standing this  proof,  proceed  to  enforce  his 
security  against  such  third  person;  pro- 
vided, however,  he  does  not  take  under  the 
bankruptcy  and  the  security  more  than  the 
full  amount  of  the  debt. 

Motion  by  defendant  for  a  new 
trial  upon  exceptions  directed  to 
be  heard  in  the  first  instance  at  the 
General  Term. 

The  court  below  directed  a  ver- 
dict for  plaintiffs  against  objection 
and  exception  by  defendant.  The 
action  was  against  the  drawer  of 
a  draft  protested  for  non-accept- 
ance. The  defence  interposed  was 
that  defendant  drew  the  draft  as 
agent  for  the  drawees  and  plain- 
tiflfs  took  same  with  such  knowlr 
edge,  and  defendant's  proof  tended 
to  establish  that  to  be  che  case. 

Furthermore,  defendant  set  up 
by  8upplenu?ntal  answer  that  the 
drawees,  residents  of  England,  had 
been  'discharged  in  the  English 
Bankruptcy  Court  by  a  composi- 
tion with  their  creditors  under  that 
Bankrupt  Act,  although  it  did 
not  appear  that  so  far  as  this  draft 
was  concerned  plaintiffs  had  at- 
tempted to  prove  any  claim  against 
the  drawees,  if,  in  the  absence  of 
acceptance,  there  could  be  any.  It 
did  appear,  however,  that  plain- 
tiflfs  were  included  by  the  drawees 
as  creditors  in  the  bankruptcy 
schedules. 

Frank  Z).  Sturges,  for  deft. 

Thomas  H,  Hnbhard,  for  plflfs. 

Held^*TtL2ii  the  evidence  estab- 
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lishes  no  defence  ;  that  the  draft 
was  signed  by  defendant  in  his  in- 
dividnal  capacity,  and  such  being 
the  case  he  bound  himself  person- 
ally for  the  payment  of  the  bill, 
irrespective  of  the  question 
whether  he  was  acting  as  thie  agent 
of  the  drawees,  and  irrespective  of 
the  question  whether  plaintiffs  had 
knowledge  that  he  was  so  acting. 
The  law  upon  this  subject  is  that 
bills  and  notes  and  writings  under 
seal,  signed  by  an  agent  in  his  own 
name,  bind  him  exclusively,  and 
that  an  agent's  contract,  in  order 
to  bind  the  principal,  must  be  in 
the  principal's  name.  Wharton 
on  Agency,  §  504  ;  1  Parsons  on 
Bills  and  Notes,  92.  And  this  is 
true,  although  the  agency  was 
disclosed  to  the  payee  when  the 
note  was  made.  51  N.Y.,  23  ;  840 
Barb.,  119. 

Assuming  that  the  proof  of  the 
drawees'  discharge  in  bankruptcy 
was  shown  as  above  stated,  that 
was  insufficient  to  constitute  any 
defense.  A  creditor  m^y  prove  his 
debt  in  bankruptcy  without  sur- 
rendering the  security  of  a*  third 
person  which  he  liolds,  and  may, 
notwithstanding  such  proof,  pro- 
ceed to  enforce  his  security  against 
such  third  person;  provided,  how- 
ever, he  does  not  take,  under  the 
bankruptcy  and  the  security,  more 
than  the  full  amount  of  the  debt. 
1  Story,  393;  13  Mass.,  1;  42 
Georgia,  192;  48  N.  H.,  411. 

The  drawees  were  discharged 
from  liability  upon  the  paper  by 
no  act  of  plaintiffs,  but  by  a  pro- 
ceeding instituted  and  carried  on 
by  themselves,  under  the  author- 
ity of  the  laws  of  their  domicil. 


The  verdict  was  proper. 
Motion  denied,  with  costs. 
Opinion  by  Daniels^  •/./  Davis^ 
P.  •/.,  and  Brady ^  J.,  concur. 


CRIMINAL  LAW.  EVIDENCE. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

The  People,  respts.^  v.  Jere- 
miah White,  applt. 

Decided  Sept.,  1883. 

Where  declarations  of  one  defendant  to  an 
officer,  in  the  absence  of  his  co-defendant, 
were  admitted  on  tlie  trial  of  both  defend- 
ants without  objection,  a  motion  to  strike 
out  said  declarations  was  properly  denied, 
for  the  motion  should  have  been  that  the 
justice  should  instruct  the  jury  not  to  con- 
sider such  evidence  as  against  said  co- 
defendant. 

Appeal  from  a  judgment  of  the 
Court  of  Sessions,  affirming  a  judg- 
ment of  the  Court  of  Special  Ses- 
sions. 

Defendant,  with  one  M.,  was 
convicted  of  petty  larceny.  De- 
fendant was  convicted  upon  decla- 
rations made  by  M.  to  an  oflScer  in 
the  absence  of  defendant.  This 
evidence  was  admitted  without 
objection,  but  subsequently  de- 
fendant moved  to  strike  it  out, 
which  motion  was  denied. 

Nelson  H.  Baker ^  Dist.-Atty., 
for  respts. 

John  Oibney^  for  applt. 

Held,  That  as  the  declarations 
of  M.  were  competent  against  him- 
self, the  motion  to  strike  them  out 
was  properly  refused. 

That  the  proper  motion  to  be 
made  was  that  the  justice  instruct 
the  jury  not  to  consider  such  evi- 
dence against  defendant. 
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That  the  case  was  properly  sub- 
mitted and  the  verdict  warranted 
by  the  evidence. 

Conviction  atBrmed. 

Opinion  by  PralU  /.  /  Bar- 
nard,  P.  /.,  and  DyJcmaUy  J.,  con- 
cur. 


COSTS. 

N.  Y.  Supreme  Court.     General 
Term.     Fourth  Dept. 

Walter  D.  Green,  applt,^  v.  The 
Trustees  of  the  Village  of  Canan- 
daigua,  respis. 

Decided  June,  1883. 

WTiere  a  complaint  alleged  that  plaintiff  was 
the  owner  of  certain  premises  and  that  de- 
fendant constructed  a  covered  sewer  which 
discharged  its  contents  on  plaintiff's  prem- 
ises causing  a  nuisance,  and  the  answer  de- 
nied the  allegations  except  that  defendant 
is  a  municipal  corporation  and  set  up  that 
the  alleged  sewer  was  a  natural  watercourse 
and  that  the  village  claimed  title  adverse  to 
plaintiff,  Held,  That  a  claim  of  title  to  real 
estate  arose  on  the  pleadings  within  the  pro- 
visions of  §  3228  of  the  Code. 

Section  3245  of  the  Code  does  not  apply  to  a 
claim  for  unliquidated  damages  against  the 
defendant  corporation  alleged  to  have  been 
sustained  by  reason  of  a  tort. 

Appeal  from  order  directing  a 
retaxation  of  plaintiff's  bill  of 
costs  and  that  the  same  be  struck 
out  and  disallowed. 

Action  to  recover  damages  al- 
leged to  have  been  sustained  by 
plaintiff  by  reason  of  the  overflow 
and  discharge  of  a  sewer  on  his 
lands. 

The  complaint  alleged  that 
plaintiff  is  the  owner  of  the  real 
estate  described  ;  that  defendant 
constructed  a  covered  sewer  in  and 
through  the  village,  injto  which 
flows   the  surface  water  from  the 


streets  of  the  village,  with  other 
highly  offensive,  deleterious  mat- 
ter, and  that  the  entire  contents  of 
the  sewer  are  thrown  on  the  prem- 
ises of  plaintiff,  causing  a  nui- 
sance and  damaging  his  property, 
&c.  The  answer  admitted  that  de- 
fendant is  a  municipal  corporation, 
denied  all  the  other  allegations  of 
the  complaint,  and  sec  up  a  defense 
that  the  alleged  sewer  is  a  natural 
watercourse  and  that  the  village 
had  used  it  for  upwards  of  thirty 
years  and  claimed  title  adverse  to 
plaintiff.  Plaintiff  recovered  a  ver- 
dict of  six  cents  and  no  certificate 
that  the  title  to  real  estate  came  in 
question  on  the  trial  was  filed. 
W.  H.  Adams^  for  applt. 

Chas,  H,  Paddock^  for  respts. 

Held,  That  a  claim  of  title  to 
real  estate  arose  on  the  pleadings, 
and  that  plaintiff  was  entitled  to 
recover  costs ;  that  the  case  of 
Kelly  V.  N.  Y.  &  M.  B.  R.  Co.,  81 
N.  Y.,  233,  is  in  point  and  controll- 
ing on  this  question. 

It  is  claimed  that  plaintiff  is  not 
entitled  to  costs  because  the  claim 
was  not  presented  to  the  chief  fis- 
cal officer  of  the  corporation  for 
payment  under  §  3245  of  the  Code. 
The  statute  under  which  defendant 
was  organized  provides  that  '*  No 
account  or  claim  against  the  vil- 
lage shall  be  paid  until  it  shall 
have  been  presented  to  the  trustees 
thereof  and  audited  and  allowed 
by  them  ;  that  no  such  account  or 
claim  shall  be  audited  or  allowed 
by  the  trustees  unless  it  shall  be 
made  out  in  items  and  shall  be  ac- 
comi)anied  by  an  affidavit  of  the 
person  claiming  to  have  done  the 
service  or  made  the  disbursements 
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therein  charged  that  the  several 
items  of  such  account  or  claim  are 
correct ;  that  the  services  therein 
charged  have  been  rendered  ;  that 
the  disbursements  therein  charged 
have  been-  made  and  that  no  part 
thereof  has  been  paid." 

Held^  That  these  provisions  have 
reference  to  claims  arising  out  of 
contract.  This  action  was  to  re- 
cover damages  alleged  to  have  been 
sustained  by  reason  of  a  tort. 
The  damages  are  unliquidated. 
No  services  have  been  performed 
or  disbursements  made.  It  has 
been  repeatedly  held  that,  as  to 
such  claims,  they  are  not  required 
to  be  presented  to  the  chief  fiscal 
officerof  the  corporation.  15N.Y., 
512;  3  Abb.  Ct.  of  App.  Dec,  83 ; 
50  Barb.,  594;  11  Hun,  217,  affd 
74  N.  Y.,  603 ;  4  Hun,  321 ;  23  id., 
68  ;  25  id..  301. 

Baine  v.  City  of  Rochester,  85 
N.  Y.,  523,  distinguished. 

Order  reversed,  with  $10  costs 
and  disbursements. 

Opinion  by  Haight,  J. ;  Hardin. 
J.^  concurs;  Smithy  P.  7.,  not 
voting. 

BILLS   AND    NOTES.     BANK- 
RUPTCY. 

N.  Y.  Supreme  Court.    General 
Term.     First  Dept. 

Isaac  N.  Phelps  et  al.,  plffs,^  v. 
Robert  B.  Borland,  deft. 

Decided  Aug.  7,  1883. 

The  discharge  of  a  debtor  under  the  provis- 
ions of  the  insolvent  laws  of  another  State 
or  the  law  of  a  foreign  country  does  not  op- 
erate to  discharge  the  debtor's  obligation 
upon  a  contract  due  and  owing  to  a  citi- 
zen of  the  State  of  New  York. 

The  voluntary  appearance  of  a  creditor  re- 


siding here  in  bankruptcy  proceedings  in 
England,  and  proof  of  his  debt  in  such 
foreign  bankruptcy  court,  and  the  accept- 
ance by  such  creditor  of  his  proportionate 
share  of  his  debt,  which  debt  was  included, 
as  required  by  the  English  bankrupt  act,  in 
the  schedule  of  debt«  presented  at  the  meet- 
ing of  creditors  in  the  composition  proceed- 
ings, operates  to  discharge  the  debtor,  and 
also  a  person  who  stands  in  the  relation  of 
security  to  such  debtor. 
While  it  is  true  as  a  general  rule  of  law  that 
the  force  and  effect,  as  well  as  the  validity 
of  a  contract,  are  to  be  determined  by  the 
laws  of  the  country  where  by  its  terms  it  is 
to  be  performed,  yet  this  principle  has  not 
in  this  country  been  extended  so  far  as  to 
give  a  debtor's  discharge  in  foreign  bank- 
ruptcy proceedings  the  effect  of  discharging 
debts  due  and  owing  to  a  citizen  of  this 
State. 

Motion  by  the  plaii^tiflfs  for  a 
new  trial  upon  exceptions  ordered 
to  be  first  heard  at  General  Term. 

Action  upon  a  certain  acceptance 
of  a  draft  drawn  by  defendant  and 
accepted  by  the  drawees,  of  Liver- 
pool, and  made  payable  in  London, 
which  draft  was  protested  for  non- 
payment, of  which  notice  of  pro- 
test the  defendant  drawer  received 
due  notice. 

The  defense  set  up  and  estab- 
lished by  proof  at   the  trial  was 
that   the   acceptors  had  been  dis- 
charged   in    England    under    the 
bankrupt  law,  having   thereunder 
made    a    composition   with    their 
creditors,  including  the  plaintiffs, 
who  voluntarily  proved  their  claim 
upon  the  draft  in  suit,  and  accept- 
ed the  proportionate  amount  of 
their  claim  thereon  under  the  com- 
position proceedings  in  bankrupt- 
cy.    The  court  below  held,  against 
objection  and  exception,  that  such 
voluntary  appearance  and  proof  of 
claim  by  .plaintiffs  in   the  English 
bankruptcy  proceedings,   and  the 
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acceptance  of  tlieir  pro  rata  share 
of  their  claim  therein,  the  same 
being  included  in  the  list  of  debts 
presented  at  its  composition  meet- 
ing of  creditors,  operated  to  dis- 
charge the  debtors  who  were  the 
acceptors  of  the  draft  in  suit, 
and  also  operated  to  discharge  the 
defendant  who  stood  in  the  rela- 
tion of  surety  to  the  acceptors, 
and  directed  a  verdict  for  defend- 
ant. 

Thomas  H,  Hubbard,  for  plffs. 

Frank  D,  Sturges,  for  deft. 

Held^  No  error;  that  while  it 
is  true,  as  a  general  rule  of  law, 
that  the  force  and  effect  as  well  as 
the  validity  of  a  contract  are  to 
be  determined  by  the  laws  of 
the  country  where,  by  its  terms, 
it  is  to  be  performed,  yet  this  prin- 
ciple has  not  in  this  country  been 
extended  so  far  as  to  give  a  debt- 
or's discharge  in  foreign  bank- 
ruptcy proceedings  the  effect  of 
discharging  debts  due  and  owing 
a  citizen  of  this  State.  2  Gray, 
43;  10  Met.,  597;  1  Cliflf,  511,  S.  C, 
1  Wallace,  223;  12  Wheat.,  213;  2 
Parsons  on  Bills,  360. 

But  the  voluntary  appearance  of 
plaintiflfs,  being  creditors,  in  the 
foreign  bankruptcy  proceedings, 
and  proof  of  their  debt  therein, 
and  acceptance  of  their  propor- 
tionate share  of  their  claim  in  the 
composition  proceedings,  which 
claim  was  included  in  the  list  of 
debts  presented  at  the  composition 
meeting,  operated  to  discharge  the 
debtors  from  all  further  obligation 
to  plaintiffs,  and  also  upon  well- 
established  principles,  11  Barb., 
559,  governing  the  relation  of 
principal  and  surety,  operated  to 


discharge  defendant,  who,  as  draw- 
er of  the  draft,  after  acceptance 
stood  in  the  relation  of  surety  to 
the  acceptors.  The  direction  of 
the  verdict  was  right,  and  motion 
for  a  new  trial  should  be  denied, 
and  judgment  ordered  for  defend- 
ant on  the  verdict. 

Opinion  by  Daniels^  J.;  Davis, 
P,  J.  and  Brady,  /.,  concur. 


ADMINISTRATOR. 

N.  Y.  Supreme  CoifRT.  General 
Term.     Second  Dept. 

In  re  application  of  L.  J.  Go4- 
dard  for  administration  upon  es- 
tate of  C.  W.  Goddard. 

Decided  Sept.  1883. 

When  the  persons  primarily  entitled  to  ad. 
minister  upon  the  estate  of  a  deceased 
person  petition  the  Surrogate  for  the  ap- 
pointment of  the  Brooklyn  Trust  Co.  as 
such  administrator  said  company  is  en- 
titled to  administer  thereon  in  preference 
to  the  Public  Administrator. 

Appeal  from  two  orders  made 
by  the  Surrogate  of  Kings  County, 
the  lirst  denying  the  application  of 
appellant  tliat  letters  of  adminis- 
tration issue  to  the  Brooklyn  Trust 
Company,  the  second  granting  the 
application  of  the  Public  Admin- 
istrator and  issuing  letters  of 
administration  to  him.  The  facts 
sufficiently  appear  in  the  opinion, 

Bergen  &  DyTcman,  for  applt. 

Charles  H,  Otis,  for  respt. 

Held,  That  it  cannot  be  sup- 
posed that  the  Legislature  passed 
two  important  acts  at  the  same 
session  without  intending  that 
both  should  have  effect.  The 
Brooklyn  Trust  Co.  was  chartered 
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in"1866.  Chap.  671.  By  the  origi- 
nal charter  this  company  could 
not  be  an  administrator  of  a  de- 
ceased intestate.  In  1871  (Chap. 
335)  the  Legislature  created  a  pub- 
lic administrator  for  Kings  Coun- 
ty. It  was  provided  that  this 
public  administrator  could  act 
only  when  there  was  no  widow, 
husband  or  relative  a  resident  of 
the  State  entitled  to  take. 

In  1877,  the  Trust  Company 
and  public  administrator  acts 
were  both  amended.  By  Chap. 
157,  Laws  of  1877,  it  wts  provided 
by  amendment  to  sec.  4  of  the  or- 
iginal act  that  the  public  adminis- 
trator should  have  absolute  and 
sole  authority  to  administer  when 
there  was  no  widow,  husband  or 
next  of  kin  entitled  to  distribu- 
tive share  in  the  estate,  entitled, 
competent  or  willing  to  take  out 
letters.  By  Chap.  383  of  1877,  in 
cases  where  there  was  no  person 
entitled  to  a  distributive  share  in 
the  estate  competent,  qualified  or 
willing  to  administer  it  was  pro- 
vided that  the  Surrogate  may  ap- 
point, at  the  request  of  a  party 
interested  in  the  estate,  the  Trust 
Company  such  administrator.  By 
Chap.  124  of  the  Laws  of  1882, 
the  public  administrator  act  was 
again  amended  so  as  to  give  the 
public  administrator  the  prior 
right  and  authority  ''to  adminis- 
ter when  there  was  no  widow, 
husband  or  next  of  kin  entitled, 
competent  or  willing  to  take  ad- 
ministration. These  laws  thus 
stood  when  the  present  case  arose. 
Charles  W.  Goddard  died  in 
Brooklyn,  being  a  resident.  He 
left  two   sisters    there  competent 


to  take  administration.     He  also 
left  two  children   of    a  deceased 
sister,  both  minors.    There  was  no 
other  person  residing  in  the  State 
entitled  to  a  distributive  share  of 
the    estate.     There    was    another 
sister    residing    in    Illinois.     Tne 
three  sisters    petitioned  the   Sur- 
rogate to  appoint  the  Trust  Com- 
pany administrator  if  there   was 
no  person   having  a  prior   right. 
The  public  administrator  opposed 
the  issuing  of  letters  to  the  Trust 
Company,  and  asked  that  they  be 
issued  to  himself.     The  Surrogate 
denied  the  petition  of  the  next  of 
kin  and  granted  that  of  the  pub- 
lic administrator.      The    next  of 
kin  api>ealed    from   both  orders. 
The  legislation  is  apparently  con- 
tradictory.    The  Surrogate  holds 
that   the   right    to   grant    letters 
to   the    Trust  Company    is     per- 
missive only.     Upon  this  view  he 
decides  that  the  public  adminis- 
trator is   the   best  administrator. 
Can  this  be  the  true  intent  of  the 
Trust    Company's    charter?    The 
company  is  by  law  declared  to  be 
a  good  executor  and  administra- 
tor, and  the  court  empowered  to 
appoint  the  same  administrator  or 
not,  according    to   its  discretion, 
and  this  in  the  face  of  a  good  en- 
actment   that    the  public  admini 
istrator  has  the  prior  right  to  such 
administration.     Can   the   public 
administrator    be    absolutely  eu- 
titled  and  at  the  same   time  the 
court  be  permitted  to  grant  away 
the  letters  evidencing  that  right  to 
another?    By   the   Revised  Stat- 
utes any   person  entitled   to  ad- 
ministration could  consent  that  an- 
other   competent    person  not  en- 
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titled  be  joined  with  him.     The 
power  given  to  Sayi'ogates  was  in 
the  same  words,  ''may  appoint." 
2  R.  S.  19,  §  34.     Under  this  pow- 
er for  many  years  letters  have  been 
granted  to  a  person  entitled  and 
persons  not  entitled  to  administer 
estates.       Such    right    has    never 
been    denied.     Is    not    the    Trust 
Company's    charter    intended    to 
cover  a  class  of  cases  where  there 
are  persons  entitled  or  interested 
in  an  estate   to  choose   the  Trust 
Company  as    the  administrator  ? 
If  the  Trust  Company  was  a  natu- 
ral person  these  sisters  could  join 
it  with  them  under  the  law  as  it 
stood  without  regard  to  the  char- 
ier of  the  Trust  Company.     The 
language  of  the  statute  is    "per- 
sons," and   this  charter   makes  a 
sound,   safe,   well-managed  Trust 
Company  a  competent  administra- 
tor if  the  interested  parties  elect 
to  have  it  so.     In  such  cases  there 
is  a  person  competent  and  willing 
to  take,  and  the  public  adminis- 
trator has  no   jurisdiction  in  the 
matter.     This  construction  of  the 
acts  accords  with  the  spirit  of  the 
law  in  relation  to  the  administra- 
tion upon  estates.     The  order  in 
which  parties  are  entitled  is  care- 
fully stated  in  the  section,  begin- 
ning with  the  closest  relations  and 
next  of  kin.     Those  are  to  have 
the  right  who  are  most  interested. 
Persons  entitled  may  include  one 
or  more  to  act  with  them  who  are 
strangers.     It  is  not  inharmonious 
in    Brooklyn    to  permit  heirs    to 
have  the  Trust  Company  act  alone. 
This  will  permit   those   who    are 
most  interested  to  do  their  busi- 
ness in  their  own  way  and  through 


their  chosen  agent.  If  this  is  the 
correct  conclusion  it  is  immaterial 
whether  "may"  means  "must" 
or  not.  If  the  ease  is  not  one  of 
right  to  the  public  administrator 
to  take  letters  the  Surrogate 
should  have  granted  the  petition 
of  the  heirs,  even  if  he  had  power 
to  refuse. 

Orders  reversed  and  proceed- 
ings remitted  to  the  Surrogate  to 
grant  letters  to  the  Trust  Com- 
pany in  accordance  with  the 
prayer  of  the  petitioners. 

Opinion  by  Barnard^  P.  /.  / 
Dykman  and  Pratty  JJ;^  concur. 


ADMINISTRATORS. 

N.  Y.  Supreme  Court.    General 
Term.     First  Depi\ 

John    Paret,  adm'r.,    vW.^    v. 
Thomas  Kenneally,  deft 

Decided  May  11,  1883. 

Defendant  purchased  at  public  auction  a 
piece  of  real  estate  from  plaintiff  as  an  ad- 
ministrator with  his  will  annexed.  The 
testator  by  his  will  authorized  his  execu- 
tors to  sell  the  real  estate  at  public  or  pri- 
vate sale.  Defendant  paid  a  deposit  of  10 
per  cent. ,  and  subsequently  refused  to  com- 
plete the  purchase  on  the  ground  that  plain- 
tiff could  not  convey  a  perfect  title  in  fee 
simple.  EM,  That  there  seems  to  be  too 
much  doubt  about  the  power  of  the  plain- 
tiff to  convey  such  a  title  to  warrant  the 
court  in  compelling  the  defendant  to  per- 
form his  contract.  That  it  is  well  settled 
that  a  court  of  equity  will  not  compel  a 
person  to  accept  a  doubtful  title. 

Case  submitted  under  the  pro- 
visions of  the  Code. 

Defendant  purchased  certain 
real  property  at  public  auction 
which  was  sold  by  defendant 
as    administrator   with     the    will 
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annexed  of  the  estate  of  P. 
deceased.  The  testator,  by  his 
will  authorized  his  executors  to 
sell  the  real  estate  at  public  or  pri- 
vate sale  at  any  time  or  times  they 
might  deem  advisable.  Defendant 
paid  the  first  instalment  on  the 
purchase  price,  but  refused  to  com- 
plete the  purchase  on  the  ground 
that  plaintiff  could  not  convey  a 
good  and  valid  title  in  fee  simple 
to  the  property. 

A.  Furber,  for  plflf. 

J.  Hayes^  for  deft. 

Held^  That  the  question  of  the 
right  of  an  administrator  with  the 
will  annexed  to  sell  real  estate  un- 
der an  authority  conferred  by  the 
testator  on  his  executors  has  pro- 
voked a  great  deal  of  discussion. 
See  4  Sandf.  374;  8  Paige,  310; 
21  Wend.,  430;  25  Wend.,  224; 
27  N.  Y.,  362  ;  64  N.  Y.,  663. 

That  in  the  last  case  above  cited 
the  court  says  :  "  We  are  inclined 
to  think  that,  under  the  language 
ot  the  R.  S.,  an  administrator  with 
the  will  annexed  in  all  respects 
takes  the  powers  of  a  renouncing 
or  deceased  executor,  unless  a  per- 
sonal confidence  in  the  discretion 
of  the  person  who  is  named  as  ex- 
ecutor is  plainly  expressed  or  to 
be  implied.  Where  the  power  or 
trust  appears  to  be  annexed  to  the 
office  of  executor,  it  may  be  exe- 
cuted by  an  administrator  with  the 
will  annexed." 

That  in  this  case  a  personal  con- 
fidence in  the  discretion  of  the  per- 
son named  as  executor  is  not 
plainly  expressed  or  to  be  implied 
from  the  provisions  of  the  will,  61 
N.  Y.,  501  ;  but  that  the  results 
of  the    examination  of  the  cases 


upon  this  subject,  however,  is  that 
the  question  is  involved  in  too 
much  doubt  to  require  the  defend- 
ant to  complete  the  purchase. 

That  it  is  well  settled  chat  a 
court  of  equity  will  not  compel  a 
person  to  accept  a  doubtful  title. 

Judgment  for  defendant. 

Opinion  by  Brady,  J,;  Dams, 
P.  /.,  and  Daniels,  J.,  concur. 

[Note.— As  to  the  power  of  an 
administrator  with  the  will  an- 
nexed to  exercise  a  power  of  sale 
which  was  conferred  upon  the  ex- 
ecutors by  will,seea7ife,  246.— Ed.] 


NEW  TRIAL. 

N.  Y.  Court  of  Appeals. 

The  People,  respts.,  v.   Hovey, 
applL 

Decided  Oct,  9,  1883. 

The  evidence  of  a  physician  who  examined 
the  prisoner  the  day  following  the  homicide 
that  the  latter  was  oblivious  as  to  what  had 
occurred  for  a  week  is  not  sufficient  to  call 
for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence.  The  bearing  of  the 
evidence  on  the  responsibility  of  the 
prisoner  at  the  time  of  the  homicide  is  too 
remote. 

An  application  was  made  for  a 
new  trial  by  the  appellant  on  the 
ground  of  newly-discovered  evi- 
dence. The  newly-discovered  evi- 
dence is  in  substance  set  forth  in 
an  affidavit  of  a  physician,  who 
saw  the  prisoner  on  the  day  fol- 
lowing the  homicide  of  which  he 
was  convicted,  at  the  prison, 
that  at  that  time  the  prisoner  was 
oblivious  of  what  had  occurred  for 
a  week.     He  further  states  that  he 
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ascertained  that  the  prisoner  was 
accustomed  to  the  use  of  opiates 
and  sedatives  of  various  kinds.  It 
did  not  appear  that  the  prisoner 
was  not  when  examined  by  the 
physician  under  the  influence  of 
drugs  taken  after  tlie  homicide. 

Wm.  F,  Kintzing  and  Thomas 
F.  Orady,  for  applt. 

John  Vincent,  for  respts. 

Held,  That  this  evidence  is  only 
material  as  it  bears  upon  the 
criminal  responsibility  of  the  pris- 
oner at  the  time  of  the  homicide  ; 
that  its  bearing  upon  that  point  is 
too  remote,  the  want  of  conscious- 
ness of  the  prisoner  when  ex- 
amined by  the  physician  of  his 
acts  for  a  week  before  being  quite 
consistent  with  the  possession  of 
his  faculties  at  the  time  the  homi- 
cide was  committed. 

Order  of  General  Term,  affirming 
order  denying  motion  for  new 
trial,  affirmed. 

Per  curiam  opinion.  All  con- 
cur, except  Rapallo,  Miller  and 
Finch,  JJ.,  dissenting. 


JUDICIAL  SALES.      APPEAL. 

N.  Y.  Court  op  Appeals. 

Winter,  respL,  v.  Eckert  et  al., 
applts. 

Decided  Oct.  2,  1883. 

A  judicial  sale  cannot  be  attacked  on  appeal 
from  an  order  confirming  the  report,  so  long 
as  it  was  made  in  accordance  with  the  judg- 
ment. 

Where,  on  appeal  from  an  order  denying  an  ap- 
plication to  set  aside  the  sale,  it  did  not  ap- 
pear that  a  larger  price  could  be  realized  on 
u  resale,  and  the  fairness  of  the  sale  had  tvas 
not  contested.  Held,  That  the  application 
was  within  the  discretion  of  the  Court  be- 
Vol.  17— No.  24a. 


low;  tiiat  it  was  properly  denied,  and  that 
no  appeal  lies  to  this  Court  from  the  order 
of  the  General  Term  affirming  the  order  de- 
n3ing  that  application. 

This  was  an  appeal  from  ah  or- 
der of  General  Term,  aflBrmin^  an 
order  of  Special  Term,  made  in  the 
above  entitled  action,  confirming  a 
referee's  report  of  sale.  It  ap- 
peared that  the  sale  was  conducted 
under  the  directions  of  a  referee 
duly  appointed  by  the  court  to 
make  it,  and  in  accordance  with 
the  terms  prescribed  by  the  judg- 
ment authorizing  it.  The  judg- 
ment was  pronounced  in  an  action 
brought  by  W.,  as  one  of  the  ex- 
ecutors of  E.,  deceased,  and  as 
survivor  of  the  firm  of  E.  &  W., 
and  individually,  against  the  appel- 
lants, as  heirs,  legatees,  widow  or 
co-executor  of  E.  A  judgment 
was  rendered  therein  for  plaintiff 
which  still  remains  in  full 
force  as  a  binding  adjudication 
upon  all  the  parties  to  the  action. 
There  is  nothing  in  the  record  to 
show  that  the  sale  was  not  con- 
ducted in  strict  conformity  with 
the  terms  of  the  judgment  and 
the  rules  of  law  regulating  such 
sales. 

Ashbel  P.  Fitch,  for  applts. 

Randolph  Ouggenheimer,  for 
respt. 

Held,  That  the  order  confirming 
the  report  of  sale  should  be  af- 
firmed. 

There  was  also  an  appeal  from  an 
order  of  General  Term,  affirming 
an  order  of  Special  Term  denying 
a  motion  to  reopen  and  order  a  re- 
sale of  the  property.  The  moving 
papers  did  not  slmw  that  the  prop- 
erty was  sold  at  an  inadequate 
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price,  or  that  a  larger  price  could 
reasonably  be  expected  to  be  ob- 
tained on  a  resale,  but  it  appeared 
that  there  was  a  large  attendance  at 
the  sale,  that  the  bidding  was  spir- 
ited and  the  prices  obtained  satis- 
factory to  the  present  appellants  at 
the  time  of  the  sale.  It  also  ap- 
peared that  the  sale  was  fairly  con- 
ducted upon  a  notice  containing  all 
that  was  necessary  to  apprize  in- 
tending purchasers  of  the  charac- 
ter and  quality  of  the  property  to 
be  sold,  and  that  every  facility 
was  offered  to  buyers  upon  the 
sale  to  instruct  them. 

Held^  That  the  question  pre- 
sented upon  the  application  was 
addressed  to  the  discretion  of  the 
court  below  and  the  order  was 
not  appealable. 

Appeals  dismissed  and  the  or- 
der confirming  the  referee's  report 
of  sale  affirmed. 

Opinion  by  Ruger^  Ch.  J.  All 
concur. 


FRAUD.     RATIFICATION. 

N.  Y.  CouKT  OF  Appeals. 

Garner,  respt^  v.  Mangam  etal., 
appUs. 

Decided  Oct  2,  1883. 

Plaintiff  was  induced  to  purchase  certain 
stock  by  means  of  false  representations  and 
each  of  the  defendants  contributed  a  por- 
tion of  the  shares  so  sold.  Ueld,  That 
each  of  the  defendants  was  the  agent  of 
the  others  and  each  one  was  responsible  for 
the  representations  made  by  the  others. 

Plaintiff  became  suspicious  but  was  reassured 
by  defendants.  He  had  received  salary  as 
an  ofl3cer  of  the  company  which  he  did  not 
tender  back.  Held,  That  this  did  not 
amount  to  a  ratification  of  the  fraud. 


This  action  was  brought  lo  re- 
I  cover  damages  for  a  fraud  plain- 
tiff claimed  to  have  been  practiced 
upon  him  in  the  sale  of  120  shares 
of  a  joint  stock  unincorporated 
company.  It  appeared  that  most 
of  the  material  representations 
made  to  induce  plaintiff  to  pur- 
chase the  stock  were  untrue.  There 
were  three  defendants,  M.,  C.  and 
P.,  each  one  of  whom  contributed 
one  third  of  the  120  shares  of 
stock  sold  to  plaintiff.  There  was 
abundant  evidence  implicating  M. 
in  the  fraud.  The  evidence  as  to 
P.  was  not  so  full  and  satisfactory. 

Richard  H.  Huntley,  for  applts. 

Alexander  Thain,  forrespt. 

Held,  That  each  of  the  defend- 
ants became  the  agent  of  the  oth- 
ers in  making  the  sale  and  each 
became  responsible  for  the  repre- 
sentations made  by  the  others.  P. 
could  not  receive  the  fruits  of  the 
bargain  without  being  responsible 
for  ^he  fraud  through  which  it  was 
effected.  1  Benjamin  on  Sales 
(Corbin's  Ed.),  608;  23  Wend., 260; 
21  N.  Y.,  238;  25  id.,  596;  31  id., 
611;  40  id.,  453. 

After  plaintiff  learned  facts 
which  aroused  his  suspicions  as  to 
the  fraud,  he  was  reassured  by 
representations  made  to  him  by 
the  defendants.  He  had  been 
made  a  vice-president  of  the  com- 
pany and  did  not  tender  back  the 
salary  received  as  such  andjwhich 
defendants  had  agreed  should  be 
paid  to  him. 

Held,  That  this  did  not  amount 
to  a  ratification  of  the  fraudulent 
contract,  even  if  plaintiff  had  had 
full  knowledge  of  the  fraud  after 
he  had  taken  the  salary. 
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Plaintiff  on  cross-examination 
having  testified  (hat  he  believed 
that  defendant  P.  believed  what 
he  said  about  the  value  of  the 
stock  was  allowed  to  state  on  re- 
direct examination  that  he  did  not 
mean  that  P.  believed  in  the  exist- 
ence of  certain  particular  essential 
facts,  which  were  specified,  which 
entered  into  the  value  of  the  stock. 

Held,  No  error. 

Judgment  of  General  Term  af- 
firming judgment  for  plaintiff  on 
verdict,  affirmed. 

Opinion  by  Earl,  J.  All  concur, 
except  Rapallo^  /.,  not  voting, 
and  Andrews^  /.,  absent. 


APPEAL. 

N.  Y.  Court  of  Appeals. 

Victory,  comr,  of  highways, 
respt.^  V.  Blood,  applL 

Decided  Oct.  9,  1883. 

An  appeal  from  an  interlocutory  judgment 
cannot  be  taken  to  the  Court  of  Appeals, 
except  as  provided  in  subd.  1  of  §  190  of 
the  Code. 

Sec  8.  C,  13  W.  Dig.,  258. 

This  action  was  brought  by 
plaintiff  against  B.,  his  predeces- 
sor in  office,  to  compel  him  to  ac- 
count for  moneys  received  by  him 
oflScially  and  to  pay  over  any  bal- 
ance which  might  be  found  in  his 
hands.  The  court  found  that 
plaintiff  was  entitled  to  recover 
such  sum  as  might  be  found  due 
on  the  coming  in  of  the  report  of 
the  referee  appointed  to  take  an 
accounting,  reserving  the  question 
of  costs  until  the  coming  in  of  the 
referee' s  report.  An  interlocutory 
judgment  was  entered  from  which 


defendant  appealed  to  the  General 
Term  and  from  the  affirmance 
there  appealed  to  this  court. 

M,  L,  Stover,  for  applt. 

W.  L.  Van  Denbergh,  for  respt. 

Held,  That  an  appeal  could 
be  taken  from  the  interlocutory 
judgment  to  the  General  Term, 
■Code,  §1349,  but  an  appeal  to  this 
court  was  unauthorized  because 
the  judgment  was  not  final.  Code, 
§  190;  81  N.  Y.,  35  ;  86  id.,  162. 
An  appeal  can  only  be  taken  to 
this  court  from  an  interlocutory 
judgment  or  an  order  affirming 
such  a  judgment  as  provided  for 
in  subdivision  1  of  section  190.  De- 
fendant must  allow  the  account  to 
be  taken  by  the  referee  and  if  any 
balance  is  found  against  him  final 
judgment  may  be  entered  therefor 
and  he  can  then  appeal  to  this 
court.     Code,  §§  1336,  1350. 

Appeal  dismissed. 

Opinion  by  Earl,  J.   All  concur. 


RECEIVERS.    INSOLVENT 
INS.  CO. 

N.Y.  Supreme  Court.  General 
Term.  First  Dept. 

The  People,  applls,,  v.  The  Uni- 
versal Life  Ins.  Co. 

Decided  Oct.  26,  1883. 

When  an  action  has  been  brought  by  the  peo- 
ple against  an  insolvent  insurance  company 
to  wind  up  its  affairs,  and  a  receiver  of  the 
property  &c.  of  the  company  has  been 
appointed  therein,  a  person  who  had  pre- 
viously commenced  an  action  against  such 
company  alleging  that  the  company  had 
procured  his  consent  to  the  cancellation  of 
a  portion  of  its  liability  on  a  certain  policy 
in  which  he  was  the  beneficiary  by  fraud, 
and  praying  that  he  be  restored  to   Iiis 
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right*  uuder  such  policy,  and  have  judg- 
ment for  the  sum  withheld  by  the  company 
under  such  consent,  is  entitled  to  have  such 
action  revived  by  the  substitution  of  the  re- 
ceiver for  the  company,  and  to  continue  the 
prosecution  of  the  same  ;  and  his  remedy 
is  not  limited  to  proceedings  in  the  peo- 
ple's action  to  collect  liis  claim  from  the  re- 
ceiver. 

Appeal  from  order  modifying 
injunction.  In  1881  one  P.  brought 
an  action  in  the  New  York  Com- 
mon Pleas  against  the  defend- 
ant, upon  the  ground  that  it  had 
fraudulently  obtained,  her  con- 
sent to  the  cancellation  of  one-half 
of  its  liability  of  $10,000  upoa  a 
policy  of  life  insurance  upon  the 
life  of  her  husband,  in  which  she 
was  the  beneficiary,  and  praying 
that  she  be  reinstated  in  her  origi- 
nal rights  under  said  policy,  and 
that  she  might  have  a  money  judg- 
ment for  the  sum  withheld  from 
her  by  the  company  under  such 
agreement.  Subsequently  this  ac- 
tion was  commenced  to  wind  up 
the  affairs  of  the  defendant,  and 
such  proceedings  were  had  that  a 
receiver  of  the  property  and  effects 
of  the  defendant  was  appointed 
and  all  proceedings  on  the  part  of 
creditors  and  others,  except  such 
as  should  be  conducted  in  this  ac- 
tion, were  enjoined.  Thereupon 
the  respondent  P.  moved  for  a 
modification  of  such  injunction  so 
as  to  allow  her  to  revive  her  action 
in  the  Court  of  Common  Pleas  by 
substituting  the  receiver  for  the 
company  and  to  continue  the 
prosecution  of  the  same.  This 
motion  was  opposed  on  the  part  of 
the  receiver  and  the  people  on  the 
ground  that  P.  should  be  com- 
pelled to  present  her  claim  to  the 


receiver,  like  other  creditors,  and, 
if  it  was  contested  by  him,  to  try 
the  same,  as  other  claims,  before 
a  referee  appointed  for  that  pur- 
pose. The  motion  was  granted 
and  the  people  and  the  receiver 
appealed. 

Leslie  W,  Hussell,  for  the  Peo- 
ple, applts. 

Chas.  J,  Everett,  for  the  Re- 
ceiver, applt. 

JS,  a,  Meade,  for  respt. 

Held,  That  if  the  claim  of  P. 
were  an  ordinary  one  against  the 
company  the  order  appealed  from 
would  be  erroneous,  but  that  the 
claim  made  was  peculiar  in  its 
character,  and  seemed  to  require 
the  interposition  of  a  court  of 
equity  to  examine  the  question 
presented  in  reference  to  the  con- 
sent upon  her  allegations  of  fraud, 
and  to  demand  a  different  mode  of 
investigation  and  a  different  judg- 
ment from  that  which  would  be 
required  in  the  case  of  an  ordinary 
demand. 

Order  affirmed. 

Opinion  per  curiam. 


COSTS. 

N.  Y.  Supreme  Court.   General 
Term.    Fourth  Dept. 

Harrison  Sprague  et  al.,  applts. 
v.  Turney  W.  Richards  et  al., 
respts. 

Decided  June,  1883. 

On  affirmance  of  judgment  under  Rule  40, 
costs  follow  as  matter  of  statutory  right. 

Appeal  from  order  of  Special 
Term,  striking  out  certain  items 
of  costs  taxed  by  plaintiffs  and 
ordering  a  re-adjustment. 
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Defendants  appealed  to  this 
court  from  a  judgment  rendered 
against  them  in  county  court  in 
favor  of  Sprague.  At  the  June 
term  of  this  court,  1882,  Gardner 
was  permitted  to  come  in  as  a 
party  plaintiff  and  respondent  to 
protect  such  interest  as  he  might 
have  in  the  judgment.  At  the 
October  term,  Gardner,  having 
put  the  cause  on  the  calendar, 
moved  under  Rule  40  to  strike 
the  cause  from  the  calendar  and 
for  judgment  of  affirmance,  on  the 
ground  that  appellants  had  served 
no  printed  papers.  The  motion 
was  granted  with  $10  costs,  unless 
appellants  should  serve  papers 
within  thirty  days.  The  papers 
not  having  been  served,  Gardner, 
after  the  expiration  of  thirty  days, 
entered  a  judgment  of  affirmance 
and  taxed  his  costs,  in  which  were 
included  the  following  items : 
*' Before  argument,  $20.  For  argu- 
ment, $40."  By  the  order  now 
appealed  from  those  items  were 
stricken  out  with  $10  costs  of  mo- 
tion. 

E,  W.  Gardner^  for  applts. 

J.  Van  Voorhis,  for  respts. 

Held^  That  the  items  were  taxa- 
ble. Gardner  was  entitled  to  the 
judgment  of  affirmance.  Rule  40, 
of  1880.  Upoji  such  affirmance,  he 
was  entitled  to  the  same  costs  as 
if  the  judgment  had  been  rendered 
after  argument.  Code  of  Civ. 
Proc,  §§  3238,  3228.  On  affirm- 
ance, the  costs  follow  as  a  matter 
of  statutory  right.  No  order  of 
court  was  necessary  to  give  them, 
and  no  order  of  court  could  right- 
fully take  them  away.  3  Abb., 
N.  S.,  183;  25  Hun,  279. 


Order  reversed,  with  $10  costs 
and  disbursements ;  and  motion 
denied. 

Opinion  by  Smithy  P,  J.;  Hardin 
and  Macomber,  J  J.,  concur. 


NEGLIGENCE. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Hannah  Van  Alstine,  respt,^  v. 
The  Trustees  of  the  Village*  of 
Clyde,  applts. 

Decided  June,  1883. 

Plaintiff  was  injured  by  reason  of  a  loose 
plank  in  a  defective  sidewalk,  the  defect 
being  in  the  stringers.  Ileld,  That,  under 
the  circumstances,  the  question  of  con- 
tributory negligence  was  properly  left  to 
the  jury. 

Appeal  frona  judgment  on  ver- 
dict at  circuit,  and  from  order  de- 
nying motion  for  new  trial. 

The  jury  found  that  plaintiff 
was  seriously  injured,  without 
fault  on  her  part,  by  reason  of  a 
defective  sidewalk,  with  the  duty 
of  repairing  which  the  defendant 
corporation  was  charged,  and  which 
duty  it  neglected  to  perform. 
Plaintiff  went  upon  the  sidewalk 
upon  her  way  to  her  house,  which 
was  not  far  from  the  place  of  the 
accident,  in  the  daytime,  in  com- 
pany with  the  witness,  Mrs. 
Barnes,  walking  as  usual  and  not 
hurrying.  Mrs.  Barnes  stepped 
upon  one  end  of  a  plank 
which  was  loose  and  the  other 
end  flew  up  and  caught  plaintiff's 
foot  and  threw  her  down,  causing 
the  injury.  That  part  of  the  side- 
walk had  been  in  a  dilapidated 
condition  for  some  time,  but  it  had 
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continued  to  be  used,  and  an  at- 
tempt to  repair  it  had  been  made 
shortly  before  the  accident ;  but 
in  some  spots  the  stringers  were 
decayed  and  did  not  hold  the 
nails  which  were  driven  through 
the  planks  to  keep  them  in  place. 
It  is  not  shown  that  there  was 
anything  in  the  appearance  of  the 
particular  plank  by  which  plaintiff 
was  injured  to  indicate  that  it  was 
dangerous  to  step  on  it.  and  the 
jury  were  warranted  in  finding  that 
the  defect  was  in  the  stringers  un- 
derneath the  plank  and  could  not 
have  been  discovered  by  a  person 
walking  upon  the  sidewalk.  De- 
fendant contends  that  it  appears 
without  dispute  that  plaintiffs 
own  negligence  contributed  to  the 
injury. 

De  L,  Slow,  for  applts. 

Vandenberg  &  Saxton,  for  respt. 

Held,  The  circumstances  indi- 
cate very  clearly  that  the  question 
of  contributory  negligence  was  for 
the  jury.  We  understand  that  the 
judge  so  intended. 

Judgment  and  order  affirmed. 

Opinion  by  Smith,  P,  J.  ;  Har- 
din and  Macomber,  J  J,,  concur. 


EVIDENCE.     PHYSICIANS. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

William  F.  Edington  et  al., 
applts,,  v.The  iEtna  Life  Ins.  Co., 
respt. 

Decided.  June,  1883. 

Communications  made  to  a  physician  by  his 
patient,  upon  which  the  former  relies 
in  prescribing  for  the  latter,  are  privileged. 


Appeal  from  Special  Term  order 
denying  plaintiffs'  motion  for 
new  trial. 

Action  upon  two  insurance  pol- 
icies issued  by  defendant  upon 
the  life  of  one  Diefendorf,  who  as- 
signed them  to  plaintiffs.  The  case 
has  been  tried  three  times.  The 
verdict  for  plaintiffs  on  the  second 
trial  was  set  aside  by  Court  of  Ap- 
peals. 77  N.  T.,  564.  On  the  last 
trial  a  verdict  was  directed  for  de- 
fendant, which  the  Special  Term  re- 
fused to  set  aside,  holding  that  the 
case  had  been  tried  in  conformity 
to  the  decision  of  Court  of  Ap- 
peals. Dr.  Eastman,  a  physician 
who  attended  the  assured,  testified 
that  the  latter  informed  him  that 
he  had  certain  diseases  ;  that  wit- 
ness prescribed  for  him  for  those 
diseases  ;  and  that  his  opinion  as 
to  their  existence  was  based  solely 
on  the  patient's  statements.  The 
testimony  was  objected  to  as  in- 
admissible under  §  834,  Code  of 
Civ.  Pro. ;  and  after  i  t  was  received, 
seasonable  motion  was  made  to 
strike  it  out,  and  was  denied. 

F,  0.  Mason,  for  applts. 

J.  Oillelte.Jr,,   for  respt. 

Held,  That  if   the    case   turned 
on  that  point,  we  would  be  inclined 
to  say  that  it  appears  inferentially 
from   the  testimony  that  the  in- 
formation acquired  by  the  witness, 
which  he  was  permitted  to  disclose 
against  objection,    was   necessary 
to  enable  him  to  prescribe  for  his 
patient.       And     from     the    light 
thrown  on   their  decision    in  this 
case  by  the  Court  of  Appeals  in 
Grattan  v.  Life  Ins.  Co.,  80  N.  Y., 
281,  we  would  be  of   the  opinion 
that  the  rulings  in   question  were 
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unwarranted.  But  there  are  one 
or  more  independent  defences 
which  the  Court  of  Appeals  sus- 
tained, and  regarding  which  the 
evidence  is  unchanged. 

Order  affirmed. 

Opinion  by  Smith,  P.  J,  ;  Har- 
din and  Haight^  J  J,,  concur. 


CHATTEL    MORTGAGE. 
TENDER. 

N.Y.  SuPREMK  Court.     Gknkral 
Term.     Skoond  Dept. 

Daniel  J.  Noyes,  respt,,  v.  Jacob 
F.  Wycoflf,  applt. 

Decided  Sept.,  1883. 

A  tender  by  the  owner  of  the  equity  of  re- 
demption as  to  personal  property  does  not 
destroy  the  lien,  and  only  by  keeping  the 
tender  good  can  the  property  be  held  free 
of  the  mortgage. 

Appeal  from  a  judgment  in  favor 
of  plaintiff  for  $1,780.24  upon  the 
report  of  a  referee. 

Action  for  conversion. 

Plaintiff  bought  of  one  Elizabeth 
Fitzgerald  a  farm  and  the  ore, 
subject  to  existing  liens,  which 
included  a  chattel  mortgage  upon 
the  ore.  Plaintiff  made  a  tender 
of  $3,200  ''unconditionally  and 
in  payment  and  extinguishment" 
of  the  liens  on  the  ore.  Defendant 
declined  to  receive  the  money. 
Defendant  foreclosed  the  chattel 
mortgage  against  plaintiff's  pro- 
test and  sold  the  ore,  only  a  por- 
tion of  which  was  actually  taken 
possession  of.  Plaintiff  brought 
this  action  for  a  conversion  of  such 
ore. 

Redfield  <6  Hill^  for  respt. 

TT.  /.  Butler,  for  applt. 


Held,  That  plaintiff  bought  the 
equity  with  full  knowledge  of  the 
mortgage  and  in  express  terms 
subject  to  it.  His  tender  fails,  for 
two  reasons :  First.  The  mortgage 
is  a  part  of  the  consideration  and 
the  property  was  taken  subject 
to  its  payment  although  there  was 
no  express  covenant  to  pay  the 
mortgage  debt  in  the  bill  of  sale. 

Second.  A  stranger  to  the  title 
cannot  make  a  tender  and  destroy 
the  lien.  A  tender  leaves  the  debt. 
A  tender  by  the  owner  of  the 
equity  is  not  good  as  against  the 
interests  of  the  mortgagee.  66 
Barb.,  232.  A  chattel  or  personal 
mortgage  differs  in  its  stricture  and 
effect  entirely  from  a  mortgage 
upon  real  estate.  The  real  estate 
mortgage  is  only  a  lien  and  con- 
tains no  title  whatever.  The  per- 
sonal mortgage  transfers  the  title 
at  once,  subject  to  defeasance  by 
the  performance  of  the  condition 
aqnexed.  A  tender  before  or 
after  due,  by  the  owner  of  the 
equity,  would  not  destroy  the 
lien.  There  is  strictly  speaking 
no  lien.  There  is  a  transfer  of  title 
and  only  by  keeping  the  tender 
good  can  the  property  be  held  free 
of  the  mortgage. 

Judgment  reversed ;  new  trial 
granted;  costs  to  abide  event,  and 
order  of  reference  vacated. 

Opinion  by  Barnard,  P.  J.; 
Dykman  and  Pratt,  JJ,^  con- 
cur. 


LEASE.     ASSIGN  MENT. 

N.  Y.  Supreme  Court.    General 
Term.     Fourth  Dept. 

Abraham  Stern  et  al.,  applts.^  v. 
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The  Florence  Sewing  Machine  Co., 
respt. 

Decided  June,  1883. 

Simple  assignees  of  a  lease  are  liable  for  rent 
only  for  the  time  they  occupy  the  premises. 

Appeal  from  judgment  on  ref- 
eree's report. 

Action  to  recover  rent  of  certain 
premises  for  four  months,  com- 
mencing Nov.  1,  1871.  Plaintiffs 
leased  the  premises  to  Morse  &Co. 
on  Oct.  15,  1870,  for  a  term  ending 
May  ],  1872.  Morse  &  Co.  became 
indebted  to  defendants,and  inJan. , 
1871,  transferred  the  leased  prem- 
ises and  their  stock  in  trade  there- 
in to  defendants.  Under  subse- 
quent nec:otiation3  between  plain- 
tiffs and  defendants,  Morse  &  Co. 
assigned  their  lease  to  defendants, 
with  plaintiffs*  consent  thereto  in- 
dorsed on  the  lease.  Defendants 
occupied  and  paid  rent  to  Oct., 
1871,  when  they  assigned  the  lease  j 
to  one  Ames  and  quit  possession. 
The  rent  claimed  is  for  the  unex- 
pired term  of  the  lease  after  de- 
fendants quit.  Appellants  contend 
that  parol  evidence  was  given  at 
the  last  trial  tending  to  show  an 
intention  of  the  parties  that  a  new 
lease  should  be  entered  into  be- 
tween them,  which  for  its  terms 
and  conditions  should  refer  to  the 
lease  to  Morse  &  Co. 

Louis  Marshall^  forapplts. 

M.  M,  Waters,  for  respt. 

Held,  That  the  case  is  substan- 
tially the  same  as  when  presented 
to  the  General  Term  on  a  former 
appeal,  at  which  time  it  was  held 
that  plaintiffs  could  not  recover  be- 
cause defendants  were  simply  the 


assignees  of  the  lease  to  Morse  k 
Co.,  and  consequently  were  not  lia- 
ble for  rent  except  for  the  time  they 
occupied  the  premises.  53  How. 
Pr.,  478. 

Independently  of  the  considera- 
tion that  the  parol  evidence  could 
not  be  received  to  contradict  a 
written  instrument,  it  is  enough  to 
say  that  the  referee  has  not  found 
the  fact  which  appellants  claim  to 
have  been  established  by  the  evi- 
dence referred  to,  nor  was  he  re- 
quested to  so  find.  Moreover, 
what  evidence  there  is  of  that  na- 
ture is  contradicted  by  other  parol 
testimony. 

The  case  having  been  disposed 
of  in  accordance  with  the  decision 
on  the  former  appeal,  the  judg- 
ment should  be  affirmed. 

Opinion  by  Smith,  P.  /./    Har 
din  and  Haight,  JJ.,  concur. 


ARBITRATION    AGf^REEMENT. 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

James  McNulty,  applt,,  v.  John 
B.  Solly,  respt. 

Decided  Oct.  26,  1883. 

An  agreemeut  in  writing  to  submit  to  arbitm- 
tors  a  matter  involved  in  a  pending  action 
bas  the  effect  of  discontinuing  such  action, 
although  the  arbitrators  named  in  such 
agreement  refuse  to  act,  and  although  one 
of  the  parties  fails  or  refuses  to  appear  be- 
fore such  arbitrators,  and  although  such 
agreement  is  not  acknowledged  in  accord- 
ance with  §  2366  of  the  Code  of  Civ.  Pro. 

Appeal    from    order    directing 
a  discontinuance  of  the  action. 
During  the  pendency  of  this  ac- 
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tion  the  parties  signed  the  follow- 
ing paper : 

We,  the  undersigned,  hereby 
agree  to  leave  our  differences  to  S., 
C.  and  S.,  as  arbitrators,  whose 
decision  shall  be  final. 

(Signed)       James  McNulty, 
John  B.  Solly. 

Subsequently  defendant  moved 
for  an  order  discontinuing  the  ac- 
tion, and  this  motion  was  opposed 
on  the  part  of  plaintiff  on  the 
ground  that  the  willingness  of  the 
parties  to  act  is  an  implied  condi- 
tion precedent  to  the  taking  effect 
of  such  an  agreement,  and  that, 
since  one  of  the  arbitrators  had  re- 
fused to  act,  the  parties  were  left  in 
statu  quo;  that  defendant  had 
refused  to  attend  before  the  arbi- 
trators ;  and  that  the  agreement 
was  defective  as  a  binding  agree- 
ment because  it  was  not  acknowl- 
edged as  required  by  §  2366  of  the 
Code  Civ.  Pro. 

James  M.  Smithy  for  applr. 

A,  Cardozo^  for  respt. 

Heldy  That  an  agreement  in  writ- 
ing to  submit  the  subject  of  a 
pending  action  to  arbitrators  ope- 
rates as  a  discontinuance  of  the 
action  pending  in  court,  although 
the  arbitrators  refuse  to  take  upon 
themselves  the  burden  of  the  sub- 
mission. 

That  the  subsequent  refusal  or 
omission  of  either  party  to  attend 
before  the  arbitrators  would  not 
alter  the  consent,  inasmuch  as, 
upon  proper  notice,  the  arbitrators 
could  proceed  in  the  absence  of 
the  defaulting  party. 

That  §  2366  of  the  Code  does  not 
apply  to  agreements  to  submit  to 
arbitration  a  matter  which  is  al- 

Vol.  17.— No.  24b. 


ready  involved  in  a  suit  at  law, 
and  no  particular  form  of  acknowl- 
edgement is  necessary  to  give  to 
such  an  agreement  the  effect  of  dis- 
continuing the  action.  2  Wend., 
605;    17  Hun,  152;    66  Barb.,  205. 

Order,  affirmed. 

Opinion  by  Brady^  J,  :  Davis, 
P.  •/".,  concurs. 


FIRE  INSURANCE. 
MENT. 


ASSIGN- 


N.  Y.  Supreme  Court.    General 
Term.     Fourtu  Dept. 

Benjamin  Griffey  et  al.  v.  The 
N.  Y.  Central  Ins.  Co. 

Decided  June,  1888. 

Where  an  insurance  policy  provides  that  the 
insurance  may  be  terminated  at  any  time 
at  the  company's  option,  on  giving  notice 
and  refunding  a  ratable  proportion  of  the 
premium,  a  mere  notice  of  cancellation  and 
demand  of  a  return  of  the  policy,  with  a 
promise  to  return  the  premium,  but  with- 
out refunding  or  tendering  back  any  part 
of  the  premium,  does  not  release  the  com- 
pany. 

Where  the  policy  requires  that  notice  of  loss 
must  be  given  "forthwith,"  a  reasonable 
delay  is  not  fatal. 

Where  the  policy  prohibits  an  assignment 
without  consent  of  the  company,  the  pro- 
hibition does  not  apply  to  a  mere  pledge  of 
the  policy. 

Motion  by  defendant  for  a  new 
trial  on  exceptions  taken  at  cir- 
cuit. 

Action  on  a  fire  insurance  poli- 
cy, containing  the  following  pro- 
visions :  that  the  insurance  might 
be  terminated  at  any  time  at  the 
option  of  the  company,  on  giving 
notice  to  that  effect,  and  refund- 
ing a  ratable  proportion  of  the 
premium  for  the  unexpired  term 
of  the  policy;    that  persons  sus- 
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taining  loss  or  damage  by  fire 
should  ''forthwith"  give  notice 
of  such  loss ;  and  that  if  the  poli- 
cy should  be  assigned  before  a 
loss  without  consent  of  the  com- 
pany endorsed  thereon,  the  policy 
should  be  void.  Before  the  loss 
defendant  wrote  to  plaintiffs,  re- 
questing them  to  return  the  policy 
for  cancellation,  as  they  declined 
the  risk,  and  saying  they  would 
remit  the  return  premium.  The 
company  did  not  refund  or  tender 
any  part  of  the  premium.  Notice 
of  loss  was  not  given  until  four  or 
five  days  after  the  loss.  Plaintiffs 
gave  testimony  tending  to  account 
for  the  delay.  The  jury  found 
that  the  notice  was  given  with 
reasonable  diligence.  Plaintiffs 
transferred  the  policy  to  a  bank 
as  collateral  security  for  claims 
held  by  the  bank  against  them. 

W.  E,  Ilugliitt,  for  deft. 

Reynolds  &  Collin^  for  plffs. 

Held^  That  the  notice  of  cancel- 
lation was  unavailing,  and  the 
policy  remained  in  full  force.  51 
N.  Y.,  465. 

The  word  "forthwith"  does  not 
mean  ''instantaneously,"  but 
within  a  reasonable  time,  or  with 
reasonable  diligence.  67  N.  Y., 
277,  and  cases  cited. 

The  prohibition  as  to  assign- 
ment should  be  construed  strictly, 
and  it  does  not  apply  to  a  mere 
pledge  of  the  policy.  5  Pick.,  80  ; 
27  Mo.,  311;  32  Md.,  421;  S.  C. 
5  Bennett's  Fire  Ins.  Cases,  302  ; 
Wood  on  Insurance,  j^  iJ39. 

Motion  denied  and  judgment 
ordered  for  plaintiffs  on  verdict. 

Opinion  by  Smith,  P.  J,;  Har- 
din and  Halght,  JJ.,  concur. 


WILL. 

N.  Y.  Supreme  Court.    General 
Term.    Second  Dkpt. 

In  re  will  of  William  Golder, 
deceased. 

Decided  Sept.,  1883. 

Where  a  testator  provided  in  his  will : 
"First,  As  soon  as  convenient  after  my 
decease  I  desire  my  executors  hereinafter 
appointed  to  pay  all  my  just  debts  and 
funeral  charges  ;  thereafter  my  widow  shall 
be  paid  and  receive  the  amount  due  her  by 
law.  I  give  and  bequeath,  etc.,"  and  there 
was  no  evidence  that  he  was  indebted  to 
his  wife  in  any  sum  at  the  time  of  his  de- 
cease. Held,  That  the  testator  intended  to 
direct  that  his  widow  should  be  paid  the 
same  proportion  of  his  property  that  she 
would  have  received  had  he  died  intestate. 

Appeal  from  a  decree  of  the  Sur- 
rogate, construing  a  will.  The 
clause  of  the  will  essential  to  the 
discussion  is  set  forth  in  the  head- 
note. 

H.  A.  Montfort,  for  applt. 

J.  J,  Armstrong^  for  respt. 

Held,  That  as  there  is  no  evi- 
dence that  the  testator  was  in- 
debted to  his  wife  in  any  sum  at  the 
time  of  his  decease  the  presump- 
tion is  that  he  owed  her  nothing, 
while  it  is  apparent  too  that  the 
testator  did  not  refer  in  this  clause 
to  the  payment  of  a  debt,  since  he 
had  already  provided  for  the  pay- 
ment  of  his  liabilities.  That  if  it 
had  been  the  testator's  purpose  to 
limit  his  wife  to  her  dower  and  the 
articles  set  apart  to  her  by  statute 
he  would  have  doubtless  have 
made  no  reference  to  her,  or  cer 
tainly  have  employed  other  lan- 
guage than  that  used,  and  not 
have  spoken  of  his  widow  being 
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''paid"  her  dower  or  chattds,  or 
the  "amount"  of  her  dower  or 
chattels. 

That  the  fact  that  the  wife  was  the 
first  object  of  the  testator's  care, 
inasmuch  as  it  is  ''  after"  she  shall 
be  paid,  ^Hhen''  he  bequeaths 
etc.,  shows  that  he  had  her  in 
mind  as  an  object  of  bounty. 

That  there  would  have  been  no 
reasonable  purpose  in  so  delaying 
the  distribution  of  the  estate  if  the 
wife  was  to  receive  only  that  which 
formed  no  part  of  his  estate. 
'  That  in  view  of  these  facts  it  fol- 
lows that  the  testator  intended  to 
bequeath  something  to  his  wife, 
while  in  view  of  the  language 
''  the  amount  due  her  by  law"  it 
would  also  follow  that  he  intended 
to  direct  that  she  should  be  paid 
the  same  proportion  of  his  prop- 
erty which  she  would  have  received 
in  the  case  of  his  intestacy. 

That  therefore  the  testator  in- 
tended to  bequeath  a  legacy  the 
amount  of  which  should  be  fixed 
by  law.  34  Penn.  St.,  B94  ;  5  N. 
J,  Eq.,  349  ;  38  Am.  Rep.,  418 ;  6 
Ves.,  385. 

Decree  reversed,  and  the  widow 
declared  entitled  to  receive  the 
same  share  of  the  testator's  estate 
as  if  he  had  died  intestate. 

Opinion  by  Pratt,  J,;  Barnard, 
P.  J.,  and  Dykman^J.,  concur. 

COSTS. 

N.  Y.  Supreme  Court.    General 
Term.    Fourth  Dept. 

Irving  C.  Cooper  et  al.,  applts.. 
v.  William  Jolly,  impl'd,  respt. 

Decided  June,  1883. 


To  entitle  a  defendant  to  costs  under  §  3234  of 
the  Code  there  must  be  a  separate  and  dis- 
tinct recovery  on  his  part. 

Where  the  complaint  in  an  action  for  penal- 
ties set  forth  separately  twenty-three  causes 
of  action  and  the  verdict  was  in  favor  of 
plaintiff  **for  two  counts,"  Held,  That 
there  was  no  separate  recovery  by  defend- 
ant and  that  he  was  not  entitled  to  costs. 

Appeal  from  order  awarding  de- 
fendant costs  and  disbursments. 

Action  to  recover  penalties  un- 
der Chap.  518,  Laws  of  1864, 
as  amended  by  Chap.  237,  Laws 
of  1878.  The  complaint  set  forth 
separate!}''  twenty-three  causes  of 
action.     Answer,  general  denial. 

Upon  the  trial  plaintiff  gave 
evidence  tending  to  establish  thir- 
teen of  the  penalties.  The  jury 
rendered  a  verdict  as  follows : 
'*The  jury  say  they  find  a  verdict 
for  the  plaintiff  for  two  counts  at 
fifty  dollars  each,  amounting  to 
one  hundred  dollars." 

The  clerk  refused  to  tax  defend- 
ant's costs,  whereupon  the  Special 
Term,  on  motion,  ordered  that  de- 
fendant recover  costs  against 
plaintiff  and  that  such  costs  be 
taxed  by  the  clerk. 

C.  W.  Thompson,  for  applts. 

Lansing  &  Rogers,  for  respt. 

Held,  That  defendant  is  not  en- 
titled to  costs.  His  right  to  re- 
cover costs  depends  upon  the 
construction  to  be  given  to  §  3234 
of  the  Code.  It  is  contended  on 
the  part  of  respondent  that  the 
word  recover  as  used  in  the  sec- 
tion is  equivalent  to  and  has  the 
same  meaning  as  the  word  suc- 
ceeds;  that  plaintiff  having  re- 
covered on  the  two  counts  and  de- 
fendant having  succeeded  as  to  the 
other  twentv-one  counts,  that  he  is 
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entitled  to  costs.  The  reviser  in 
his  notes  says  that  this  part  of  the 
section  has  been  taken  from  §  26, 
tit.  1,  chap.  10,  part  3,  of  the  Re- 
vised Statutes,  with  some  amend- 
ments which  appear  to  be  the 
logical  effect  of  the  changes  in  the 
rules  of  pleading  made  by  the 
Code  of  Procedure  ;  that  the  Court 
of  Appeals,  in  the  case  of  Watson 
V.  Gardner,  50  N.  Y.,  671,  had  in 
substance  held  that  this  section  of 
the  Revised  Statutes  was  repealed 
by  the  Code  of  Procedure ;  that 
the  repeal  is  deemed  to  have  been 
a  mistake  and  the  section  is  here 
restored.  It  will  be  observed  that 
there  is  a  change  in  the  phrase- 
ology; the  word  "recovers"  is 
substituted  for  the  word  ''  found" 
in  the  statute.  We  are  not,  how- 
ever, satisfied  that  the  change  in 
the  wording  was  intended  to  change 
the  meaning  or  the  rule  that  pre- 
vailed under  the  old  statute.  On 
the  contrary  it  appears  to  us  that 
the  word  "recovers"  as  used  in 
the  Code  is  intended  to  express 
and  convey  the  same  meaning  that 
the  word  "found"  did  in  the  stat- 
ute. 

It  appears  that  under  the  stat- 
ute the  rule  was  that  in  order  to 
entitle  defendant  to  recover  costs 
there  must  be  a  verdict  or  a  find- 
ing in  his  favor  upon  one  or  more 
of  the  counts  set  forth  in  the 
declaration  ;  that  when  there  was 
a  general  verdict  in  favor  of  plain- 
tiff and  no  separate  verdict  ren- 
dered for  defendant  he  could  not 
recover  costs.  See  6  Hill,  353 ;  1 
id.,  369;  12  Wend.,  480;  4  Hill, 
638.  Applying  the  same  rule  to 
the  section  of  the  Code  under  con- 


sideration it  follows  that  there 
must  be  a  separate  and  distinct 
recovery  on  the  part  of  defendant 
in  order  to  entitle  him  to  costs.  In 
this  case  there  was  no  such  re- 
covery. Plaintiff  had  a  general 
verdict  upon  two  counts  of  $50 
each,  making  $100  in  all.  The 
counts  upon  which  the  jury  found 
in  favor  of  plaintiff  are  not  speci- 
fied. It  is  a  general  verdict  in  his 
favor  to  that  extent. 

Order  reversed,  with  $10  costs 
and  disbursements.  • 

Opinion  by  ffaig/U,  J.;  Smith, 
P,  J.,  and  Hardin^  /..  concur. 


BILL  OP  PARTICULARS. 

N.Y.  Supreme  Court.     General 
Term.     First  Deft. 

George  Francis  Train,  Jr., a/>pZ^.. 
V.  Max  Friedman,  respt. 

Decided  June  1,  1883. 

Where  it  appears  that  the  defendant  possesses 
more  information  with  respect  to  the  items 
sought  by  him  through  a  bill  of  particulars, 
than  the  plaintiff  possesses,  and  the  plaintiff 
swears  he  is  unable  to  furnish  the  bill  of 
particulars  sought,  the  Court  cannot  prop- 
erly order  a  bill  of  particulars  to  be  fur- 
nished by  the  plaintiff. 

Appeal  from  order  requiring 
plaintiff  to  serve  a  bill  of  particu- 
lars. 

Action  to  recover  monej'^  had  and 
received  by  defendant,  which 
money  plaintiff  deposited  with  de- 
fendant at  various  times  in  vari- 
ous sums,  as  wagers.  The  amounts 
small  and  large  aggregated  $36,000, 
and  it  appeared  by  information 
furnished  plaintiff,  which  state- 
ment is  uncontradicted,  that  de- 
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fendant  kept  account  in  his  books 
of  the  sums  deposited  by  plaintiff, 
and  plaintiff  swore  that  he  could 
not  give  the  dates  and  amounts  of 
the  items  he  deposited  with  de- 
fendant. 

W.  If,  PecTcham,  forapplt. 

R.  M,  Waite^  for  respt. 

Held,  That  under  the  circum- 
stances the  order  was  improper,  in- 
asmuch as  defendant,  as  it  ap- 
pears, knows  more  of  the  items 
sought  than  plaintiff,  and  plaintiff 
swears  he  is  unable  to  furnish  the 
items  sought. 

Order  reversed,  with  costs  to 
abide  event. 

Opinion  per  curiam. 


LEASE.    .SURRENDER.    DAM- 
AGES. 

N.  Y.  SuPREMK  Court.    General 
Term.     Fourth  Dept. 

Philander  Rewey,  respt.,  v. 
Matthew  Riley,  applt. 

Decided  June,  1883. 

The  surrender  of  a  lease  by  mutual  agreement 
between  landlord  and  tenant  does  not  ex- 
tinguish the  tenant's  right  to  recover  the 
amount  of  rent  paid,  less  the  rental  value 
of  the  premises  for  the  time  he  has  occu- 
pied them. 

Appeal  from  judgment  on  ver- 
dict in  county  court,  and  from  or- 
der denying  motion  for  new  trial. 

Action  for  damages  for  breach 
of  an  alleged  contract  to  repair. 
Plaintiff  leased  defendant's  house 
for  a  year;  one  half  the  rent  pay- 
able in  advance.  The  evidence 
tended  to  show  that  the  lessor 
agreed  to  repair,  but  failed  to  do 


so,  and  in  consequence  the  house 
was  untenantable,  and  plaintiff 
moved  out  before  the  first  half 
year  had  expired.  Defendant 
excepted  to  the  following  part  of 
the  judge's  charge:  "I  am  in- 
clined to  think  if  there  was  a  mu- 
tual arrangement  to  surrender  the 
premises  and  relieve  each  other 
from  the  contract,  plaintiff  would 
be  entitled  to  recover  what  he 
overpaid."  The  judge  charged 
the  jury  that  they  had  nothing  to 
do  with  the  question  of  costs,  and 
declined  to  give  them  any  instruc- 
tion on  the  subject.  The  judge 
also  charged  that  the  measure  of 
damages  was  the  amount  of  rent 
paid  in  advance,  less  the  rental 
value  of  the  premises  during  the 
time  plaintiff  occupied  them  ;  and 
in  addition,  the  reasonable  costs  of 
moving  out.  To  that  a  general  ex- 
ception only  was  taken. 

Richard  W.  Mclncrow,  for 
applt. 

D.  0.  Stoddard,  for  respt. 

Held,  No  error.  Had  there  been 
rent  unpaid,  the  surrender  would 
not  have  cancelled  the  obligation 
of  the  tenant  to  pay  the  same.  4 
Seld.,  336.  The  general  exception 
does  not  bring  up  the  question 
whether  the  proposition  respecting 
the  expenses  of  moving  was  cor- 
rect, the  rest  of  the  instructions 
being  correct. 

Judgment  and  order  aflSrmed 
with  costs. 

Opinion  by  Smith,  P,  J.;  Har- 
din and  Barker,  J  J.,  concur. 


Digitized  by 


Google 


674 


NEW  YORK  WEEKLY  DIGEST. 


PUBLICATION. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

Frederic  A.    Schroeder  et    al., 
respts.yV.  John  Lear  etal.,  applts. 

Decided,  Sept.,  1883. 

In  seeking  an  order  for  service  by  publica- 
tion of  the  summons  a  creditor  is  not  re- 
quired to  furnisli  conclusive  evidence  of 
the  facts  relied  on  ;  it  is  sufScient  if  the 
proof  has  a  legal  tendehcy  to  make  out  in 
all  its  parts  a  case  for  the  action  of  the 
judge. 

In  order  to  defeat  the  jurisdiction  there  must 
be  a  (otal  want  of  evidence  on  some  essen- 
tial point. 

It  is  no  objection  that  some  of  the  allegations 
respecting  the  flight  or  non-residence  of  the 
defendants  are  stated  on  information  or  be- 
lief, and  the  certificate  of  the  sheriff  is 
proper  to  be  considered  as  a  source  of  in- 
formation, and  a  basis  for  such  an  allega- 
tion. 

It  is  not  necessary  that  the  order  should  state 
in  terms  that  the  two  newspapers  desig- 
nated  to  make  the  publication  *'  were  most 
likely  to  give  notice  to  the  defendants." 

Appeal  from  an  order  denying 
defendants'  motion  to  set  aside  the 
order  herein  for  service  of  the 
summons  by  publication. 

The  order  *was  made  upon  the 
verified  complaint  and  an  aflBdavit 
by  one  of  the  plaintiflFs  and  a  cer- 
tificate of  the  sheriff  of  New  York 
County. 

William  C.  De  Witt^  for  lespts. 

Robertsons^  Harmon  &  Cuppia^ 
for  applts. 

Held,  That  the  papers  were  suf- 
ficient to  give  a  judge  jurisdiction 
to  grant  the  order. 

That  the  facts  that  defendants' 
disappearance  took  place  immedi- 
ately following  the  commencement 
of  this  action  and  continued   with- 


out cessation  during  the  entire 
month  when  the  papers  were  in  the 
hands  of  the  sheriff,  and  that  de- 
fendants both  left  their  store, 
where  they  had  been  carrying  on 
a  mercantile  business,  about  the 
same  time  and  crossed  over  into 
New  Jersey,  nearly  opposite,  and 
there  remained  without  once  go- 
ing to  the  store  or  their  homes, 
were  sufficient  to  warrant  a  con- 
clusion in  the  mind  of  the  judge 
that  they  had  departed  from  the 
state  with  intent  to  defraud  their 
creditors  or  to  avoid  service  of  the 
summons. 

That  a  creditor  is  not  required 
to  furnish  conclusive  evidence  of 
the  facts  relied  on,  but  it  is  suffi- 
cient if  the  proof  has  a  legal  ten- 
dency to  make  out  in  all  its  parts 
a  case  for  the  action  of  -the  judge. 

That  in  order  to  defeat  jurisdic- 
tion there  must  be  a  total  want  of 
evidence  upon  some  essential 
point. 

That  the  facts  and  circumstan- 
ces herein  disclosed  called  upon 
the  magistrate  to  exercise  his  judg- 
ment upon  the  weight  of  evidence, 
and  he  having  done  so  and  there 
being  no  essential  upon  which 
there  is  not  some  legal  evidence 
the  order  was  not  void  for  want  of 
jurisdiction. 

That  it  is  no  objection  that  some 
of  the  allegations  respecting  the 
flight  or  non-residence  of  defend- 
ants are  stated  on  information  or 
belief,  and  the  certificate  of  the 
sheriff  is  proper  to  be  considered 
as  a  source  of  information  and  a 
basis  foi  such  an  allegation.  74 
N.  Y.,  68  ;  2  Abb.  Pr.,  N.  S.,  47; 
4  Hun,  487. 
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That  it  was  not  necefssary  that  ] 
the  order  should  state  in  terras 
that  the  two  newspapers  desig- 
nated to  make  the  publication 
'' were  most  likely  to  give  notice 
to  the  defendants."  20  Hun,  15. 

Order  affirmed  with  costs. 

Opinion  by  Pratt,  /./  Barnard, 
P,  J.,  and  DyJcman,  J.,  concur. 


CONTRACT.     DAMAGES. 

N.  Y.  Supreme  Court.    General 
Term.     Second  Dept. 

John  Reed,  respt,,  v.  George 
McConnell  et  al.,  appUs, 

Decided  Sept.,  1883. 

Prospective  profits  may  be  recovered  as  dam- 
ages for  breach  of  a  contract. 

Appeal  from  judgment  in  favor 
of  plaintiff  for  $12,564.50  on  the 
report  of  a  referee. 

Plaintiff  and  defendant  entered 
into  an  agreement  the  terms  and 
conditions  whereof  are  in  dispute. 
The  referee  found  that  plaintiflf 
was  to  have  $1,000  for  superintend- 
ing and  running  a  tannery,  pur- 
chased by  said  defendants  through 
plaintiffs  agency,  and  to  have  one- 
third  of  the  profits  of  such  busi- 
ness and  the  defendants  two-thirds 
thereof;  that  said  business  was,  by 
the  terms  and  conditions  of  'said 
contract,  to  run  twelve  years  ;  that 
there  was  a  breach  of  the  contract 
on  the  part  of  defendants.  The 
principal  question  presented  by 
this  appeal  is  whether  plaintiflf  is 
entitled  to  recover  prospective 
damages. 

Ponds,  French  &  Brackett^  for 
respt. 

Francis  A,  Smith,  for  applts. 


'Held,  That  defendants  having 
refused  to  execute  the  agreement 
in  reference  to  the  continuance  of 
the  tannery  agreement  for  twelve 
years,  there  was  no  basis  for  actual 
damages.  Plaintiflf  proved  by  ex- 
perts what  the  value  of  the  contract 
was,  based  upon  a  hypothetical 
question  containing  the  facts 
proven.  This  raises  a  very  serious 
question  of  evidence.  The  rule  is 
that,  upon  a  breach  of  contract, 
losses  sustained  as  well  as  gains 
prevented  can  be  recovered.  There 
are  many  cases,  however,  whieh 
reject  opinions  of  witnesses  as  to 
prospective  profits  as  speculative, 
uncertain  and  dangerous.  The 
case  seems  to  fall  within  the  prin- 
ciple established  by  the  Court  of 
Appeals  in  Taylor  v.  Bradley,  39 
N.  Y.,  144.  The  contract  in  that 
case  depended  quite  as  much  as 
this  case  upon  uncertain  future 
events.  Unless  the  value  of  the 
contract  can  be  proven  by  experts, 
there  is  no  possibility  of  recovering 
in  those  cases  where  an  agreement 
is  broken  before  its  full  execution. 

The  case  of  Donalds  v.  The  State 
of  New  York,  89  N,  Y.,  36,  estab- 
lishes that  prospective  profits  may 
be  recovered  as  damages  for  breach 
of  a  contract. 

Judgment  aflBrmed. 

Opinion  by  Barnard,  P.  J.; 
Dykmaa  and  Pratt,  JJ,,  concur. 


PRACTICE. 

4 

N.  Y.  Supreme  Court.     General 
Term.     First  Dept. 

William    O.    Cooke,   respt. ^  v. 
Thomas  M.  Leonard  et  al.,  applts. 
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Decided  Aug.  7,  1883. 

It  is  the  duty  of  counsel,  on  making  a  motion 
for  a  new  trial  on  the  minutes,  to  point 

.  out  the  supposed  grounds  of  error  so  as  to 
call  the  attention  of  the  court  to  them ;  and 
although  the  appellate  court,  on  examining 
the  case  on  an  appeal  from  an  order  deny- 
ing such  a  motion,  should  conclude  that 
the  verdict  was  against  the  clear  weight  of 
evidence,  still,  if  that  was  not  specified  as 
the  ground  of  the  motion,  it  cannot  inter- 
fere with  the  order  appealed  from. 

Appeal  from  judgment  entered 
upon  verdict,  and  from  an  order 
denying  motion  for  new  trial  on 
the  minutes. 

This  action  was  brought  to  re- 
cover commissions  for  the  sale  of 
oil  under  an  agreement  alleged  to 
have  been  made  by  defendants 
with  plaintiff  whereby  plaintiflf 
agreed  to  sell  valvoline  oil  for  de- 
fendants, and  for  such  services  and 
sales  they  agreed  to  pay  him  as  a 
commission  on  the  proceeds  there- 
of all  that  might  be  paid  to  them 
over  85  cents  per  gallon,  and  also 
agreed  to  pay  the  same  commis- 
sions on  all  such  oil  bought  from 
them  by  the  persons  whom  he 
might  influence  or  induce  to  buy 
the  same  so'  long  as  they  contin- 
ued to  use  it.  The  answer  denied 
the  alleged  contract  and  averred 
that  plaintiff  sold  oil   for  defend- 


ants on  commission  and  that  his 
commissions  had  been  fully  paid. 
The  jary  rendered  a  verdict  in  fa- 
vor of  plaintiff,  and  defendants 
moved  for  a  new  trial  on  the  min- 
utes, but  without  stating  any 
grounds  for  such  motion.  This 
motion  was  denied. 

Wm.  B,  Putney,  for  applts. 

Albert  Oallup,  forrespt. 

Held,  No  error;  that  it  is  the 
duty  of  counsel,  on  making  such  a 
motion,  to  point  out  the  supposed 
grounds  of  error  so  as  to  call  the 
attention  of  the  court  to  them; 
and  that,  even  if  the  appellate 
court,  on  examining  the  case, 
should  conclude  that  the  verdict 
was  against  the  clear  weight  of  ev- 
idence, the  failure  to  move  on  any 
such  ground  in  the  court  below 
would  prevent  the  appellate  court 
from  interfering  with  the  order 
appealed  from  on  that  ground. 

Judgment  reversed  and  a  new 
trial  ordered,  however,  on  account 
of  a  refusal  to  charge  that,  upon 
the  evidence  in  the  case,  the  plain- 
tiff was  not  entitled  to  recover 
commissions  on  oil  sold  by  de- 
fendants to  certain  departments 
of  the  Erie  Railway  Company. 

Opinion  by  Davis,  P.  J. ;  Bra- 
dy and  Daniels,  J  J.,  concur. 


END  OP  VOLUME  SEVENTEEN. 
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ACCOUNT  STATED. 

1.     An  account  which  has  been  in  the  posses-  , 
sion  of  the  party  receiving  it  so  long  as  to  : 
warrant  the  presumption  of  acquiescence 
may  still   be  explained  or  impeached   for 
mistakes  or  errors. — The  First  SaVl  Bk.  of 
N.   Y.  V.  The  Continental  NnVl  Bk.,  42. 

ACCRETION. 

1.  Title  by  accretion  cannot  be  based  on  sud- 
den convulsions  of  nature,  such  as  the  sud-  j 
den   and  frequent  shifting  of  an  inlet. —  | 
Mulry  V.  Norton  el  al.,  362. 

2.  Where  a  beach  is  submerged  by  a  sudden 
overflow  of  the  sea  the  Stale  does  not  gain 
a  title  thereby,  but  the  title  remains  in  the 
original  proprietor,  and  he  is  entitled  to  the 
land  upon  its  reappearance. — Id. 

3.  Where  it  appeared  that  the  beach,  alleged 
to  be  owned  by  plaintiff,  is  a  necessary  ap- 
purtenance to  his  business  as  a  hotel - 
keeper,  and  that  defendants  threaten  to 
take  possession  thereof  bv  virtue  of  a  lease 
alleged  to  be  invalid,  Ileld,  That  an  in- 
junction was  the  appropriate  remedy. — Id. 

ACTION. 

See  Attorneys,  13  ;  Bankruptcy,  2  ;  Cloud 
ON  Title;  Contract,  3,  4,  8,  12.  18;  Cor- 
porations, 24;  Creditors'  Bill,  2;  Exe- 
cution, 3,  4;  Executors,  20;  Guaranty, 
1,  3;  Highways,  4;  Mortgage,  2,  9,  23; 
Parties,  10;  Riparian  Owners,  2;  Sup- 
plementary Proceedings,  2,  5;  Taxa- 
tion, 4. 

ADMINISTRATOR. 

See  Executor^,  15,  16,  22.  23;  Lunatics; 
Surrogates,  6. 

AFFIDAVIT. 

See  Attachment,  5-8,  13,  14,  17,  21,  23,  24; 
Depositions,  12;  Service,  1,  2,  4,  7;  Sup- 
plementary Proceedings,  4. 

AGENCY. 

1.  When  an  ag«nt  receives  money  through  a 
Vol.  17— No.  25. 


mistake  of  fact  he  is  bound  to  return  it  to 
the  party  paying  it  so  long  as  it  reniaina  in 
his  possession  or  under  liis  control. — The 
First  Natl  Bk.  of  X.  V.  v.  The  Continental 
Nat'l  Bk..  4'Z. 

2.  A  case  is  not  excluded  from  the  rule  that 
a  person  dealing  with  another  may  show 
by  proof  tijat  that  other  wa*«  the  agent  of  an 
undisclosed  principal,  and  in  that  manner 
charge  the  latter,  by  the  circumstance  that 
the  agreement  may  have  been  reduced  to 
writing. — Masterton  v.  Boyce,  101. 

3.  Where  a  principal  on  being  informed  of 
a  purclmse  by  an  agent  in  his  name  does 
not  deny  tl»e  authority,  he  will  be  deemed 
to  have  admitted  that  he  was  bound  by 
such  purchase. — Purdy  v.  Btan,  143. 

4.  When  goods  are  received  under  such  a 
purchase,  an  active  duty  devolves  upon  the 
principal  to  at  once  disaffirm  the  contract 
and  return  the  goods,  and  his  conduct 
otherwise  will  be  deemed  an  acquiescence 
in  and  ratification  of  such  purchase. — Id. 

5.  The  notice  to  an  agent  which  binds  his 
principal  nuist  be  received  by  him  while  en- 
gaged in  the  business  of  his  principal,  or  if 
not  so  received  must  be  present  to  the 
agent's  mind  at  the  time  of  his  acting  as 
such. —  Worinuth  et  at.  v.  Sornhnrgtr,  1(51. 

6.  Bills  and  notes,  and  writings  under  seal, 
signed  by  an  agent  in  his  own  name,  bind 
him  exclusively.  Such  written  contracis  to 
bind  the  principal  must  be  in  the  name  of 
the  principal.— /*//<?/;>«  et  al.  v.  Borland,  553. 

See  Attackmknt,  6.  7,  24;  Bill  of  Par- 
ticulars, 1,  5;  Corporations,  12,  16: 
Deeds,  4;  Evidence,  31;  Fraud,  4;  Mar- 
ried Women,  1;  Parties,  10. 

AGREEMENT. 

See  Contract;  Mortgage,  25. 

ALIMONY. 

See  Divorce,  1 . 

AMENDMENT. 

See  Attachment,  9;  Execution,  0. 
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APOTHECARIES. 
See  Neoliqknce,  2. 

APPEAL. 

1.  The  Court  of  Appeals  will  review  a  de- 
termination of  the  court  below,  even  upon 
a  discretionary  order,  where  it  ap|>ears  that 
the  decision  was  based  on  a  want  of  power 
to  grant  the  application.  —  Toltnanv.  The 
Syracuse,  Bing.  <fc  N.  Y  RR  Co.,  82. 

2.  Where  a  defendant  in  his  answer  sets  up 
as  a  defense  that  the  recovery  sought 
against  him  is  embraced  in  a  judgment  re- 
covered against  him  by  the  same  plaintiff 
in  another  action,  which  judgment  "re- 
mains in  full  force  and  effect,"  and  subse- 
quently, within  the  statutory  lime  for 
amendments  of  course,  serves  an  amended 
answer  omitting  said  defense,  such  state- 
ment in  the  original  answer  is  not  to  be 
taken  against  him  as  inconsistent  with  his 
right  of  appeal  from  the  judgment  therein 
referred  to. — PrescMt  v.  Tou»ey  et  al.,  58. 

3.  Section  527  of  Code  Crim.  Pro.  has  no  ap- 
plication to  the  Court  of  Appeals. — T/ie 
People  V.  Boas,  127. 

4.  Where  the  General  Term,  in  the  exercise 
of  its  discretion  under  said  section,  crants 
or  refuses  a  new  trial,  its  determination  is 
not  reviewable. — Id. 

5.  The  People  may  appeal  under  .Section 
519,  but  sucli  appeal  brings  up  for  review 
only  questions  of  law,  and  the  record  only 
is  to  be  looked  at  to  ascertain  if  the  reversal 
of  conviction  was  upon  questions  of  law 
only. — Id. 

6.  The  right  to  appeal  from  a  decision  deny- 
ing  a  motion  to  vacate  an  order  of  arrest 
made  upon  the  papers  upon  which  the 
same  was  granted  is  waived  by  subsequent- 
ly moving  tc^  vacate  the  order  upon  addi- 
tional affidavits.  If  the  latter  motion  is 
denied  the  only  remedy  is  to  appeal  from 
the  order  so  denying  it. — Harris  v.  Brown, 
154. 

7.  In    making  a  case  on    appeal  to  General 
Term   Rule  34  must  be  followe<l  and  the 
narrative  form   used   in   stating  the  testi- 
mon\'.     If  the  form  by  question  and  an.swer 
is  necessary,  as.  e.  g.,to  present  a  question 
as  to  the  admission  of  evidence,  the  justice  ! 
who  settles  the  case  may  determine  this.  ! 
For  a  failure  to  conform  to  the  rule  the  case  | 
will  be  sent  back  for  re-settlement. — Smith  \ 
V.  The  ^\  Y.  a.  &  H.  R.  RR.  Co.,  180.  ; 

8.  An  order  of  General  Term,  affirming  the  ■ 
order  of  a  surrogate  refusing  to  note  an  in-  I 
tervention  in  proceedings  before  him,  or 
affirming  a  Special  Term  order  denying  a  t 
motion  for  stay  of  proceedings  before  a  ■ 
surrogate,  is  discretionary  and  involves  no 
substantial  right,  and  is,  therefore,  not  ap- 


pealable to  the  Court  of  Appeals. — In  rn 
estaU  ofHaUey,  241. 

9.  An  order  of  a  surrogate  denying  motion 
to  resettle  a  former  ofler  made  by  him  is 
not  appealable. — Id. 

10.  Unless  in  exceptional  cases,  the  General 
Term  will  not  disturb  a  finding  of  fact 
made  by  a  referee  where  there  is  a  mere 
conflict  of  testimony. — Peacock  v.  Comstock, 
252. 

11.  When  a  motion  to  vacate  an  attachment 
has  been  made,  as  required  by  g  682,  Code 
Civ.  Pro.,  before  the  property  attached  has 
been  applied  to  the  payment  of  the  judg 
ment  in  the  action^  the  right  of  appeal  from 
the  order  denying  such  motion  is  not  lost 
by  the  application  of  the  attached  property 
to  tlie  payment  of  such  judgment  before 
the  taking  of  the  appeal. — The  Market  NatH 
Bk.  V.  Tfie  Pacific  NaVl  Bk.,  340. 

12.  An  order  sustaining  or  overruling  a  de- 
murrer is  not  appealable.  The  proper  prac 
tice  18  for  tlie  order  made  upon  the  trial  of 
a  demurrer  to  direct  that  either  a  final  or 
interlocutory  judgment  shall  be  entered 
upon  it.  and  from  that  judgment  an  appeal 
may  be  taken.— TA^  B.  &  0.  RR.  Co.  v. 
Arthur,  888. 

13.  An  appeal  will  not  lie  to  the  Court  of 
Appeals  from  an  order  granting  an  injunc- 
tion pendente  lite,  unless  it  plainly  appears 
on  the  face  of  the  complaint  that  the  ca.se 
is  one  in  which,  by  settled  adjudication, 
plaintiff  is  not  entitled  to  final  relief.— 
Hatch  V.  The  W.  U.   Tel.  Co.,  423. 

14.  Argument  will  not  be  heard  at  General 
Term  unless  the  case  and  exceptions  are 
signed  by  the  judge  and  ordered  annexed 
to  the  roll.     Nor  unless  Rule  34  be  com- 

i      plied  with,  requiring  the  evidence  to  be 
I      given  in   narrative  form,   and  not  in  hoe 
r€rba. — McNish  v.  Bmcers,  444. 

;  15.  After  making  his  report,  6  referee  accept- 
I  ed  from  the  plaintiff  an  agreement  giving 
I  him  a  lien  on  the  judgment.  The  report 
and  judgment  were  set  aside  on  the  ground 
that,  under  the  circumstances,  the  referee 
became  disqualified  to  settle  the  case  on  ap- 
peal. Held,  That  the  order  was  in  the  dis- 
cretion of  the  Supreme  Court,  and  that  no 
appeal  would  lie  therefrom  to  the  Court  of 
Appeals. — Leonard  v.  Mulry,  450. 

16.  The  right  to  appeal  from  an  order  deny- 
ing a  motion  is  waived  by  a  renewal  of  the 
motion. — Harris  et  al.  v.  Brown,  451. 

17.  Where  a  motion  has  been  made  and  de- 
nied, a  subsequent  order  to  show  cause  and 
the  hearing  of  the  same  motion  on  addi- 
tional papers  is  equivalent  to  granting  leave 
to  renew. — Id. 

18.  To  authorize  an  appeal  to  the  Court  of 
Appeals  from  an  order  vacating  an  attach- 
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ment,  such  order  must  show  that  it  was  not 
l^ranted  in  the  exercise  of  the  discretion  of 
the  court;  the  opinions  of  the  court  cannot 
be  looked  into  for  the  grounds  of  the  decis- 
ion — Brooks  et  at.  v.  The  Mexican  ^^afl 
Constriirtion  Co.,  508. 

19.  A  judicial  sale  cannot  be  attacked  on  ap- 
peal from  an  order  confirming  the  report, 
so  long  as  it  was  made  in  accordance  with 
the  judgment. —  Winter  v.  Eckert  et  al.,  561. 

20.  Where,  on  appeal  from  an  order  denying 
an  application  lo  set  aside  the  sale,  it  did 
not  appear  that  a  larger  price  could  be  real- 
ized on  a  resale,  and  the  fairness  of  the  sale 
had  was  not  contested,  Held,  That  the  ap- 
plication was  within  the  discretion  of  the 
Court  below ;  that  it  was  properly  denied, 
and  that  no  appeal  lies  to  the  Court  of 
Appeals  from  the  order  of  the  General  Term 
affirming  the  order  denying  that  applica- 
tion.— Trf. 

21.  An  appeal  from  an  interlocutory  judg- 
ment cannot  be  taken  to  the  Court  of  Ap- 
peals, except  as  provided  in  subd.  1  of  §  190 
of  the  Code,— Victory  v.  Shod,  563. 

See  Attachment,  1;  Bill  of  Particulars, 
6:  Conspiracy.  3;  Costs,  3,  12.  17.  24.  25, 
30,  iM;  Criminal  Law,  1,  2,  15;  Eminent 
Domain,  6,  7;  Evidence,  6,  38;  Execu- 
tors. 13;  Indictment,  2;  Insolvent  In- 
surance Companies,  2,  8;  Judgment,  3; 
Practice.  2-4,  8,  11,  12,  18.  27-29;  Stay. 

ARBITRATION. 

1.  When  the  several  parts  of  an  award  are 
consistent  and  their  meaning  plain  the 
award  will  be  sustained. — Piermn  v.  Van 
Matter,  183. 

2.  The  rule  that  arbitrators  should  not  be  al- 
lowed to  impeach  their  award  does  not 
apply  to  an  arbitrator  who  has  not  signed 
an  award  made  by  the  majority  of  the  ar- 
bitrators.— In  re  arbitration  Nat'l  Bk.  of  the 
Republic  et  al.  v.  Darragh,  290. 

8.  The  receipt  by  arbitrators  during  the  ab- 
sence of  the  parties  of  evidence  which,  by 
any  possibility,  may  influence  the  award  is 
a  "  procuring  of  the  award  b}"  improper 
means "  within  the  meaning  of  g  2874  of 
the  Code  of  Civil  Procedure,  specifying  in 
what  cases  an  award  may  be  vacated. — Id. 

4,  On  a  motion  to  vacate  the  award  on  the 
ground  that  improper  evidence  has  been  re- 
ceived, the  questitm  is  whether  such  evi- 
dence has  been  received  as,  by  any  pos- 
sibility, may  have  affected  the  conclusion 
of  the  arbitratoi's,  and  not  whether  such 
evidence  was  considered  by  them  in  makiii«j 
their  award.  If  the  evidence  was  received 
it  is  impossible  for  the  court  to  say  that  it 
did  not  affect  the  conclusion  of  the  arbitra- 
tors.— Id. 


5.  Parties  may  waive  written  evidence  of  a 
release,  which  the  award  requires  to  be  in 
writing.—  WincheU  v.  W/nchell  et  al.,  318. 

6.  An  agreement  in  writing  to  submit  to  ar- 
bitrators a  matter  involved  in  a  pending 
action  has  the  effect  of  discontinuing  such 
action,  although  the  arbitrators  named  in 
such  agreement  refuse  to  act.  and  although 
one  of  (he  parties  fails  or  refuses  to  appear 
before  such  arbitrators,  and  although  such 
agreement  is  not  acknowledged  in  accord- 
ance with  §  2366  of  the  Code  of  Civ.  Pro. 
—McNulty  V.  SoUy,  508. 

ARREST. 

1.  A  judgment  which  leaves  to  be  determined 
the  allowance  which  an  assignee  is  entitled 
to  have  deducted  from  the  gross  sum  which 
he  holds  under  a  fraudulent  assignment  is 
not  final.  An  order  entered  on  the  report 
of  a  referee  appointed  to  find  the  amount 
of  such  allowance  amounts  to  a  final  judg- 
ment, and  a  precept  of  arrest  issued  on 
such  order  without  the  return  unsatisfied  of 
an  execution  against  the  assignee's  property 
is  unauthorized  and  void. — Myers  v.  Becker, 
83. 

2.  Where  a  person's  liubilitiesexceed  his  asse'ts 
he  is  insolveui,  and  where  he  wilfully  rep- 
resents himself  as  being  in  a  souud  condi- 
tion financially,  but  knows  that  he  is  insol- 
vent, and  upon  such  statement  obtains 
goods  upon  credit,  he  is  guillv  of  fraud 
and  may  be  taken  into  cuslocw  upon  an 
order  of  arrest. — Morris  et  al.v.  Talcott,  237. 

3.  In  order  to  justify  an  order  of  arrest  on 
the  ground  that  the  defendant  has  disposed 
of  his  property  with  intent  to  defraud  his 
creditors  an  actual  and  guilty  intent  to 
defraud  creditors  must  be  shown.  A  mere 
constructive  fraud  which  the  law  implies 
because  an  act  done  is  in  violation  oif  the 
statute  or  of  the  rights  of  creditors  at  com- 
mon law  is  not  sufficient. — The  SJterill  Ro- 
per Air- Engine  Co.  v.  Harwood,  255. 

4.  The  mere  fact  that  a  partner  of  an  insol- 
vent firm  has  paid  certain  of  his  individual 
debts  with  money  belonging  to  the  firm  is 
not  eviilence  of  such  a  guilty  intent  to  de- 
fraud the  creditors  of  the  firm  as  to  subject 
him  to  arrest  within  the  provisions  of  the 
Code  authorizing  that  remedy. — Id. 

See  Appeal,  6;  Contempt,  4. 

ARSON. 

1.  Where  the  insurer  is  named  iu  an  indict- 
ment for  arson  in  the  third  degree,  under  3 
R.  S.,  7lh  Ed.,  2483,  §  5,  proof  of  his  resi- 
dence or  the  mode  of  its  incorporation  and 
manner  of  coming  into  existence  may  be 
shown  although  not  specifically  averred.— 
Carncrois  et  al.  v.  The  People,  383. 

2.  The  act  of  incorporation  of  the  company, 
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with  proof  of  user  under  it,  is  sufficient  to 
establish  its  existence. — Id. 

3.  Proof  that  a  foreign  insurance  company 
has  complied  with  the  laws  of  this  State 
and  was  authorized  to  transact  business  is 
admissible. — Id. 

4.  On  a  trial  of  indictment  for  arson,  evi- 
dence that  three  or  four  years  before  the 
tire  the  accused  had  a  conversation  with 
the  witness  relative  to  burning  the  building 
was  admitted.     Held,  Error.— M 

ASSAULT. 

1.  In  an  action  for  an  indecent  assault  upon 
a  married  woman,  the  jury  may  consider, 
upon  the  question  of  damages,  the  intent 
of  defendant,  as  shown  by  his  words  and 
acts. — Hogg  v.  KieraUd,  206. 

ASSESSMENTS. 

1.  A  statute  giving  authority  to  change  the 
grade  of  an  intersecting  street  so  as  to 
make  it  conform  to  the  grade  of  an  avenue, 
the  expense  of  tlie  improvement  to  be  as- 
sessed upon  the  property  benefited,  does 
not  authorize  the  performance  of  any  work 
upon  the  street  unless  the  grade  is  changed. 
— In  re  petition  of  Ooldenfjerg,  6 1 . 

2.  Where  the  owner  of  property  pays  an  as- 
sessment under  protest,  on  the  ground  that 
the  assessment  is  void,  the  assessors  threat- 
ening to  sell  the  land  for  the  payment  of 
said  assessment,  and  it  is  subsequently  ad- 
judged to  be  void  and  illegal,  the  owner  of 
the  property  at  the  time  the  assessment 
was  paid  may  recover  the  name— Breucher 
v.  T/i^  Village  of  Portcheater,  260. 

3.  Unless  the  Commissioners  of  Assessment 
take  the  oath  required  i)y  statute  to  be 
taken  before  making  their  estimates  and 
assessments,  the  assessments  are  absolutel}' 
void. — Id. 

4.  A  second  assessment  for  laying  siilewalk 
is  not  within  the  exception  of  4^  7,  Chap. 
580  Laws  of  1S72.  and  Chap.  31^.  Laws  of 
18 r4,  if,  when  the  tirst  assessment  was 
levied,  the  premises  belonged  to  the  City  of 
New  York,  and  such  assessment  was  paid 
by  the  corporation  of  that  city. — //*  re  pe- 
titimi  of  Wdlnh,    351. 

.5.  Under  Chap.  579.  Laws  of  1853,  §  6,  in- 
terest cannot  be  cliarged  upon  an  assess- 
ment on  land  situated  in  the  City  of  New 
York  from  any  date  prior  to  the  date  of  its 
entry  in  the  record  of  titles  of  assessments 
contirmed,  kept  in  the  office  of  the  Street 
Commissioner,  and  a  like  record  in  the 
ottice  of  the  Clerk  of  Arrears. — In  re  pe- 
titiim  of  Willis,  373 

6  The  inclusion  in  an  assessment  of  any  un- 
authorized sum  of  interest  renders  the  sale 
.  for  the  non-payment  of  such  assessment 
illegal. — Id. 


7.  The  maxim  " de  minimis  non  curat  lex" 
would  be  applicable  to  a  mere  mistake  in 
the  computation  of  Interest,  but  not  to  a 
case  where  a  sum  for  interest  is  charged 
without  lawful  authority. — Id. 

8.  Where  the  work  has  been  done  upon  a 
diflerent  grade  from  that  establish^  by 
law,  one  whose  property  has  been  materi- 
ally injured  by  such  change  of  grade  should 
not  be  compelled  to  contribute  to  its  ex- 
pense.— In  re  petition  cf  Bradley,  454. 

9.  The  determination  of  an    application  to 
I      relieve  certain  property  from  an  assessment 

in  favor  of  the  applicant  on  the  ground 
I  that  the  assessment  was  void  does  not  of 
I  itself  relieve  other  pi-operty  from  the  same 
I      a-ssessment. —C/ra^e  V.  CAcwd,  457. 

I  10.   It  seems  that,  after  the  right  to  apply  ftir 
the  vacation,  etc.,  of  an  assessment,  'con- 
I      firmed  before  the  enactment  of  Chap.  550, 
Laws  of  1880,  by  one  of  the  two  proceed- 
ings provided  for  that  purpose  by  that  act. 
I       has  been  lost  by  limitation,  such  an  assess- 
I       ment  becomes  a  legal  charge  against  the 
;       land  and  may  be  collected,  although  it  may 
J      be  fundamentally  defective  and  other  lanii 
may  have  been   relieved  from  it  for  that 
reason  on  the  application  of  its  owner.— /d. 

11.  The  purchaser  at  a  partition  sale,  accord- 
ing to  the  terms  of  which  all  taxes,  assess- 
ments etc. ,  on  the  premises  were  to  be  pai<l 

'  by  the  referee  out  of  the  purchase  money, 
will  not  be  compelled  to  complete  his  pur- 
chase of  land  upon  which  there   is  an  as- 

!  sessment  of  the  character  above  described 
which  the  referee  refuses  to  discharge.— /d. 

12.  A  gas  company  takes  the  risk  of  the  lo- 
cation of  its  pipes  in  the  public  streets,  and 
should  be  required  to  make  such  change  as 
public  convenience  or  security  requires  at 
Its  own  expense,  and  no  damage  thus  in- 
curred by  a  gas  company  can  be  included 
in  the  assessment. — In  re  petition  of  Deering 
etal.,  485. 

13.  Where  the  Supreme  Court  has  held  an 
item  of  sufficient  importance  to  be  corrected, 
this  Court  cannot  disregard  it  as  too  small 
where  such  conclusion  requires  a  reversal 
of  the  decision  below. — Id. 

14.  A  person  who  has  absolutely  conveyed 
real  property  in  the  city  of  New  York  in 
consideration  of  his  grantee's  assuminf 
and  paying  certain  mortgages  and  assess- 
ments, then  existing  liens  upon  such  prop- 
erty, and  whicli  the  grantee  subsequently 
pays,  cannot  maintain  an  application  for  a 
rebate  on  the  amount  of  such  assessments 
under  Chapter  550  of  the  Laws  of  1880.— 
The  People  ex  rel.  Austin  et  al,  v.  Gxtper 
etal.,  537. 

15.  The  intent  of  Chapter  247.  La^vs  of 
1882,  is  to  leave  as  a  hen  upon  the  prop- 
erty not  only  one-third  of  the  original  as- 
sessment,  but  also    the    accrued  interest 
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thereon. — The  People  ex  rel.  Dui-yea  v. 
Brooklyn  Park  (JorrCrs  et  al. ,  543. 

See  N.  Y.  City. 


The 


ASSIGNMENT. 

1.  When  an  assignment  of  a  debt  is  under 
seal  it  is  a  <leed,  and  an  acknowledgment  of 
it  in  a  foreijjn  country  before  a  U.  8.  Con- 
sul is  sufficient  to  entitle  it  to  bo  road  in 
evidence. — MUander  v.  Sonneborn,  67. 

2.  Not  withstanding  a  formal  assignment  of 
a  debt,  the  debtor  may,  for  the  purpose  of 
maintaining  any  defence  legally  accruing 
to  him,  prove  the  fact  that  the  demand 
still  remains  the  property  of  the  original 
creditor. — Id. 

3.  A  father  sold  his  son  goods,  a  part  of  the 
consideration  being  that  the  son  should  pay 
his  mother  a  debt  due  her  from  the  father. 
The  son  sold  the  stock  subsequently  and  as- 
signed the  balance  due  him  on  the  sale  to 
his  mother,  under  the  above  agreement. 
Held,  That  creditors  of  the  son  could  not 
attack  the  assignment  and  inquire  whether 
there  was  a  consideration  for  the  debt 
belween  the  father  and  motlier;  that  the 
sale  between  the  father  and  .son  being  con- 
ceded to  be  valid,  the  father  could  direct 
payment  of  the  purchase  price  to  any  per- 
son.—G^oZ/wp  v.  Jetreti  et  al.,  288. 

See  Attorneys,  18;  Bill  of  Particulars, 
1.5;  Contract,  18;  Evidknce,  17;  Lease, 
8;  Life  Insurance,  9;  Mortgage.  10.  11. 
18-20,  2.-),  26;  Negotiable  Papkr,  5. 

ASSIGNMENT  FOR  CREDITORS. 

1.  In  an  action  to  reach  assets  in  the  hands 
of  a  general  assignee  on  the  ground  that  the 
assignment  was  void  because  not  recorded 
in  accordance  with  the  statute  of  Pennsyl- 
vania, under  which  it  was  made,  it  appeared 
that  the  creditors  represented  by  plaintiff, 
who  were  non-residents,  after  such  failure 
to  record,  treated  with  the  assignee  and 
agreed  to  accept  a  dividend.  The  court 
below  held  that  this  estopped  the  creditors 
from  assailing  the  assignment  and  dismissed 
the  complaint.  Held,  Error;  that  it  was 
not  to  be  presumed  that  they  knew  of  the, 
Pennsylvania  statute,  but  such  knowledge 
was  a  fact  to  be  proved,  and  that  it  must 
be  assumed  that  they  did  not  know  that  the 
assignment  was  void  and  acted  in  ignorance 
of  the  statute. — Stedman  v.  Davis  et  al.,  154. 

2.  The  Supreme  ('ourt  has  always  had  juris- 
diction to  control  trustees  ami  redress  any 
wrongful  acts  on  their  part  tending  to  in- 
jure the  trust  estate.  And  this  jurisdic- 
tion, in  the  case  of  assignees  for  benefit  of 
creditors,  is  not  taken  away  from  the  Su- 
preme Court  by  the  statutes  whirh  have 
given  the  County  Court  jurisdiction  over 
such  assignees. — Hurst  v.  Bowen,  167. 


8.  The  powers  conferred  on  the  county 
court  m  regard  to  assignments  for  benefit 
of  creditors,  Ch.  466  of  1877,  do  not  in- 
clude the  power  to  set  aside  an  assignment. 
This  can  only  be  done  by  a  court  of  equity. 
— In  re  assignment  of  Thompson,  879. 

4.  Assignees  for  the  benefit  of  creditors  are 
only  entitled  to  commissions  on  the  sum  of 
money  which  they  actually  receive.— in  re 
assignment  of  Fulton,  894. 

6.  The  owner  of  a  certain  judgment  made  a 
general  assignment  for  the  benefit  of  his 
creditors,  but  did  not  include  the  judg- 
ment in  his  inventory.  On  settlement  of 
his  accounts  the  assignee,  by  order  of  the 
court,  assigned  to  a  bunk  certain  personal 
property  and  all  claims,  notes,  book  t\Q- 
counts,  judgments,  etc.,  against  certain  per- 
sf)ns  named,  and  against  **  anv  other  person 
or  persons  not  named  above.  Neither  the 
bank  nor  the  assignee  had  knowledge  of 
this  judgment.  Held,  That  the  judgment 
passed  to  the  bank. — The  Emigrant  Indus- 
trial Sav'gsBk  v.  Hoe/ie,  447. 

6.  Where,  in  an  action  to  set  aside  an  assign- 
ment as  fraudulent,  the  evidence  on  plain - 
tiflfs'  part  tended  to  establish  that  the  as- 
signors on  the  day  the  assignment  was 
made  gave  away  and  disposed  of  a  quantity 
of  goods  to  friends  and  for  their  own  bene- 
fit; that  the  money  on  hand  was  taken  by 
one  of  them  on  the  following  day,  and  that 
certain  notes  included  in  the  preferred 
debts  in  the  assignment  were  not  made  and 
delivered  when  they  purported  to  be, 
Held,  That  plaintiffs  made  out  a  case,  and 
that  it  was  error  to  dismiss  the  complaint. 
—  Crouse  et  al.  v.  Hessler  et  al.,  519. 

See  Arrest,  1 ;  Costs,  16;  Creditors  Bill, 
2;  Executors,  20. 

ASSUMPSIT. 

1.  An  action  for  money  had  and  received  is 
an  equitable  action,  and  the  cause  of  action 
and  the  defence  are  both  governed  by  the 
true  equity  and  conscience  of  the  case. — 
Sahler  v.  Williams  et  al.,  80. 

ATTACHMENT. 

1.  On  an  appeal  to  the  General  Term  of  the 
Court  of  Common  Pleas  frcm  a  judgment 
of  a  District  Court  of  New  York  City,  the 
denial  by  the  justice  of  a  motion  to  vacate 
an  attachment  may  be  reviewed.  The 
Code  of  Civil  Procedure  has  not  changed 
the  practice  in  that  regard. —Zan^  et  al.  v. 
Marks,  47. 

2  That  an  attachment  in  the  District  Court 
is  signed  by  the  justice  as  if  issued  under 
the  Code  is  a  fatal  defect.  It  should  be  al- 
lowed by  the  justice  and  signed  by  the 
clerk. — Jd. 

3.  The  certificate  given  by  one  possessing 
property  of  a  non-resident  debtor  against 
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whom  an  attachment  has  been  issued  is 
prima  facie  evidence  against  the  party  giv- 
ing it  m  an  action  brought  against  him  by 
the  sheriff  or  the  attaching  creditor  to  re- 
cover such  property;  but  such  party  is  not 
thereby  estopped  in  an  action  brought  on 
the  faith  of  it  from  showing  that  he  was 
honestly  mistaken  in  giving  such  certificate. 
—Almyetal.  v.  Thurber  et  al. ,  89. 

4.  To  charge  one  as  surety  on  an  undertaking 
given  on  obtaining  an  attachment,  the  va- 
cation relied  upon  must  in  terms  be  abso- 
lute; it  is  not  enough  that  the  attachment 
is  vacated  as  to  certain  goods  and  upheld  as 
to  others. — S/ieldon  v.  S(tMn,  105. 

5.  An  attachment  creditor  who  moves  to  set 
aside  a  prior  attachment  obtained  in  an- 
other action  against  the  same  debtor  must 
furnish  strict  legal  proof  of  the  regularity 
and  validity  of  the  attachment  obtained  h^ 
him,  and  this  is  not  shown  by  the  affidavit 
of  the  attorney  stating  that  sucii  attach- 
ment was  granted. — Tim  et  cU.v.  Smith,  134. 

6.  An  affidavit  upon  which  an  attachment  is 
obtained,  made  by  the  agent  of  plaintiff, 
and  stating  that  he  is  personally  acquainted 
with  the  facts  and  circumstances  set  forth, 
and  that  plaintiff  is  justly  entitled  to  recover 
a  certain  sum  '  over  and  above  all  counter- 
claims, discounts  and  set-offs  existing  in 
favor  of  defendant  to  the  knowledge  of 
deponent,''  is  insufficient  t(»  sustain  tlie  at- 
taclmient.  although  llie  obji'Ctioii  is  taken 
by  a  subsequently  attaching  creditor,  and 
defendant  has  made  no  objection. — Murmy 
V.  Uankin,  210. 

7.  If  the  allegation  of  the  agent  had  been  that 
plaintiff  was  entitled  to  recover  the  Hum 
over  and  above  all  counterclaims  known  to 
plaintiff,  it  would  have  been  sufficient. — 
Id. 

S.  It  seeiTM,  that  when  an  attachment  is  de- 
manded for  a  sum  of  money  the  right  to 
which  rests  partly  upon  merchandise  sold 
by  plaintiff  to  defendant  and  partly  upon 
claims  nssigned  to  him,  the  affidavit  should 
show  that  as  to  each  of  the  items  there  is 
no  counterclaim  existing  in  favor  of  de- 
fendant to  the  knowledge  of  plaintiff. — Id. 

9.  An  error  in  a  summons  as  to  the  lime  with- 
in which  the  defendant  must  appear  and 
answer  constitutes  a  mere  irregularity  capa- 
ble of  amendment  nunc  pro  tune. — Gridbon 
et  al.  V.  Freel,  217. 

10.  When  the  statute  requires  service  of  pro- 
cess to  be  made  out  of  the  State  or  by  pub- 
lication within  thirty  days,  and  the  thir- 
tieth (lav  occurs  on  Sunday,  a  service  made 
or  publication  commenced  on  tiie  thirty- 
first  day  is  a  compliance  with  the  statute. 
—Id. 

11.  Under  §5242,  United  States  Revised 
Statutes,  no  attachment  can  be  issued 
against  a  national  banking  association  or  its 


property  after  it  has  committed  an  act  of 
insolvency,  and  the  word  **  insolvency" 
therein  has  its  usual  and  general  meaning, 
viz.,  a  condition  in  which  it  cannot  meet  its 
current  pecuniary  obligations. — Raynor  et 
al.  V.  The  Pacific  NaVl  Bk.,  230. 

12.  The  fact  that  such  a  bank  had  slopped 
business  for  several  weeks  before,  aoa  did 
not  do  any  business  for  several  weeks  after 
the  attachment  was  allowed,  constitutes 
such  an  act  of  insolvency  as  is  contemplated 
by  the  law. — Id. 

13.  The  affidavit  of  the  attorney  for  the  mov- 
ing creditor  that  an  attachment  against  the 
properly  of  the  defendant  was  granted  in 
his  client's  suit  and  the  warrant  was  duly 
issued  to  the  sheriff,  who  had  by  virtue 
thereof  attached  the  property  of  the  de- 
fendant, that  the  attachment  herein  consti- 
tutes a  prior  lien  to  that  referred  to  herein, 
and  that  the  said  attachment  was  in  force 
and  the  action  pending,  is  not  sufficient  evi- 
dence of  the  fact  that  his  client  had  ac- 
quired a  lien  upon  the  same  property  cov- 
ered by  the  prior  attachment. — Tim  et  al.v. 
Smith,  247. 

14.  I'he  opinion  of  an  attorney  that  alien  has 
been  secured,  although  put  in  the  form  of 
an  affidavit,  is  not  sufficient  evidence  to 
establish  the  jurisdictional  fact  entitling  a 
general  creditor  to  interfere  in  the  disposi- 
tion of  his  debtor's  property. — Id. 

15.  Before  the  issuing  of  the  junior  attacb- 
ment  the  plaintiffs  in  the  prior  attachmeni 
made  an  arrangement  by  which  they  al»an- 
doned  any  attempt  to  perfect  a  levy,  de- 
fendant's assignee  agreeing  to  hold  certain 
moneys  for  them,  and  the  sheriff  made  affi- 
davit that  he  had  made  no  levies  under  the 
attachments,  and  could  find  no  property  on 
which  to  levy.  Held,  That  the  subsequent 
cre<ii»or  had  no  interest  in  the  validity  of 
the  prior  attachments. — Id. 

16.  A  motion  may  be  made  to  vacate  an  at 
tachment  at  any  time  before  the  actual  ap- 
plication of  the  attached  property  or  its 
proceeds. — Ptimons  et  al.  v.  Sprague,  261. 

17.  Affidavits  made  upon  information  and 
belief  only  are  not  sufficient  to  sustain  « 
attachment,  unless  authenticated  by  iht 
persons  from  whom  the  information  bs; 
been  obtained.— TToW^^A  et  al.  v.  Sipfi^, 
386. 

18.  The  validity  of  an  attachment  against  a 
national  bank  is  to  be  determined  by  the 
condition  of  the  bank  at  the  time  it  is  is- 
sued. An  attachment  issued  when  thel>ank 
is  insolvent  and  in  charge  of  an  examiner 
is  in  violation  of  the  statute  and  is  not  ren- 
dered valid  by  a  subsequent  acquisition  of 
capital  by  the  bank. — Raynor  etal.  v.  Tlu 
Pacific  Nat'l  Bk.,  452. 

19.  The  bank  is  not  estopped  from  setting  up 
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its  insolvency  by  the  fact  that  it  has  paid 
some  of  its  creditors  in  full. — Id. 

20.  Section  5.243,  U.  S.  R  S.,  was  not  re- 
l>ealed  by  ^  4  of  the  act  of  July  12,  1883.— 
Id. 

21.  After  an  attachment  has  been  served  up- 
on a  person  who  is  claimed  to  have  prop- 
erty of  defendant  in  his  possession,  and 
such  person  has  given  a  certificate  that  he 
has  no  such  property,  an  affidavit,  made 
upon  mere  information,  to  the  effect  that 
such  certificate  is  untrue,  or  that  it  fails  to 
set  forth  the  facts  required  to  be  shown  by 
it,  is  not  such  legal  proof  of  those  facts  as 
is  sufficient  to  sustain  an  order  requiring 
such  person  to  appear  and  submit  to  an  ex- 
amination on  the  subject. — Ire^  v.  LocJcwood, 
492. 

22.  An  attachment  is  good  until  it  has  been 
vacated. — Denmanet  ai.  v.  MeGuire  et  al., 
504. 

23.  The  sufficiency  of  the  affidavit  on  which 
an  attachment  is  issued  is  not  jurisdictional. 
Id. 

24.  When  an  agent  makes  affidavit,  there 
should  be  proof  that  he  has  knowledge,  or 
at  least  satisfactorv  information  as  to  the 
essential  facts,  ana  where  he  acts  upon  in 
formation  only,  the  sources  of  his  informa- 
tion should  be  stated,  and  the  reasons  why 
the  affidavit  is  not  made  by  some  one  hav- 
ing knowledge  of  the  facts. — Oribben  et  al. 
V.  SehiUinger,  539. 

See  Appeal,  11,  18 ;  Corporations,  7.  8 ; 
National  Banks. 

ATTORNEYS. 

1.  An  attorney  has  no  right  to  use  the  posi- 
tion he  occupies  by  virtue  of  that  relation  to 
bargain  for  a  personal  advantage  with  his 
adversaries  in  the  action,  or  do  any  act 
which  will  tend  to  prejudice  his  client's 
rights  in  the  event  of  a  successful  termina- 
tion of  the  action. — GhcUfield  v.  Simonson 
etal.,  8. 

2.  Where  the  attorney  for  the  plaintiff  in  an 
action  to  determine  the  validity  of  a  will, 
for  a  valuable  consideration  paid  to  him  by 
the  defendant  therein,  released  certain  real 
estate  from  the  operation  of  the  action. 
Held,  That  this  was  a  breach  of  the  attor- 
ney's agreement  with  his  client,  and  consti- 
tuted a  good  defense  to  his  claim  for  com- 
pensation for  his  services. — Id. 

3.  In  an  action  by  an  attorney  to  recover  for 
professional  services  defendant  may,  under 
a  general  denial,  show  any  facts  tending  to 
disprove  the  allegations  of  the  complaint 
that  the  conditions  of  the  contract  haa  been 
performed. — Id. 

4.  The  answer  stated  that  defendants  would 
set  off  the  sum  received  by  plaintiff  for  the 


release  against  any  demand  he  might  estab- 
lish. Held,  That  this  was  not  a  ratification 
of  plaintiff's  act,  and  did  not  control  the 
effect  of  such  act  as  a  defense. — Id. 

6.  The  court  has  summary  jurisdiction  to 
compel  an  attorney  by  order  to  pay  over  to 
his  client  money  collected  by  him  in  his 
official  capacity  and  which  he  withholds 
from  his  client,  although  he  denies  that  he 
owes  his  client  anything  and  claims  that  on 
an  accounting  he  would  be  entitled  to  the 
money  so  held  by  him. — In  re  application 
ofMeriian,  163. 

6.  Before  the  time  to  answer  had  expired, 
the  parties  hereto  settled  the  cause  of  action 
for  $50,  without  the  intervention  of  their 
attorneys.  Plaintiff's  attorneys,  claiming 
their  compensation  by  agreement  to  b6  the 
taxable  costs  and  the  amount  of  the  recov- 
ery on  the  cause  of  action  above  $50,  after 
the  time  to  answer  had  expired,  forthwith 
entered  judgment  for  default  of  answer  for 
the  full  amount  of  the  claim  ($87.50),  be- 
sides Interest  and  costs,  and  credited  the 
$50  as  a  payment  thereon.  It  did  not  ap- 
pear that  defendant  had  notice  of  the  lien 
of  plaintiff's  attorneys,  nor  was  the  good 
faltli  of  the  settlement  impeached.  Held, 
That  the  attorneys  were  not  Irregular  in 
proceeding  to  judgment  In  the  enforcement 
of  their  Hen  upon  the  costs,  but  that  they 
had  no  authority  to  enter  judgment  for  the 
full  amount  claimed,  crediting  tlie  $50  as  a 
payment  on  account  ;  that^  the  lien  was 
upon  the  actual,  not  the  alleged  cause  of 
action,  and  the  attorneys  could  not  claim 
the  right  to  proceed  for  the  purpose  of  en- 
forcing such  asserted  Hen  upon  the  cause 
of  action  by  showing  the  amount  due  to  be 
greater  than  the  parties  had  fixed  by  their 
settlement. — ihe  Albert  Palmer  Co,  v.  Van 
Orden,  231. 

7.  Where  W.,  who  was  by  law  a  member  of  a 
Grand  Ix>dge,  without  its  authority,  ob- 
tained from  an  attorney  a  written  opinion 
relating  to  questions  in  which  the  body 
had  an  interest,  and  sent  the  same  to  Its 
highest  officer,  and  the  latter  retained  the 
opinion,  but  refused  soon  after  its  receipt 
to  pay  for  it,  Held,  That  the  Lodge  was 
liable. — Brown  v.  The  Grand  Lodge,  K.  P., 
251. 

8.  The  right  of  an  attorney  to  costs  awarded 
in  his  client's  favor  in  an  action  is  in  no 
way  dependent  upon  the  continuance  of  the 
life  of  his  client,  and  is  not  extlnguishedijy 
the  abatement  of  the  suit,  and,  in  case  of 
the  death  of  his  client  after  the  entry  of  a 
judgment  for  costs  In  his  favor,  the  attor- 
ney is  entitled,  under  g  779  of  the  Code  of 
Civ.  Pro.,  to  issue  an  execution  against  the 
personal  property  of  the  opposite  party  to 
collect  such  costs. — Lachenmeyer  v.  Loch- 
enmeyer,  310. 

9.  The  settlement  of  an  action  by  the  parties 
thereto  can  be  set  aside  or  treated  as  fraud - 
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ulent  only  where  some  good  reason  therefor 
as  between  the  parties  is  shown,  and  the 
plaintiff  should  have  notice  of  an  applica- 
tion therefor. — ChoM  v.  diase,  819. 

10.  To  entitle  plaintiff's  attorney  to  an  order 
for  counsel  fees  in  such  a  case  he  must  no- 
tice the  motion  in  his  own  behalf,  show 
that  the  settlement  was  in  bad  faith  with 
intent  to  defraud  him,  and  that  plaintiff  is 
not  able  pecuniarily  to  satisfy  her  liability 
to  him. — Id. 

U.  The  Court,  at  Special  Term,  has  general 
power  to  relieve,  in  a  proper  case,  a  client 
from  stipulations  entered  into  by  his  attor- 
ney, e.  g.y  stipulations  that  the  verdict  of  a 
jury,  or  order  or  direction  of  the  court  in  a 
certain  other  action  between  the  same  par- 
tie-:,  shall  be  deemed  to  have  been  made  in 
the  action  in  which  the  stipulation  is  en- 
tered into,  or  that  in  case  a  default  in  a  cer- 
tain other  action  between  the  same  parties 
is  not  opened,  judgment  shall  be  entered  in 
the  action  in  which  the  stipulation  is  made 
against  the  party  stipulating. — The  Metro- 
politan Concert  Garden  Co.  v.  Abbey  et  al., 
351. 

12.  Whether  an  attorney  can  bind  the  client 
by  such  stipulations  witliout  his  express 
assent  or  authority,  quare. — Id. 

13.  An  attorney  who  has  recovered  a  judg- 
ment for  his  client  upon  which  he  has  a  lien 
for  professional  services  may  take  an  as- 
signment thereof  together  with  the  under- 
takings given  in  the  action,  in  payment  of 
said  services,  and  may  bring  an  action  on 
such  an  undertaking  in  his  own  name. — 
Newburg  v.  ScJitrab  et  al.,  385. 

14.  An  unqualified  abandonment  of  a  case  by 
an  attorney  will  deprive  him  of  his  lien. — 
In  re  Ilahn,  449. 

15.  A  mere  intention  on  the  part  of  an  attor- 
ney not  to  charge  for  services,  not  commu- 
nicated by  him  to  his  client  at  the  time  of 
retainer,  will  not  bar  a  recovery  for  such 
services.  To  have  that  effect  there  must 
be  expressly  or  impliedly  a  mutual  under- 
standing between  the  parties  at  the  time 
that  the  services  are  to  be  gratuitous. — 
Adainn  v.  Gokcy,  482. 

16.  An  attorney  for  intervening  policy  hold- 
ers has  no  absolute  right  to  have  the  divi- 
dends paid  into  his  hands.  The  court  in 
its  discretion  may  impose  a  condition  that 
he  shall  file  an  authority  from  his  clients 
to  receive  it. — Tfie  Atty.-Qen.  v.  The  North 
America  Life  In».  Co.,  508. 

17.  Even  if  the  attorney  had  a  lien  on  the  div- 
idends, the  court  cannot  properly  grant  an 
order  enforcing  such  lien  without  notice  to 
or  hearing  of  his  clients. — Id. 

See  Attachment,  13,  14 ;  Corporations, 
12  ;  Costs,  10,  20,  25  ;  Eminent  Domain, 
11  :  Evidence,  20. 


BAIL. 
See  Arrest  ;  Criminal  law.  8. 

BAILMENT. 

1.  When  a  person  lends  to  another  a  certifi- 
cate of  stock  of  a  corporation  with  a  power 
of  attorney  authorizing  its  transfer  on  the 
books  of  the  company,  and  the  borrower 
gives  a  receipt  therefor  providing  for  its  re- 
turn •*on  or  before  the  2d  day  of  April, 
18T5.  or  to  be  paid  for  at  my  option  25  per 
cent,  of  their  par  value,  or  saj'  $2,500  for 
the  said  100  shares,"  the  contract  contained 
in  the  receipt  is  satisfied  by  the  return  of 
1 00  shares  of  the  stock  of  the  corporation, 
no  change  having  occurred  by  which  it 
does  not  represent  the  same  projwrtion  and 
value  of  the  capital  of  the  company,  and 
the  borrower  is  not  obliged  either  to  return 
the  identical  certificate  or  pay  the  price 
agreed  upon. — Barclay  v.  Culrer,  2J5. 

2.  In  such  a  case  the  court  is  at  liberty  to 
take  notice  that  the  usage  of  business  and 
the  intention  of  the  parties  in  such  loans  i.s 
as  above  stated.— /rf. 

BANKRUPTCY. 

1.  The  person  who  is  entitled  to  receive  the 
proceeds  of  the  debt,  and  not  a  mere  formal 
assignee,  is  the  creditor  within  the  meaning 
of  the  law,  Sup.  to  U.  S.  R.  S..  73-4,  ^17. 
making  composition  proceedings  binding 
upon  all  the  creditors  whose  names,  ad- 
dresses, and  the  amounts  of  whose  debt* 
are  shown  in  the  statement  of  the  debtor 
produced  at  the  meeting. — Mitander  v. 
Sonneborn,  67. 

2.  A  creditor  may  prove  his  debt  in  bank- 
ruptcy without  surrendering  the  security 
of  a  third  person  which  he  holds,  and  may, 
notwithstanding  this  proof,  proceed  to  en 
force  his  security  against  such  third  per- 
son ;  provided,  however,  he  does  not  take 
under  the  bankruptcy  and  security  more 
than  the  full  amount  of  the  debt.— P/«Wpf 
et  al.  V.  Borland,  553. 

3.  The  discharge  of  a  debtor  under  the  pro 
visions  of  the  insolvent  laws  of  another 
Slate  or  the  law  of  a  foreign  country  does 
not  operate  to  discharge  the  debtor's  obliga- 
tion upon  a  contract  due  and  owing  to  > 
citizen  of  the  State  of  New  York.— PA<^i» 
et  al.  V.  Borland,  556. 

4.  The  voluntary  appearance  of  a  creditor  re- 
siding here  in  bankruptcy  proceedings  in 
England,  and  proof  of  his  debt  in  such  for- 
eign bankruptcy  coiirt,  and  the  acceptance 
by  such  creditor  of  his  proportionate  share 
of  his  debt,  which  debt  was  included,  as 
required  by  the  English  bankrupt  act,  in 
the  schedule  of  debts  presented  at  the  meet- 
ing of  creditors  in  the  composition  proceed- 
ings, operates  to  discharge  the  debtor,  and 
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also  a  person  who  stands  in  the  relation  of 
security  to  such  debtor.— /d. 

See  Costs,  21:  Evidence,  34,  35;  Judgment, 
5. 

BANKS. 

1.  Plaintiff,  a  depositor  with  defendant,  in- 
tending to  leave  town,  drew  a  check  on 
April  20,  payable  to  the  order  of  A.,  his 
clerk,  dating  it  the  22d,  with  instructions 
that  if  he  should  not  return  on  thai  day  A. 
should  then  draw  i\\e  money  and  give  it  to 
plaintiff's  foreman  for  the  purpose  of  pay- 
ing workmen.  On  the  21st  A.  altered  the 
check  by  erasure,  so  that  the  date  read 
April  21,  endorsed  it.  presented  it  to  the 
defendant,  which  paid  him  its  amount.  A. 
absconded  with  the  money.  In  this  action 
to  recover  the  sum  named  in  the  check. 
Held,  That  such  amount  should  not  have 
been  charged  against  plaintiff  ;  that  the 
taking  of  the  check  afterward  by  plaintiff 
for  the  purpose  of  prosecuting  A.  did  not 
ratify  the  alteration,  or  estop  him  from 
bringing  this  action,  and  that  plaintiff  was 
guilty  of  no  laches. — Crawford  v.  T/ie  Weal 
Side  iBanJc,  68. 

2.  Where  a  husband  and  wife  have  a  bank 
account  in  their  two  names,  and  each  draws 
and  deposits  money  in  the  absence  of  the 
other,  the  husband  is  presumed,  in  the  ab- 
sence of  evidence,  to  own  half,  at  least,  of 
the  sum  standing  to  their  credit. — Gelsler  v. 
The  Syracuse  Savings  B'k,  137. 

8.  Under  an  arrangement  between  plaintiff  and 
the  defendant  bank,  the  business  of  both  cor- 
porations was  to  be  done  in  the  same  office 
and  by  the  same  individuals;  plaintiff  receiv- 
ed no  money  as  such,  but  all  of  its  funds 
were  deposited  with  the  bank.     One  B.  was 

Slaintiffs  treasurer  and  cashier  of  tlie  bank, 
[oney  was  paid  to  B.  for  deposit  with  the 
institute,  which  he  placed  in  the  cash  draw- 
er, and  checks  payable  to  his  order  as  treas- 
urer were  also  oepositcd,  which  he  endorsed 
as  treasurer;  but  no  credit  was  given  to 
plaintiff  on  the  books  of  the  bank.  In  an 
action  to  recover  such  deposits.  Held, 
That  under  the  general  arrangement  these 
deposits  immediately  became  the  properly 
of  the  bank,  for  which  plaintiff  was  entitled 
to  credit,  and  that  any  subsequent  conver- 
sion thereof  was  a  conversion  •(  the  prop- 
erty of  the  bank,  for  which  it  was  liable  to 
plaintiff. — The  FishkUl  Sav'gs  Inst.  v.  Host- 
wick,  172. 

4,  The  Utica  Bank  and  the  liochester  Bank 
sent  to  each  other  for  collection  such  com- 
mercial paper  as  was  payable  in  their  vicin- 
ity upon  an  agreement  that  each  should 
charge  the  other  with  paper  sent  and  credit 
the  other  with  paper  collected,  and  that  at 
the  end  of  each  week  a  balance  should  be 
struck  on  the  whole  collection  business  of 
the  week,  and  the  bank  found  indebted 
should  pay  such  balance  to  the  other.  No 
Vol.  17.— No.  25a. 


separation  of  the  funds  collected  was  made 
or  intended.  A  receiver  of  the  Rochester 
Bank  having  been  appointed.  Held,  That  a 
balance  due  under  the  above  agreement  to 
the  Utica  Bank  was  not  entitled  to  payment 
in  full;  that  the  Utica  Bank  was  only  a  gen- 
eral creditor  with  other  creditors. —  The 
People  V.  The  Oily  Rk  of  Rocliester,  185. 

5.  In  an  action  to  recover  of  defendant  money 
loaned  to  it,  it  appeared  that  the  loans  were 
made  by  checks  payable  to  N.,  who  was 
cashier  of  defendant,  as  cashier.  Held, 
That  the  addition  of  the  word  "cashier"  to 
the  name  of  N.  as  payee  imports  that  the 
bank  of  which  he  wascashier  was  intended 
as  the  payee  of  these  checks. — Fish  v.  The 
NaVl  Marine  B'k  of  Oswego,  287. 

6.  While  a  bank  is  under  no  legal  duty  to 
notify  depositors  of  an  error  in  entering  a 
deposit  in  a  pass-book,  yet  the  question 
whether  its  silence,  under  certain  circum- 
stances, tends  to  show  that  the  entry  was 
correct  is  for  the  jury. — Poor  et  al.  y.  The 
NaVl  Union  B%  320. 

See  Parties,  1;  Usury,  1. 

BAR. 

1.  Plaintiff's  grantee,  S.,  executed  a  mort- 
gage and  reconveyed  to  her.  In  an  action 
to  foreclose  the  mortgage,  plaintiff,  who 
was  a  party,  set  up  usury  as  a  defense.  The 
mortgage  was  adjudged  valid,  and  the  prop- 
erty sold  under  a  judgment  of  foreclosure. 
In  an  action  to  set  aside  the  deed  to  S.  and 
the  mortgage  and  to  restrain  the  purchaser 
from  enforcing  the  judgment  and  sale. 
Held,  That  the  judgment  of  foreclosure 
was  a  bar  to  the  action. — St.  Helen  v.  Town- 
tend  etal.,  389. 

BASTARDY. 

1.  The  provisions  of  2  R.  S.,  6th  Ed.,  898,  § 
5,  that  if  any  woman  shall  be  delivered  of 
a  bastard  child  which  is  chargeable  to  any 
town,  the  overseers  of  the  poor  of  the 
town  "  where  such  woman  shall  be  **  shall 
apply  to  some  justice  to  make  inquiry 
into  the  facts,  must  be  constnied  to  mean 
the  overseers  of  the  town  where  the  wo- 
man has  her  domicile  or  residence,  and  not 
those  of  the  town  where  she  may  be  tem- 
porarily.—2^^'*  V.  Rose,  454. 

BENEVOLENT  ASSOCIATIONS. 

1.  A  temperance  and  benevolent  association, 
incorporated  under  the  Revised  Statutes, 
cannot  relieve  itself  of  a  legal  debt,  incur- 
red under  its  by-laws,  to  one  of  its  mem- 
bers, by  claiming  a  retroactive  force  for  a 
new  by-law  adopted  subsequent  to  the  in- 
curring of  the  liability. — Voyls  v.  The  Fa- 
ther MaUfiew  T.  A.  B.  Society,  17. 

BILLS  AND  NOTES. 
See  Negotiable  Paper. 


Digitized  by 


Google 


586 


INDEX. 


BILL  OF  PARTICULARS. 


1.  Ill  au  action  brought  against  the  assignee 
of  a  claim  agent  appoinied  for  the  benefit 
of  plaintiff,  defendant  must,  where  he  sets 
up  purchase  of  the  agent's  interest,  state 
the  consideration  of  purchase.  If  it  con- 
sists of  moneys  loaned,  laid  out  and  ex- 
pended to  and  on  the  behalf  of  the  assignor 
a  bill  of  particulars  must  be  furnished. — 
Wiikowski  v.  Paramore,  315. 

2.  The  complaint  alleged  that  plaintiff  was 
expelled  from  the  New  York  J3tock  Ex- 
change and  deprived  of  his  valuable  rights 
as  a  member  thereof  without  any  violation 
on  his  part  of  the  rules  of  the  association. 
The  answer  alleged  that  the  said  Stock  Ex- 
change is  a  voluntary  unincorporated  as- 
sociation, having  a  constitution,  *fec.,  to 
which  pluin tiff  pledged  himself  on  i)ecom- 
ing  a  member,  and  which  provides  that 
any  member  guilty  of  "obvious  fraud,"  of 
which  the  governing  committee  shall  be 
the  judge,  sliall  on  conviction  be  expelled 
and  his  seat  escheat  to  said  Exchange. 
Held,  Not  a  case  in  which  defendant  was 
entitled  to  a  bill  of  particulars  of  the  fraud 
vM^gQ^. —Solomon  v.  McKay,  229. 

8.  Although  a  bill  of  particulars  is  defective 
it  is  sutticient  at  least  to  prevent  defend- 
ant from  claiming  that  plaintiff  is  pre- 
cluded from  givinff  evidence  of  the  ac- 
count in  question.  If  necessary  defendant 
should  apply  to  the  court  or  a  judge  for  an 
order  requiring  a  further  account  lo  be  de- 
livered.— SchuUwffy.  Ihe  Go-operative  Dress 
Association,  336. 

4.  Where  by  the  complaint  a  conspiracv  to  de- 
fraud plaintiff  of  valuable  stocks  is  alleged,  a 
bill  of  particulars  may  be  ordered,  provided 
the  order  state  specifically  what  particulars 
shall  be  given.  But  a  general  clause  re- 
quiring a  statement  of  *'all  matters  relating 
to  the  conspiracy  alleged  in  the  complaint 
is  too  broad  and  general  in  its  character 
and  unauthorized. — Hubbard  v.  Otis  etal., 
348. 

5.  Where,  in  an  action  against  a  claim  agent 
for  the  proceeds  of  a  claim  collected  by 
him,  defendant  alleges  that  said  claim  was 
assigned  to  him  in  consideration  of  moneys 
loaned,  advanced,  laid  out  and  expended 
for  said  assignor,  a  proper  ca*;e  for  requir- 
ing defendant  to  furnish  a  bill  of  particu- 
lai-sof  his  claim  is  presented. —  Wiikowaki  v. 
Paramore,  483. 

6.  The  scope  of  an  order  for  a  bill  of  particu- 
lars is  ordinarily  a  question  of  discretion, 
and  is  not  reviewable  by  the  Court  of  Ap- 
peals unless  it  clearly  transcends  the  power 
of  the  court  as  defined  by  the  general 
course  of  practice  in  such  cases. — Id. 

7.  Where  it  appears  that  the  defendant  pos- 
sesses more  information  with  respect  to  the 
items  sought  by  him  through  a  bill  of  par- 


ticulars than  the  plaintiff  possesses,  and 
the  plaintiff  swears  thnt  he  is  unable  to  fur- 
nish the  bill  of  particulars  soucrht,  the 
Court  cannot  properly  order  a  bill  of  par- 
ticulars to  be  furnished  by  the  plaintiff.— 
7 rain  v.  Friedman,  572. 


See  Ejectmekt,  4. 

BONDS. 

1.  Unless  the  territorial  jurisdiction  of  a 
public  officer  has  been  enlarged,  or  the 
general  nature  or  functions  of  his  office 
changed,  a  surety  on  his  bond  will  not  be 
discharged  on  account  of  changes  made  ia 
the  official  duties  after  the  execution  of  the 
contract. — The  Board  of  Supervisors  v. 
Clarke,  14. 

2.  The  statute  imposes  an  active  duty  on  a 
county  treasurer,  and  a  failure  to  per- 
form it  constitutes  a  breach  of  his  bond. 
The  damages  arising  therefrom  are  the 
anlount  which  he  failed  to  pay  over  lo  his 
successor,  with  interest  from  the  time  of 
such  failure. — Id. 

See  Conversion,  1,2;  Guaranty.  8  ;  Sube- 
TYSHip,  2,  3  ;  Undertaking. 

BROKERS. 

See  Biix  of  Particulars,  2  ;  Negotiable 
Paper,  2. 

CERTIORARI. 
See  N.  Y.  City,  2  ;  Receiver,  6. 

CHARTER  PARTY. 

1.  The  words  "  Guaranteed  to  class  Al  1-4 
in  Am.  Lloyds,"  means  that  the  vessel 
shall  be  of  that  class  at  the  time  she  is  . 
ready  to  enter  upon  the  performance  of  the 
charier  party. — Ahrenberg  et  al.  v.  Wriffhi 
et  al.,  294. 

CHATTEL  MORTGAGE. 

1.  The  filing  of  a  chattel  mortgage  is  notice 
to  a  subsequent  mortgagee,  although  be 
takes  his  mortgage  within  thirty  days  next 
preceding  the  expiraiion  of  a  year  from 
such  filing  and  the  notice  and  statement 
necessary  to  preserve  the  validity  of  the 
first  mortgage  had  not  then  been  filed.  But 
a  purchaser  for  a  valuable  consideratioo, 
without  notice  of  the  prior  mortgage,  who 
buys  at  a  sale  under  said  second  mortgage, 
held  more  than  a  year  after  the  filing  of  the 
first  mortgage,  is  not  affected  by  the  lien 
of  the  fii-st  mortgage,  and  the  accepianceof 
his  bid  at  the  sale  vests  him  with  the  tiUe. 
— Jaqueth  v.  Merritt,  158. 

2.  Defendants  took  a  chattel  mortgage  from 
H.  with  notice  of  a  prior  mortgage  held 
by  plaintiffs,  but  unfiled.  Subsequently 
and  before  plaintiffs'  mortgage  was  tiled  H. 
became     indebted     to    defendants,    who 
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brought  suit  and  procured  an  attachment 
to  be  issued.  Judgment  was  recovered, 
but  neither  the  attachment  nor  execution 
was  levied.  Defendants  having  taken  pos- 
session of  the  mortgaged  property,  this  ac- 
tion was  brought.  Hdd,  That  though  de- 
fendants were  creditors  upon  a  claim  which 
accrued  during  the  time  plaintiffs'  mort- 
gage was  not  of  record,  which  claim  had 
ripened  into  a  judgment  and  execution,  yet 
not  having  been  boiia  fide  purchasers  for 
value,  and  not  claiming  possession  or  hav- 
ing acquired  possession  by  any  legal  pro- 
cess issued  for  the  purpose  of  collecting 
their  claim  against  the  judgment  debtor, 
they  had  no  right  to  hold  the  property. 
— Orassmuck  ei  al.  v.  Banei*  et  al.,  528. 

8.  A  tender  by  the  owner  of  the  equity  of 
redemption  as  to  personal  property  does 
not  destroy  the  lien,  and  only  by  keeping 
the  tender  good  can  the  property  be  held 
free  of  the  mortgage. — Noyes  v.  Wycoff, 
567. 

See  CoKVERSioN,  3;  Fixtures.  2. 

CHECKS. 

See  Banes,  1,  5;  Evidence.  5. 

COLLECTOR. 

See  Executors,  16. 

CLOUD  ON  TITLE. 

1.  To  justify  the  bringing  of  an  action  for  a 
cloud  on  the  title  where  lands  have  been 
illegally  assessed  and  sold  for  non-payment 
of  taxes,  and  where  the  sUitute  makes  the 
deed  to  be  given  presumptive  evidence 
of  th^  validity  of  the  sale,  there  must  be  a 
threatened  and  immediate  danger  that  such 
instrument  will  be  executed.  Therefore 
where  lands  were  sold  for  non-payment  of 
State  tax,  and  were  bid  in  by  the  Comp- 
troller, and  a  certificate  given,  and  it  ap- 
peared that  tlie  deed  coula  not  be  executed 
until  two  years  had  elapsed.  Held,  That  an 
action  begun  within  a  month  after  the  sale 
was  premature  and  must  tail.— Clarke  v. 
Vavenpoj't,  184. 

CODE  CIVIL  PROCEDURE. 

See  Arbitration,  8;  Attorn  kyb,  8;  Cor- 
porations, 6,  7;  Costs,  5-7,  9,  13-15,  21, 
24,  27,  82.  83;  Evidence,  11,  15,  39;  Exe- 
cution. 6;  Injunction,  11;  Joint  Debt- 
ors; Judgment,  7;  Limitations,  1,  7; 
Mortgage,  23;  Parties,  5,  8-10.;  Plead- 
ing, 1, 3, 5;  Pr.\ctice,  2,3.  21 ;  Receiver,  1; 
Supplementary  Proceedings,  1;  Surro- 
gates, 1;  Undertaking,  4,  5;  Venue,  1,  3. 

COLLEGE  ENDOWMENT. 

1.  By  Ch.  180,  Laws  of  1862,  Congress  gave 
lands  to  the  State  to  aid  agricultural  col- 
leges, the  lands  were  to  be  sold  and  safely 


invested  at  five  per  cent.,  and  the  fund  was 
never  to  be  ctiminished.  By  Ch.  460.  Laws 
of  1868,  this  State  accepted  its  share,  di- 
rected the  investment  of  the  proceeds  at 
five  per  cent.,  and  agreed  in  the  act  that  it 
would  pay  all  expenses  of  mnnagement  and 
disbursement.  By  Ch.  585,  Laws  of  1865, 
the  relator  was  made  beneficiaiT  of  the 
fund,  and  to  it  was  appropriatea  the  in- 
come. Held,  That  all  the  relator  was  en- 
titled to  was  the  actual  income  which  the 
security  in  which  the  fund  was  invested 
produced.  That  where  such  security  had 
been  purchased  at  a  premium,  the  actual 
income  must  be  ascertained  by  tables  in  use 
among  bankers,  and  the  balance  be  added 
annually  to  the  principal.  That  commis- 
sions on  the  purchase  of  securities  should 
be  paid  by  the  State.  That  a  condition  in 
the  Act  of  Congress  that  any  loss  of  princi- 

Eal  or  interest  should  be  made  good  by  the 
tate  could  not  be  taken  to  cover  a  loss  of 
interest  resulting  from  a  change  in  finan- 
cial affairs,  making  it  impossible  to  obtain 
safely  former  rates  of  interest. — T?ie  People 
ex  m.  The  Cornell  University  v.  Davenp&rt, 
459. 

COMMON  CARRIERS. 

1.  Defendant,  a  common  carrier,  received 
certain  tanks  of  glycerine  from  plaintiff  for 
transportation,  the  bill  of  lading  acknowl- 
edging the  receipt  of  the  same  m  good  or- 
der and  well  conditioned,  and  providing 
that  the  carrier  should  not  be  liable  for 
leakage,  etc.  On  arrival  one  of  the  tanks 
was  empty,  the  rim  being  broken  and  the 
tank  cut  in  two  places,  and  with  a  number 
of  indentations  where  cases  had  been 
shoved  against  it.  The  complaint  was  dis- 
missed on  the  ground  that  negligence  had 
not  been  proven.  Held,  Error. — Koenigs- 
hetm  V.  Hamburg  db  Am.  Packet  Co.,  405. 

COMMON  PLEAS. 

See  Attachment,  1 ;  Practice,  28. 

CONFISCATION. 

1.  In  an  action  by  Sk  bona  fide  purchaser  for 
value  of  a  balance  due  from  defendant  to 
the  Bank  of  Georgetown,  S.  C,  to  recover 
the  amount  of  said  balance,  which  had  dur- 
ing the  war  of  the  rebellion  been  seized  and 
condemned  as  forfeited  to  the  United  Slates. 
Held,  That  the  judgment  of  condemnation, 
etc.,  was  no  defense;  that  no  authority  be- 
ing given  by  the  acts  of  Congress  to  con- 
fiscate the  property  of  corporations,  the 
court  in  such  proceedings  acted  wholly 
without  jurisdiction.— ^/fi»  v.  The  Phentx 
Nafl  Bank,  475. 

CONSIDERATION. 

See  Assignment,  3;  Contract,  15. 

CONSPIRACY. 

1.  In  all  cases  of  conspiracy,  other  than  those 


Digitized  by 


Google 


588 


INDEX. 


for  which  a  writ  of  conspiracy  would  issue 
at  common  law,  the  acquittal  of  one  of  the 
parties  will  not  prevent  the  further  prose- 
cution of  the  action  against  the  other. — 
Fay  et  cU.  v.  Zyw^A,  348. 

2.  In  an  action  for  conspiracy  to  cheat  and 
defraud  the  plaintiff,  alleged  to  have  been 
carried  into  effect  by  the  fraudulent  repre- 
sentations of  defendant,  even  if  all  the 
allegations  of  conspiracy  fail  to  be  proved 
the  court  may  still  retain  the  action  and 
hear  and  determine  it  as  one  for  fraud. — Id. 

3.  An  exception  to  the  denial  of  a  motion  for 
a  new  trial  on  the  judge's  minutes  does  not 
present  for  review  the  decision  by  which 
the  motion  was  denied  where  the  judgment 
only  is  appealed  from. — Id. 

4.  Where  intent  is  an  clement  of  a  cause  of 
action,  evidence  of  other  similar  transac- 
tions, at  or  near  the  time  of  that  forming 
the  subject  of  the  controversy,  is  allowed  to 
be  given  for  the  purpose  of  indicating  the 
probable  intention  of  the  parties. — Id. 

See  Bill  op  Particulars,  4. 

CONSTITUTIONAL  LAW. 

1.  Chap.  60.  Laws  of  1875,  is  not  unconstitu- 
tional.—TAe  P<e<)p/<j  V.  The  Fire  Afa'n  of 
Philadelphia,  15. 

See  Corporations,  4  ;  Jurous,  2  ;  Police, 
2  ;  Removal  ;  Taxation,  2,  13. 

CONSTRUCTION  OF  STATUTES. 
See  Statutes. 

CONTEMPT. 

1.  Where  a  witness  in  proceedings  supple- 
mentary to  execution,  having  been  served 
with  subpoena  duces  tecum,  refused  to  pro- 
duce certain  papers  specified  in  said  subpoe- 
na on  the  ground  that  they  related  to  his 
private  affairs,  Held,  That  it  Mas  for  the 
court,  on  inspection,  to  decide  the  relevancy 
and  materiality  of  the  papers  ;  that  the 
creditor  may  make  searching  inquiry,  and 
an  interested  witness  should  be  dealt  with 
strictly. — Champlin  et  al.  v.  Stoddart,  76. 

2.  It  is  not  necessary  to  the  validity  of  an  in- 
dictment for  contempt  that  the  accused 
should  first  have  been  adjudged  in  con- 
tempt by  the  court  whose  process  he  d\s- 
obeyed.— T/ie  People  ex  ret.  SJienciii,  v.  Mead, 
125. 

3.  Where  a  person  is  served  in  the  city  of  A. 
with  a  subpoena  to  appear  as  a  witness  be- 
fore a  court  in  the  city  of  B.  and  fails  to  do 
so,  the  disobedience  and  contempt  are  in  B. 
—Id. 

4.  Where  a  party  to  an  action  who  has  been  I 
arrested  under  a  commitment  seeks  to  pro- 
cure  his  discharge  by  habeas  corptis  pro-  I 


ceedings,  and  is  committed  to  the  custody 
of  his  counsel  during  such  proceedings,  he 
is  not  privileged  from  arrest  under  a  second 
commitment  issued  to  supply  defects  in  the 
first  while  attending  court  on  the  haheat 
corpus  proceedings. — Murad  v.  Thoma*, 
435. 

5.  A  commitment  issued  under  an  order  ad- 
judging a  party  guilty  of  ccmtempt  of 
court  which  fully  recites  and  sets  forth  the 
substance  of  the  order  is  in  no  manner  in- 
validated or  abridged  in  its  effect  by  reason 
of  its  stating  additional  matters,  not  in  the 
original  order,  tending  further  to  support 
the  right  of  the  court  to  commit  him  to 
custody. — Id. 

See  Supplementary  Pbocebdinos,  3. 

CONTRACT. 

1.  Defendants'  testator  agreed  to  pay  plain- 
tiff $1,000  in  addition  to  her  wages  if  she 
would  stay  and  take  care  of  his  invalid  son 
as  long  as  he  lived,  and  in  case  payment 
was  not  made  at  the  death  of  the  son  he 
agreed  to  pay  interest.  The  son  died  in 
1872.  Testator  died  in  1878,  leaving  a  will, 
by  which  he  bequeathed  the  income  of 
$1,000  to  plaintiff  for  life,  but  no  intent 
was  expressed  that  it  should  be  in  satisfac- 
tion of  her  claim.  Her  claim  being  dispu- 
ted it  was  referred,  and  the  referee  refused 
to  find  that  sUe  expressed  her  satisfaction 
with  such  provision,  or  that  it  was  agreed 
that  her  claim  should  be  secured  to  her  by 
will.  Held,  That  the  $1,000  agreed  to  be 
paid  was  not  satisfied  by  the  legacy  ;  that 
the  adjustment  of  the  weekly  wacres  from 
time  to  time  did  not  cutoff  plalntiff*s  rights 
under  the  agreement,  and  that  she  was  en- 
titled to  recover  her  claim  wiih  interest.— 
Fredenburg  v.  Biddlecome  et  al.,  25. 

2.  The  offer  of  a  reward  and  its  acceptance 
constitute  a  contract,  and  the  person  suin^ 
thereon  must  be  able  to  aver  and  prove  full 
compliance  on  his  part  with  the  terms  of  the 
contract*  to  enable  him  to  recover.— C%rii- 
tian  V.  Qlen,  62. 

3.  A  natural  child  cannot  maintain  an  action 
against  her  father's  representatives  for  dam- 
ages for  tlie  non-fulfilment  of  her  father's 
promise  to  provide  foi  her  in  his  will.  8nch 
promise  is  without  consideration  and  cannot 
be  made  the  foundation  of  an  action.— 
ToddY.  Weber,  72. 

4.  A  natural  child  cannot  recover  the  amount 
expended  by  her  mother's  relatives  for  her 
support  on  the  promise  of  her  father  to 
compensate  them  for  such  expenditure 
without  an  assignment  to  her  of  the  clauns 
of  such  relatives.— /d. 

5.  Plaintiff,  who  owned  certain  real  estate  in 
Brooklyn,  agreed  with  defendant  to  ex- 
change it  for  property  of  the  latter  located 
in  Texas,  the  contract  not  to  be  binding  on 
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plaintiff  and  to  become  void  unless  confirm- 
ed and  approved  by  one  T.,  after  a  personal 
examination  of  defendant's  property  made 
by  him.  T.  went  to  Texas,  but  failed  to 
find  the  property,  and  did  not  approve  the 
exchange.  This  action  was  brought  on  the 
contract,  and  tlie  complaint  demanded 
damages  for  a  breach  thereof  ;  the  damages 
proven  being  the  amount  of  T.'s  bill  for 
services.  Held,  That  the  want  of  T.'s  ap- 
proval reduced  the  contract  to  a  nullity,  so 
that  the  parties  stood  in  the  same  position 
as  though  it  liad  never  existed,  and  plaintiff 
could  therefore  claim  nothing  for  breach  of 
its  provisions.— D^  v.  Nason  et  al,  118. 

0.  The  words  *'  as  described  in  said  contract" 
in  a  second  contract  intended  to  annul  a 
preceding  contract  by  a  sale  outright  of 
**  all  the  hard  wood  on  said  tract  of  land, 
as  described  in  said  contract ;"  refer  to  the 
tract  of  land  described  in  said  first  contract, 
and  not  to  the  quantity  of  hard  wood  sold 
by  the  first  contract.— Z^ti^  v.  The  Milkrton 
iron  Co.,  133. 

7.  After  the  parties  to  a  building  contract 
have  waived  performance  within  the  time 
stipulated,  and  have  gone  on  with  the  work, 
neither  party  can  abandon  it  without  giving 
notice  and  affording  the  other  a  reasonable 
time  to  perform. — Luwson  v.  Hogan,  148. 

8.  Where  a  person  enters  into  an  agreement 
to  convey  the  title  to  land  which  he  is  un- 
able to  convey,  the  vendee  may,  by  the 
force  of  that  circumstance  alone,  maintain 
an  action  to  recover  back  the  money  pre- 
viously paid  upon  the  contract. — Bend  v. 
RuekmaUy  158. 

9.  The  law  implies  a  contract  to  pay  for  re- 
pairs made  upon  a  church  with  the  knowl- 
edge and  assent  of  the  officers  and  members 
of  the  church. — Siorrs  v.  The  Congregational 
Ch.  &c.  of  Wilmington,  179. 

10.  It  is  competent  to  prove  by  parol  that 
the  person  who  employed  the  plaintiff  was 
one  of  the  defendant's  trustees. — Id. 

11.  Where  M.  worked  the  farm  of  S.  on 
shares  under  an  agreement  that  M.  was  to 
have  a  certain  share  of  the  products  on  his 
performing  the  contract,  and  that  S.  should 
have  the  sole  right  to  sell  the  products,  and 
afterwards  should  pay  M.  any  balance  of 
his  share  remaining  after  deducting  ad- 
vances, and  expressly  providing  that  the 
products  should  belong  to  S.  as  security  for 
performance  by  M.  and  for  advances,  Ueld, 
That,  so  long  as  anything  remained  to  be  , 
performed  by  M.  he  had  no  leviable  inter- 
est in  the  products;  the  agreement  was  not  ■ 
a  lease,  and  the  (question  of  fraud  as  to 
creditors  cannot  arise. — Schroeppel  v.  Ding- 
man  etal.^  257. 

12.  Where  the  purchaser  of  goods  under  a 
contract  directs  that  they  be  delivered  to  a 
third  party  who  will  pay  for  the  same,  and 


the  vendor  consents,  by  delivering  the 
goods  as  directed  and  collecting  on  them, 
such  third  party  becomes  a  purchaser  by 
substitution  and  can  maintain  an  action  for 
breach  of  contract. — MUliken  v.  McLean, 
278. 

18.  Where  moneys  are  retained  upon  a 
building  contract  for  the  protection  of 
workmen  and  material-men,  the  assign- 
ment of  said  moneys  due  at  the  completion 
of  the  work  does  not  affect  the  rights  of 
those  for  whom  It  was  retained  as  a  safe- 
guard.— Murphy  et  al.  v.  The  Bowery  NaVl 
5A;.,299. 

14.  Although  one  party  to  a  contract  of  pur- 
chase fails  to  perform,  in  some  respects,  at 
the  day  named,  yet  subsequent  transactions 
between  the  parties  may  operate  to  secure 
the  rights  of  the  failing  party  under  the 
original  contract;  and  iudgrnent  creditors 
may  have  a  lien  on  such  failing  party's  in 
terests. — Fox  v.  Hodge,  412. 

15.  Plaintiff,  who  held  a  contract  for  re-in- 
dexing the  county  records,  released  his  in- 
terest therein  at  the  request  of  defendant, 
who  agreed,  in  the  event  of  the  contract 
being  let  to  him,  to  pay  plaintiff  ten  per 
cent,  of  the  compensation  received.  Held, 
That  plaintiff's  release  was  a  good  consid- 
eration for  the  agreement,  although  plain- 
tiff's  contract  was  afterwards  held  invalid. 
—  Wile\,  Wilion,  422. 

16.  An  agreement  between  two  tenants  in 
common  of  certain  real  property  whereby, 
in  consideration  of  a  certain  sum,  one  ten- 
ant was  to  procure  the  foreclosure  of  a 
mortgage  on  the  common  property,  and,  at 
the  foreclosure  sale,  was  to  refrain  from 
bidding  upon  the  property,  and  was  to  al- 
low the  other  tenant  to  purchase  his  inter- 
est without  competition  from  him  is  not,  as 
between  the  two  tenants  in  common,  void 
as  against  public  policy  for  the  reason  that 
the  consideration  was  a  forbearance  to  bid 
at  a  public  sale  under  a  judicial  decree  — 
McKenna  v.  Bolger,  431. 

17.  In  order  to  carry  out  the  following  con- 
tract, "  Bought  of  Messrs.  W.  C.  &  Sons, 
500  tons  No.  1  Eglinton  Scotch  pig  iron, 
for  shipment  in  March,  1880.  from  Great 
Britain  to  New  York,  by  sail  or  steam  ves- 
sels at  seller's  option,  deliverable  *  ex  ves- 
sels,* on  arrival  at  this  port,  at  $81.75  per 
ton"  the  iron  tendered  by  the  sellers  must 
have  been  shipped  by  them  from  Great 
Britain,  and  owned  by  them  at  the  time  of 
shipment;  and  the  buyer  is  not  bound  to 
receive  iron  of  the  quality,  etc.,  mentioned 
in  the  agreement,  but  which  was  owned 
and  shipped  by  other  parties  and  purchased 
by  the  sellers  on  its  arrival  in  New  York. — 
Uunningham  et  al.  v.  Judson,  487. 

18.  When  a  contract  is  for  work  and  labor  in 
making  an  article,  the  refusal  of  the  pur- 
chaser to  receive  and  pay  for  it  when  deliv- 
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ered  is  a  breach  of  the  contract,  and  gives  I 
a  right  of  action  for  damages,  and  the  fact  I 
that  the  article  is  returned  with  the  consent  | 
of  the  seller  does  not  discharge  such  riglit> 
of  action,  but  goes  in  diminution  of  the 
damages. — Pierce  et  al.  v.  Bouton,  445.  ' 

19.  Where  a  seminary  student  arranged  with 
the  principal  of  the  school  to  pay  his  board 
with  services  as  teacher,  and  there  was  evi- 
dence going  to  show  that  the  principal  was 
accustomed  to  receive  money  for  board 
bills  and  give  receipts,  and  then  account  to 
the  steward  of  the  seminary,  Held,  That 
on  a  suit  by  the  steward  for  the  student's 
board  bill  it  was  error  to  take  from  the 
jury  the  question  of  tlie  principal's  au- 
thority.— uhi^ysUr  v.  Gray,  446. 

20.  If  the  failure  of  one  party  to  a  contract  to 

f)erform  his  part  thereof  be  but  partial, 
eaving  a  distinct  part  as  a  subsisting  and 
executed  consideration,  and  leaving  also 
the  other  party  his  action  for  damages  for 
the  part  not  performed,  such  failure  will 
not  warrant  the  party  having  the  right  to 
complain  in  refusing  afterwards  to  proceed 
with  the  performance  of  the  agreement, 
unless  a  full  ana  complete  performance  on 
the  part  of  one  party  shall  have  been  made 
a  condition  for  the  subsequent  performance 
of  the  obligation  resting  upon  the  party  en- 
titled to  receive  the  benefit  of  the  precedent 
performance. — Ebling  et  al.  v.  Bauer,  497. 

21.  Where  the  defendants,  who  were  book 
publishers,  employed  plaintiff  to  canvass 
for  certain  serial  publications  under  a  writ- 
ten contract,  in  which  they  agreed  to  pay 
him  *'  four  dollars  an  order"  for  the  sub- 
scriptions taken  by  him.  Held,  That  ex- 
trinsic evidence  was  admissible  to  show 
that  said  phrase  had  a  well-settled  meaning 
in  the  business,  understood  by  both  parlies, 
viz.:  four  dollars  for  each  boiui  fide  sub- 
scription taken  for  the  whole  work  after 
the  subscriber  had  accepted  and  paid  for 
ten  parts  thereof. — Newhall  v.  Appleton  et 
al,  527. 

22.  In  determining  whether  or  not  said  phrase 
was  so  clear  and  definite  that  extrinsic  evi- 
dence is  inadmissible,  regard  must  be  had 
to  the  consideration  that  it  was  used  in  a 
contract  which  had  pecuniary  gain  for  its 
object  and  to  describe  the  means  by  which 
it  was  to  be  reached. — Id. 

28.  A  contract  to  sell  and  convey  lands  on 
payment  of  the  purchase  price  at  a  time 
and  in  a  manner  agreed  upon  does  not  con- 
vey an  estate  or  interest  in  lands,  and  such 
contract  may  be  cancelled  or  surrendered 
by  parol  agreement. — Hart  v.  Britton  et  al.^ 
652. 

24.  Prospective  profits  may  be  recovered  as 
damages  for  breach  of  a  contract. — Reed  v. 
McConndl  et  al.,  575. 

See  Agency,  2,  6;  Duress;  Estoppel,  2,  3; 
Evidence,  7,  8,  16;  Fraudulent  Convet- 


ANCB,  3;  Neoligencb,  19;  Negotiable 
Paper,  8;  Partnership.  3.  4;Pleadino, 
4;Rkpere.sce,  2;  Specific  Performance; 
Statute  of  Frauds;  Usury,  2;  Villages, 
•  1,2. 

CONVERSION. 

1.  Where  negotiable  bonds  are  misappropri- 
ated and  sold,  but  purchased  for  full  value, 
the  original  owner,  in  order  to  recover, 
must  establish  fraud  or  bad  faith  in  the 
purchaser. —  Wormuth  et  al.  v.  Soniburger, 
161. 

2.  And  where  it  is  shown  that  the  person 
from  whom  the  holder  received  such  bonds 
is  not  the  true  owner,  the  burden  "of  proof 
does  not  change  and  the  holder  is  not  there- 
upon required  to  show  his  bona  fides  in  the 
purchase.  In  such  case  the  burden  of 
proof  (in  showing  bad  faith)  remains  with 
him  who  asserts  it. — Id. 

3.  In  an  action  for  the  wrongful  conversion 
and  sale  of  personal  property  of  plaintiff, 
where  the  answer  Is  a  general  denial,  de- 
fendant may  prove  as  a  defence  the  execu- 
tion of  a  bill  of  sale  of  said  property  to  him 
by  plaintiff,  and  of  an  instrument  by  him 
agreeing  that  said  bill  of  sale  shall  be  void 
on  payment  of  rent,  etc.,  and  a  sale  by  bim 
thereunder;  the  said  instruments  make  a 
mortgage  and  not  a  pled^.  and  the  defence 
thereunder  denies  plaintiff's  title  and  does 
not  constitute  matter  of  justification.— 
Sckoemvck  v.  FarUy,  388. 

See  Banks,  3;  Executors,  8;  Pleadino, 
10,  15. 

CORPORATIONS. 

1.  Under  Chap.  542,  Laws  of  1880,  payment 
of  the  taxes  imposed  thereby  was  required 
to  be  made  in  each  January  after  the  pass- 
age of  the  act.  A  claim  that  no  tax  was 
payable  until  January.  1882,  is  untenable 
— The  People  v.  The  Spring  Valley  Hydraulic 
Gold  Co  ,  40. 

2.  The  act  does  not  exempt  corporations 
from  taxation  on  the  ground  that  they  had 
not  been  in  existence  for  the  period  of  t 
year. — Id. 

3.  The  fact  that  the  amount  of  tax  might  io 
some  cases  be  fixed  by  reference  to  the 
business  of  the  company  during  that  year 
(1880)  does  not  make  the  act  retrospec- 
tive.— Id. 

4.  The  desctiption  of  the  object  of  the  tax 
in  Chap.  542,  Laws  of  1880,  is  sufflcientlj 
definite  and  precise.— TA^  People  v.  Tbs 
Home  Ins.  Co.,  44. 

5.  The  Acts  of  1880  and  1881  impose  a  fran- 
chise and  not  a  property  tax.  The  fact 
that  they  reauire  pavment  of  a  percentage 
on  declared  dividends,  and  that  such  com- 
putation may  be  based  in  part  upon  interest 
derivable  from  funds  invested  in  United 
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States  bonds,  does  not  necessarily  invali-  1 
date  tbe  tax  to  the  extent  of  dividends  ac- 
crued from  the  capital  so  invested. — Id, 

6.  Where  corporations  are  spoken  of  in  the 
Code  of  Civ.  Pro.  without  discriminating 
between  domestic  and  foreign  corporations, 
all  corporations  are  meant  to  be  included. 
—-Plimpton  et  al  v.  Bigelow,  78. 

7.  Under  §  647  of  the  Code  of  Civ.  Pro.  the 
stock  of  a  foreign  corporation  may  be  levied 
upon  by  virtue  of  an  attachment  when 
such  stock  is  found  within  the  county  to 
the  sheriff  of  which  the  attachment  is  is- 
sued.— Id. 

8.  The  stock  of  a  foreign  corporation  which 
has  its  chief  place  of  business,  manufactures 
its  goods,  makes  its  business  arrangements, 
pays  its  bills  and  carries  on  its  general 
business  in  the  city  of  New  York,  where 
two  of  its  three  directors  are  residents,  is  in 
that  city.— /<i. 

9.  A  division  among  the  stockholders  of  a 
corporation  of  a  surplus  fund  earned  and 
acquired  prior  to  January,  1880,  is  not  a 
dividend  within  the  spirit  and  intent  of  the 
Acts  of  1880  and  1881.— 2%^  People  v.  The 
Albany  InB.  Co,,  132. 

10.  Should  a  corporation,  to  evade  taxes 
under  said  acts,  divide  6  per  cent,  or  more, 
but  less  than  its  actual  earnings,  and  thus 
create  a  surplus,  a  division  thereof  subse- 
quently would  be  treated  as  a  dividend. — Id. 

11.  A  corporation  organized  and  incorporated 
for  the  purpose  of  constructing,  using  and 
providing  dry  docks  or  wet  docks  or  other 
structures  for  building,  raising  and  repair- 
ing vessels  is  not  a  manufacturing  corpora- 
tion within  the  true  intent  and  meaning  of 
that  term,  and  is  not  exempt  under  §  3, 
Chap.  542,  Laws  of  1880.— r/i«  PeopU  v. 
The  N.  7.  Floating  Dry  Dock  Co.,  148. 

12.  Where  a  non-resident  corporation  desig- 
nates its  attorney  and  files  a  certificate 
authorizing  service  to  be  made  upon '  said 
attorney  as  directed  by  Ch.  655,  Laws  of 
1875,  such  appointment  continues  until 
formally  revoked,  and  the  appointment  of 
another  attorney  is  not  such  revocation.— 
Turner  v.  Ths  Fire  Ins.  Go.  of  Philadel- 
phia, 212. 

13.  Provisions  concerning  the  transfer  of 
stock,  contained  in  the  by-laws,  or  charter, 
or  act  creating  the  corporation,  are  for  the 
protection  of  the  corporation,  and  do  not 
incapacitate  a  shareholder  from  assigning 
his  title  to  stock.  The  assignor  remains 
the  stockholder  for  certain  purposes  as  be- 
tween him  and  the  corporation,  but  as 
between  the  parties  the  assignment  is  good. 
— Robinson  v.  The  National  Bk.  of  New 
Berne,  259; 

14    A  by-law  forbidding  a  transfer  by  a  stock- 


holder indebted  to  the  corporation  is  void. 
— M 

15.  Where  the  corporation  denies  plaintiff's 
rights,  and  recognizes  the  con  dieting  claims 
of  a  third  party,  no  demand  by  plaintiff  is 
necessary. — Jd. 

16.  In  a  matter  of  private  concern,  if  an  au- 
thority be  conferred  upon  more  than  one 
agent,  it  is  requisite  that  all  join  in  the 
execution  of  the  power. — The  Third  Ave. 
RR.  Co.  V.  Ebling  et  al,  806. 

17.  The  president  of  a  railroad  company  has 
not  power  to  cancel  a  lease  of  premises  not 
used  in  its  business,  unless  he  has  been  em- 
powered so  to  do  either  specially  or  by  the 
general  course  of  business  of  the  corpora- 
tion.— Id. 

18.  A  private  corporation  occupying  or 
using  property  for  purposes  of  private  gain 
is  not  exempt  from  taxation  although  it 
may  perform  a  public  duly  or  insure  apub- 
lic  use.— r^e  People  ex  ret.  The  Mills  Water 
Works  Co.  V.  Forrest  et  al,  880. 

19.  Plaintiff,  a  private  corporation,  entered 
into  a  contract  with  the  village  authorities 
to  supply  the  village  with  water  for  extin- 
guishing fires,  in  consideration  whereof 
plaintiflTwas  to  receive  a  yearly  rental  and 
be  exempted  from  all  corporation  taxes. 
Held,  That  it  was  not  exempt  from  taxa- 
tion for  town,  county  and  State  purposes. 
— Id. 

20.  A  stockholder  in  a  manufacturing  cor- 
poration is  liable  for  debts  of  the  company 
falling  due  after  he  becomes  and  while  he 
continues  to  be  a  stockholder,  although  the 
contract  under  which  they  accrue  was 
made  before  he  became  one. — McMaster  v. 
Davidson,  887. 

21.  Where  the  complaint  against  a  stock- 
holder alleged  that  within  one  year  after 
said  debt  became  due  an  action  waa 
brought  against  the  company  and  a  judg- 
ment recovered  against  it,  Held,  on  demur- 
rer, that  this  was  sufficient  to  indicate  that 
the  judgment  was  for  the  same  debt. — Id. 

22.  The  court  has  no  jurisdiction  over  a  for- 
eign corporation  in  an  action  brought 
against  it  by  a  non-resident,  except  as  pro- 
vided for  in  ^  1780  of  the  Code  of  Civil 
Procedure,  ana  the  objection  to  the  juris- 
diction may  be  taken  at  any  time,  although 
defendant  has  appeared  generally  and  put 
in  an  answer  in  which  such  objection  is 
not  taken. — Brooks  et  al  v.  The  Mexican 
Construction  Co.,  428. 

23.  Where  certain  of  several  joint  plaintiffs, 
e.  g.^  joint  owners  of  a  vessel,  for  an  injury 
to  which  beyond  the  jurisdiction  of  this 
State  the  action  is  brought,  are  non-resi- 
dents and  the  remainder  are  residents,  the 
objection  to  the  jurisdiction  still  holds 
good.— /d. 
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24.  It  seems  that  a  receiver  of  a  corporation 
cannot  maintain  an  action  against  its  offi- 
cers to  enforce  their  liability  created  by  i^ 
14,  Chap.  40,  Laws  of  1848.  for  debts  of 
the  corporation  contracted  previous  to  the 
repayment  of  a  loan  made  by  such  officers 
to  a  stockholder. — BiUings  v.  TrasketoU., 
532. 

25.  A  payment  of  $5,000  to  a  stockholder  of 
a  corporation  accompanied  by  the  leteution 
by  ihe  corporation  of  $10,000  of  stocks 
previously  agreed,  for  a  valuable  consider- 
ation, to  be  issued  to  such  stockholder, 
and  which  is  to  be  delivered  to  the  stock- 
holder whenever  he  should  repay  the  $5,000, 
is  not  a  loan  within  the  meaning  of  the 
statute. — Id, 

26.  It  seems  very  doubtful  whether  the  pri- 
vate accounts  in  the  books  of  a  corporation 
of  individuals  dealing  with  the  corporation 
are  admissible  in  evidence  to  charge  stock- 
holders or  officers  with  liability  to  penal- 
ties, but  even  if  they  are  admissible,  they 
are  not  conclusive. — Id. 

See  Arson,  1-3  ;  Bailment  ;  Benevolent 
Associations  ;  Confiscation  ;  Costs,  2  ; 
HiGUWAYs,  5  ;  Injunction,  8  ;  Parties, 
8.9;  Pleading,  2;  Practice,  7;  Schools; 
Taxation,  1;  Wills,  14,  15. 

COSTS. 

1.  Where  the  subject  involved  in  an  action 
is  not  capable  of  a  money  value  or  the 
value  is  not  shown  an  allowance  is  not 
authorized. — ConaxigJityw.  I* he  Saratoga  Co. 
Bk.,  1. 

2.  A  corporate  franchise  is  a  thing  capable  of 
appraisal  and  ascertainable  by  evidence  and 
is  a  right  separate  and  distiuct  from  the 
capital  and  moneyed  assets  of  the  corpora- 
tion, as  to  the  value  of  which  they  furnish 
no  evidence. — Id. 

8.  Where  the  Grcneral  Term  reverses  a  money 
judgment  recovered  against  defendant  at 
Special  Term  and  grants  a  new  trial, 
"  with  costs  to  the  appellant  to  abide  the 
event  of  such  new  trial."  and  the  Court  of 
Appeals  then  reverses  the  order  of  the  Gen- 
eral Term  and  affirms  the  judgment  of  the 
Special  Term  "with  costs,"  the  plaintiff  is 
entitled  to  tax  the  costs  of  the  appeal  to  the 
General  Term. — Martha  v.  Curley,  2. 

4.  The  prevailing  party  before  the  justice  in 
an  action  in  the  District  Courts  is  entitled 
to  the  costs  paid  by  the  appellant  on  taking 
an  appeal.  The  costs  are  not  to  be  held  as 
a  deposit  pending  the  appeal.  In  case  of 
reversal  the  party  succeeding  on  the  appeal 
taxes  them  as  disbursements  under  §  3060, 
Code  Civ.  Proc. — Slier  wood  et  al.  v.  The 
Travelers'  Ins.  Co.,  19. 

6.  The  court  has  power  to  require  security 
for  costs  under  g  3271,  even  though  there 


is  no  evidence  of  mismanagemeDt  or  bad 
faith  and  aside  from  the  question  of  per- 
sonal liability.  That  section  is  not  to  be 
limited  in  its  operation  by  §  3246. — Tdman 
I      V.  The  Syracuse,  Bing.  dt  N.  Y.  RR.  Co..  32. 

6.  The  Code  of  Civil  Procedure  limits  the 
amount  of  security  for  costs  to  two  hun- 
dred and  fifty  dollars  in  the  first  instance, 
and  at  such  time  the  court  has  no  power  to 
fix  a  larger  sum. — Robertson  v.  Barnum 
etal,  91. 

7.  While  the  court  U  bound,  under  Section 
3272,  Code  Civil  Procedure,  if  a  party 
move  promptly,  to  grant  the  order,  yet  if 
the  parly  neglects  so  to  move,  the  granting 
of  such  order  becomes  a  matter  of  judicial 
discretion,  depending  upon  the  facts  dis- 
closed.— Id. 

8.  After  obtaining  from  plaintiff  several  ex- 
tensions of  time  to  serve  his  answer,  defend- 
ant joined  issue,  and  three  days  thereafter 
served  an  order,  obtained  ex  parte  solely  on 
the  statement  that  no  security  had  been 
filed,  requiring  plaintiff  to  file  security  for 
costs.  Plaintiff  moved  to  vacate,  while  de- 
fendant offered  no  affidavit  in  contradic- 
tion of  plaintiff^s  moving  papers,  but  simply 
relied  on  §  3268,  Code  of  Civ.  Proc.  Ueld, 
That  defendant  was  guilty  of  laches,  and 
thereby  lost  his  absolute  liglU,  under  §  3268. 
and,  therefore  his  application  was  addressed 
to  the  discretion  of  the  Court ;  that  as  there 
were  no  facts  shown  to  justify  a  denial  of 
plaintiff's  motion  to  vacate,  the  same  was 
properly  granted. — Bulkley  v.  The  OnUa 
Perclta  dk  Rubber  Co.,  141. 

9.  When  no  money  damages  are  claimed  m 
an  action  and  no  subject  matter  is  involved 
upon  which  a  valuation  can  be  placed,  the 
case  does  not  come  within  sub.  2  of  ^  3253 
of  the  Code  of  Civil  Procedure,  and  no  ex- 
tra allowance  of  costs  can  be  granted.— 
Musgrave  v.  Sherwood,  152. 

10.  When  an  order  has  been  made  imposing 
costs  of  motion  upon  the  unsuccessful  party 
and  these  costs  have  been  paid  to  the  attor- 
ney for  the  successful  party,  who  has  used 
the  money  so  obtained  in  his  client's  busi- 
ness, it  is  equivalent  to  the  payment  of  the 
amount  to  his  client ;  and  upon  the  rever- 
sal of  the  order  the  attorney  cannot  be  re- 
quired to  refund  the  money,  though  the 
client  may  be  required  to  do  so. — Arm- 
strong V.  Uummings,  165. 

IL  Where  an  action  has  been  discontinned 
by  submission  to  arbitration  neither  party 
can  recover  costs. — Pierson  v.  Van  Marter, 
188. 

12.  The  allowance  of  oosts  in  equity  actions 
is  in  the  discretion  of  the  trial  court  That 
discretion  will  not  be  interfered  with  on 
appeal,  except  in  case  of  abuse  or  of  pal- 
pable error  in  disregard  of  recognized 
equities  and  nghlB.— House  v.  Ei»nhrd, 
203. 


Digitized  by 


Google 


INDEX. 


593 


18.  The  defendant  is  entitled,  under  §  8268, 
Code  Civ.  Proc.,  to  demand  security  for 
costs  in  an  action  by  an  infant  plaintiff, 
thougli  such  action  was  begun  before  the 
passage  of  said  Code,  viz.,  in  December, 
ISn.—Schultz  V.  The  Third  Ate.  RR  Co., 
207. 

14.  The  rule  requiring  that  a  statute  shall  not 
be  construed  so  as  to  have  a  retroactive 
effect,  unless  necessary  to  give  operation  to 
some  portion  of  it,  is  not  applicable  to  said 
section,  since  it  has  not  actions  for  its  sub- 
jects, but  only  a  proceeding  in  an  action 
thereafter  to  be  taken. — Id. 

15.  Subdivisions  4  and  13  of  §  3847,  Code 
Civ.  Proc,  are  not  to  be  construed  as  lim- 
iting §  3268  to  actions  begun  before  Sep- 
tember 1,  1877.— /rf. 

16.  In  an  action  by  an  assignee  to  collect  a 
promissory  note  where  the  consideration 
for  assigning  the  same  is  that  the  assignee 
shall  bring  suit  for  its  collection  and  if  he 
recovers  ix'tain  a  portion  of  the  recovery,  if 
a  verdict  for  defendant  is  recovered  ifor 
that  reason  the  assignor  may  be  held  liable 
for  costs. — In  re  application  of  2)jng,  234. 

17.  The  granting  or  reduction  of  costs  is 
within  tlie  discretion  with  which  the  Court 
is  invested  by  the  statute  and  from  which 
it  would  seem  no  appeal  can  be  taken.— /(f. 

18.  It  is  the  balance  unpaid  after  the  applica- 
tion of  payments  that  determines  whether 
the  action  was  within  the  jurisdiction  of  a 
justice's  court. — Bardick  et  al.  v.  Hale,  279. 

19.  The  referee  found  that  plaintiffs  sold 
goods  and  advanced  cash  to  defendant, 
amounting  to  $47^^.98,  and  that  defendant 
sold  goods  to  plaintiffs,  amounting  to 
$69.83,  and  made  cash  payments,  $393.90, 
and  gave  judgment  for  \he  balance,  less 
than  $50.  Htld,  That  the  action  was  with- 
in the  jurisdiction  of  a  justice's  court,  and 
that  defendant  was  entitled  to  costs.— irf. 

20.  Compensation  for  legal  services  should 
not  be  alone  based  and  computed  upon  the 
time  consumed  in  performing  the  siime, 
but  also  on  the  magnitude  of  the  interests 
involved  and  the  amount  of  money  or  prop- 
erty at  stake. — Matthews  v.  Murchison,  801. 

21.  An  assignee  in  bankruptcy  sued,  in  his 
representative  character,  for  an  alleged 
wrongful  taking  of  personal  property  from 
his  possession  after  the  assignment;  judg- 
ment went  against  plaintiff,  personally,  for 
costs;  no  order  has  been  made  charging 
plaintiff,  personally,  with  costs,  under  sec- 
tion 3246  of  the  Code.  Held,  That  the  or- 
der denying  motion  to  vacate  or  modify  the 
judgment,  and  to  set  aside  an  execution  is- 
sued thereon,  is  right.— Bedell  v.  Barnes, 
812. 

22.  An  additional  allowance  cannot  be  grant- 
ed upon  sustaining  or  overruling  a  demur- 
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rer  with  leave  to  answer  over,  or  serve  an 
amended  complaint,  on  payment  of  costs, 
but  only,  if  at  all,  when  the  final  judgment 
is  pronounced  that  unconditionally  termi- 
nates the  action  and  fixes  the  right  of  the 
successful  party  to  tax  his  costs  absolutely 
under  the  Codc.—De  Stnckle  y.  The  Te- 
huantepec  R.  Co.  et  al.,  316. 

23.  Costs  of  motion  should  not  lie  allowed 
where  the  notice  of  motion  does  not  ask  for 
them. — Chase  v.  thase,  319. 

24.  In  comparing  the  verdict  or  decision  on 
appeal  from  a  justice's  judgment  with  that 
in  the  court  below,  to  determine  the  ques- 
tion of  costs,  under  §  3070,  interest  is  not 
to  be  added  to  the  first  verdict. — Kelly  v. 
Bonesleel,  326. 

25.  An  attorney  for  one  of  the  parties  to  an 
action  may  appeal  from  an  order  vacating 
an  order  grantincr  him  an  allowance. — Lou- 
don V.  Loudon,  477. 

26.  In  an  action  for  divorce  a  mensa  et  thoro 
an  allowance  may  be  made  to  counsel, 
though  it  appears  that  the  cause  of  action 
has  been  condoned  and  that  the  suit  should 
not  be  continued. — Id. 

27.  Where  a  final  jud^cnt  is  rendered  in 
favor  of  a  defendant  m  an  action  brought 
against  a  public  officer  for  an  act  done  by 
him  by  virtue  of  his  oftice,  the  defendant 
has  the  same  right  to  increased  as  to  single 
costs,  under  §  3258  of  the  Code  of  Civil 
Procedure.— <^fr<jY/t  V.  Cooper,  490. 

28.  Where  a  complaint  alleged  that  plain- 
tiff was  the  owner  of  certain  premises  and 
that  defendant  constructed  a  covered  sewer 
which  discharged  its  contents  on  plaintiff's 
premises,  causing  a  nuisance,  and  the  an- 
swer denied  the  allegations  except  that  de- 
fendant is  a  municipal  corporation  and  set 
up  that  the  alleged  sewer  was  a  natural 
watercourse  and  that  the  village  claimed 
title  adverse  to  plaintiff,  Held,  That  a 
claim  of  title  to  real  estate  arose  on  tlie 
pleadings  within  the  provisions  of  §  3228 
of  the  Code. — Green  v.  Tlie  Trii  tees  of  the 
village  of  Caiuindaigua,  555. 

29.  Section  3345  of  the  Code  does  not  apply 
to  a  claim  for  unliquidated  damages  against 
the  defendant  corporation  alleged  to  have 
been  sustained  by  reason  of  a  tort. — Id. 

30.  On  affirmance  of  judgment  under  Rule 
40,  costs  follow  as  matter  of  statutory  right. 
— Sprague  et  al.  v.  Richards  etal.,  564. 

31.  Argument  fees  are  taxable  in  such  a  case. 
—Id. 

32.  To  entitle  a  defendant  to  costs  under  § 
3234  of  the  Code  there  must  be  a  separate 
and  distinct  recovery  on  his  part.— Cbc»p<pr 
etal.  V.  JoUy,  571. 

88.  Where  the  complaint  in   an  action  for 
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penalties  set  forth  separately  twenty-three 
causes  of  action  and  the  verdict  was  in  fa- 
vor of  plaintiff  "for  two  counts."  Held, 
That  there  was  no  separate  recovery  by  de- 
fendant and  that  he  was  not  entitled  to 
costs. — Id. 

See  ArroRNETs,  8,  10;  Executors,  3.  11, 12; 
Guaranty,  1. 

COUNTERCLAIM. 
See  Pleading,  15. 

COUNTY  COURT. 

See  AssiGNMEKT  KOR  Creditors.  3,  8;  Mort- 
gage. 27;  Practice,  15. 

COUNTY  TREASURER. 

See  Bonds,  2. 

COVENANT. 

See  Deeds,  8,  7;  Lease,  8;  Mortgage,  9. 

CREDITORS  BILL. 

1.  A  wife  had  a  separate  estate  at  marriage. 
Soon  after  her  husband  borrowed  it  of  her 
on  an  agreement  to  give  her  security  when- 
ever she  wished  it.  After  eighteen  years 
he  gave  Iicr  a  mortgage  for  the  debt  and  in- 
terest. This  was  done  while  a  suit  was 
pending  against  him,  the  result  of  which 
he  feared  and  wliich  was  soon  after  decided 
against  him;  and  his  intent  in  giving  the 
mortgage  was  to  secure  his  wife  in  any 
event.  Held^  That  as  the  debt  was  hoiia 
fide,  the  judgment  creditor  could  not  attack 
the  mtirtgage. — Jewett  v.  Noteware  et  al., 
438. 

2.  A  judgment  creditor  cannot  maintain  an 
action  to  have  an  instrument  declared 
fraudulent  and  void  when  a  valid  general 
assignment  for  the  benefit  of  crcditoi*s  has 
been  made  by  the  debtor  previous  to  the 
procuring  of  the  judgment. — Childs  et  al, 
V.  KmdaU,  546 

See  AssiGNitfENT,  3;  Execution,  3. 4;  Fraud- 
ulent Conveyance. 

CRIMINAL  LAW. 

1.  Section  527,  Code  of  Criminal  Procedure, 
has  no  application  to  the  Court  of  Appeals. 
—The  People  v.  Hovey,  98. 

2.  An  exception  to  a  denial  of  a  motion  for  a 
new  trial  on  the  evidence  and  for  an  alleged 
error  in  the  char|]:e  to  the  jury  presents  no 
question  of  law  for  the  consideration  of  an 
appelhite  court. — Id. 

8.  A  jury  may  infer  that  the  evidence  of  an 
eye-witness  to  a  transaction  would  not  be 
favorable  to  a  party  who  voluntarily  ex- 
cludes such  witness  from  testifying. — Id. 


4.  A  <lefendant  may  be  convicted  on  a  plea  of 
guilty  of  a  lesser  dt'grec  of  crime  than  that 
charged  in  the  indictment,  and  in  that  case 
cannot  again  be  tried  or  convicted  of  a  dif 
ferent  degree  thereof. — The  People  v.  Me 
DonneU,  99. 

5.  It  is  not  necessary  to  aver  in  the  indict 
ment  the  facts  and  circumstances  const! 
tuting  the  lesser  degree.  These  arc  matters 
of  evidence  for  the  benefit  of  the  accused. 
—Id. 

6.  *rhe  Code,  by  defining  the  causes  for  which 
an  indictment  may  be  set  aside,  excluded 
the  entertaining  of  a  motion  to  set  aside 
for  other  causes  than  those  specified. — 
The  People  v.  Petrea,  121. 

7.  A  warrant  issued  after  indictment  found 
may  briefly  slate  the  oflfence;  it  need  not  be 
more  precise  and  accurate  than  is  necessary 
to  apprise  the  prisoner  of  the  charge  against 
him. — The  People  ex  rel.  Sherwin  v.  Mead, 
125. 

8.  Where  the  court  before  which  the  indict- 
ment is  triable  is  in  session  no  other  tribu- 
nal has  power  to  admit  to  bail. — Id. 

9.  No  exception  will  lie  to  a  refusal  to  post 
pone  a  criminal  trial  on  the  ground  of  the 
absence  of  witnesses. —  Webider  v.  The  Peo- 
ple, 197. 

10.  A  witness  should  not  be  allowed  in  the 
first  instance,  as  evidence  in  chief,  to  state 
impressions  or  thoughts  in  respect  to  the 
identity  of  individuals  ;  but  should  be  re- 
quired to  slate  knowledge,  recollection  or 
memory  of  facts  in  respect  thereto. — The 
People  V.  Williame,  356. 

11.  The  court,  after  charging  that  the  testi- 
mony of  an  accomplice  must  be  corrol)0- 
raled  by  testimony  tending  to  connect  de- 
fendant with  the  crime,  refused  a  request 
to  charge  *'  that  there  must  be  evidence 
tending  to  connect  defendant  with  the  com- 
mission of  the  offence;  that  this  requires 
more  than  such  evidence  as  merely  niised 
a  suspicion  of  guilt."  Held,  That  while 
the  request  was  too  broad,  in  calling  for  a 
repetition  of  what  had  already  been  charged, 
yet  the  refusal  to  charge  tlic  latter  portion 
of  the  request  was  error  for  which  a  new 
trial  would  be  granted  under  §  527  of  the 
Code  as  amended  In  1882. — Id. 

12.  The  justices  of  the  peace  of  the  city  of 
Rome  are  eligible  to  the  office  of  justice  of 
sessions. — Ostrander  v.  The  People,  373. 

13.  The  fact  that  a  justice  of  sessions  had 
not,  at  the  time  of  his  election,  two  years  to 
serve  as  justice  of  the  peace  does  not  dis- 
qualify him  from  acting.  The  provision  of 
^34,  Chap.  470,  Laws  of  1847,  amcuds 
^  40,  Chap.  280,  Laws  of  1847,  in  that  re 
spcct,  and  controls.— /d. 

14.  A  Court  of  Oyer  and  Terminer,  held  by  a 
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justice  of  the  Supreme  Court  without  asso- 
ciates, 1ms  power  to  impose  sentcDcc  on  a 
couviction  had  prior  to  the  passage  of  Chap. 
860.  Laws  of  1882,  before  a  justice  and  two 
justices  of  sessions. — Id. 

15.  An  appeal  will  not  lie  from  an  order  in 
criminail  proccediuj^s  made  after  affirmance 
of  the  final  judgment. — Id. 

16.  In  ca^-es  of  felony,  information  sought  by 
the  jury  of  the  court  must  be  given  in  the 
presence  of  the  defendant  and  after  notice 
to  his  counsel;  and  if  the  court  give  correct 
instruction  or  refuse  to  instruct  the  jury 
as  to  matters  in  the  discretion  of  the  court 
without  notice  to  and  in  the  absence  of  the 
defendant's  counsel  it  is  error. — The  People 
V.  Gamano,  498. 

17.  Where  declarations  of  one  defendant  to 
an  officer  in  the  absence  of  his  co-defend- 
ant were  admitted  on  the  trial  of  both  de- 
fendants without  objection,  a  motion  to 
sirikc  out  .*^aid  declarations  was  properly 
denied,  for  the  motion  should  have  been 
that  the  justice  should  instruct  the  jury  not 
to  consider  such  evidence  as  against  said 
co-defendant. — The  People,  v.  White,  554. 

18.  The  evidence  of  a  physician  who  exam- 
ined the  prisoner  the  day  following  the  ho- 
micide that  the  latter  was  oblivious  as  to 
what  had  occurred  for  a  T^eek  is  not  sufi^ 
cient  to  call  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence.  The  bear- 
ing of  the  evidence  on  the  responsibility  of 
the  prisoner  at  the  time  of  the  homicide  is 
too  remote. — TJie  People  v.  Hotey,  560. 

Sec  Appeal,  3-5;  Arson  ;  Ejectment,  3; 
False  Pretences;  Indictment. 

DAMAGES. 

See  Assault;  Bonds,  2;  Contract,  24; 
Dower,  2;  Eminent  Domain,  4;  Fraud, 
1;  Injunction,  9,  10;  Negligence,  20,  21 ; 
Replevin,  3. 

DEEDS. 

1.  An  instrument  in  the  form  of  a  deed  and 
containing  a  covenant  for  further  assur- 
ance, but  without  a  seal,  is  inoperative  as 
a  conveyance  of  the  fee,  but  creates  in  the 
person  named  as  grantee  an  equitable  inter- 
est in  the  property  described,  which  enti- 
tles him  to  require  the  completion  of  tlie 
title  by  the  addition  of  a  seal  or  the  execu- 
tion of  a  further  conveyance,  and  makes 
him  and  his  grantees  necessaiy  parties  to 
an  aciion  to  foreclose  a  mortgage  on  the 
property.  Such  an  instrument  may  be 
properly  recorded  and  is  constructive  no- 
tice of  the  rights  of  the  perscm  named  as 
grantee. — Orandin  v.  Hernandez  et  al. .  88. 

2.  In  construing  a  deed  all  the  references  to 
the  location  and  description  of  the  land  in- 
tended to  be  conveyed  must  be  considered, 
and,  consequently,  a  deed  containing  a  mis- 


description of  the  property  is  rendered 
certain  by  a  reference  in  it  to  a  prior  re 
corded  deed  as  conveying  the  same  prop- 
erty and  in  which  the  property  is  correctly 
described. — Id. 

8.  A  mortgagor  conveyed  an  interest  in  the 
premises  to  one  D.,  who  brought  suit  for  a 
partition  and  purchased  under  the  decree, 
the  deed  being  subject  to  the  mortgage.  D. 
conveyed  to  plaintiff's  testator,  wlio  had 
guaranteed  payment  of  the  mortgage,  by 
deed  containing  an  assumption  thereof. 
Held,  That  D.  never  having  been  person- 
ally liable  for  any  part  of  the  mortgage 
debt,  the  covenant  taken  by  him  from  tes- 
tator did  not  enure  to  the  benefit  of  his 
grantor  or  the  holder  of  the  mortgage. — Car- 
ter et  al.  V.  Holahan  et  al.^  171. 

4.  It  appeared  that  the  several  transfers  of 
the  property  were  made  for  the  purpose  of 
freeing  the  land  from  a  dower  right  and  for 
the  exclusive  benefit  of  the  mortgagor, 
neither  D.  nor  testator  receiving  any  bene- 
fit therefrom.  Held,  That  neither  D.  nor 
testator  was  the  agent  of  the  mortgagor  in 
such  a  sense  as  to  entitle  the  latter  to  all 
the  benefits  of  the  contracts  between  them 
m  transacting  the  business  and  at  the  same 
time  to  discharge  her  from  all  her  liabilities 
with  reference  to  the  subject  matter  of  said 
contracts. — Id. 

5.  Testator  did  not  dispose  of  said  real  estate 
by  will.  After  his  death  plaintiffs  pur- 
chased the  mortgage  and  took  an  assign- 
ment thereof.  Held,  That  the  title  to  the 
real  estate  went  to  the  heirs  and  there  was 
no  unicm  of  the  equitable  and  legal  estates 
in  the  same  person. — Id. 

6.  When  a  deed  describes  the  property  con- 
veyed as  a  lot  of  a  certain  number  on  a  map 
referred  to,  but  the  boundaries  given  and 
the  area  stated  include  not  only  the  lot  re- 
ferred to  but  also  an  adjoining  one  on  the 
same  map,  tlie  boundaries  and  area  prevail 
and  the  deed  conveys  both  lots. — Frost  v. 
Hirschbergetal.,  224. 

7.  A  paramount  right  in  the  next  owner 
down  stream  to  set  the  waters  of  a  river 
back  upon  the  plaintiff's  land  and  overflow 
it  is,  when  exercised  with  such  results,  a 
breach  of  the  covenant  of  quiet  enjoyment 
contained  in  plaintiff's  deed. — Lewin  et  al  v. 
Smith,  240. 


See  Assignment, 
DENCE,    20-28 
Mortgage,  1  ; 


1 ;  Ejectment,  1-3  ;  Evi- 
Execution,    15  ;     Lien  ; 
Record. 


DEFENSE. 

See  Attorneys,  2;  Confiscation;  Conver- 
sion, 3  ;  Ejectment,  1 ;  False  Imprison- 
ment ;  Leabb,  2,  8 ;  Negotiable  Pa- 
per, 7. 
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DEPOSITIONS. 

1.  An  open  cummission  will  not  be  ordered 
unless  it  satisfactorily  appears  that  nn'ordi- 
nary  commission  will  not  accomplish  the 
purposes  sought. — Dickinson  v.  Bxish  et 
al,  17. 

2.  The  examination  of  a  defendant  before  trial 
upon  the  application  of  plaintiff  made  after 
issue  joined  is  only  authorized  to  enable 
plaintilf  to  procure  testimony  which  may 
be  pertinent  or  useful  in  making  out  his 
case  on  the  trial.  Such  an  examination  can- 
not be  had  when  its  object  appears  to  be  to 
discover  the  testimony  which  defendant 
may  be  able  to  give  in  support  of  his  de- 
fence.—27/^  ¥burth  NaVl  Bk.  of  JS.  T.  v. 
Boynivn,  23. 

8.  The  affidavit  upon  which  the  order  for  the 
examination  of  defendants  was  granted 
stHted  that  plaintitf  as  common  carrier  had 
a  special  property  in  certwin  goods  which 
were  stolen  from  it,  and  thereafter  a  portion 
of  the  sj.iac  came  into  the  possession  of  de- 
fendants, and  that  the  action  was  brought 
to  recover  the  same  or  its  value,  etc.  .  Held^ 
That  the  order  should  not  be  set  aside  on 
the  ground  that  the  testimony  to  be  given 
would  make  defendants  liable  to  indictment 
for  receiving  stolen  goods,  but  defendants 
should  be  IcmI  tf)  lake  the  objection  on  the 
examination. — llie  Canada  SS.  Co.  v.  Sin- 
clair et  al. ,  48. 

4.  A.  special  county  judge  has  authority  to 
grant  an  order  requiring  a  party  to  appear 
before  him  to  be  examined  as  a  witness. 
This  court  has  no  authority  to  direct  the 
mode  of  examination,  but  may  correct  any 
errors  committed  therein,  and  the  county 
judge  will  protect  the  rights  of  both  parties. 
— Kinney  v.  Roberts  et  at.,  75. 

5.  A  commission  was  issued  in  the  District 
Court  for  the  examination  of  one  Frank  C. 
Fox,  and  his  deposition  was  taken  there- 
under, but  in  the  affidavit  upon  which  the 
commission  was  based  he  was  erroneously 
named  George  C.  Fox.  The  commission 
was  dated  twenty -one  days  after  issue  join- 
ed, and  was  tested  in  the  name  of  the  justice 
of  the  district  in  which  it  was  issued  and  was 
signed  by  another  justice  acting  in  said 
district  in  his  absence.  It  did  not  appear  i 
whether  or  not  it  was  issued  on  an  order,  i 
Upon  the  trial  before  the  justice  in  whose 
name  ti»e  commission  was  tested,  and  after 
plain! iff  had  rested,  defendant  offered  said 
deposition  in  evidence,  to  which  plaintiff 
objected  on  the  ground  of  said  irregularity. 
Held,  That  said  objection  was  too  late. — 
Denny  v.  Ilorton,  ^o. 

6.  When  a  plaintiff  has  received  credible  in- 
formation und  formed  a  belief  as  to  the 
general  character  of  the  facts  on  which  his 
cause  of  action  rests,  but  is  not  able,  with- 
out more  definite  information,  to  set  them 
out  in  his  complaint  with  the  particularity 


required  to  sustain  his  action,  and  the  only 
source  from  which  he  can  acquire  the  ne- 
cessary information  is  the  defendant,  he  is 
entitled  to  an  order  requiring  the  defendant 
to  be  examined  before  trial. — UutcJUnaon  v. 
Lawrence,  186. 

7.  The  possibility  that  an  effort  may  be  made 
to  extend  the  examination  beyond  the 
proper  limits  will  not  warrant  the  denial  of 
such  an  order.— /(f. 

8  If  the  papers  upon  which  an  order  is 
grj\nted  for  the  examination  of  n  party 
before  trial  show  upon  their  face  that  it  is 
to  be  used,  not  to  obtain  evidence  for  the 
trial,  but  for  another  object,  the  order 
should  be  vacated.— G'tZ^-^  v.  The  Third  Aw. 
RIt  Co.,  212. 

9.  Whether  this  so  appears  is  to  be  ascer- 
Udned  by  construing  the  affidavit  as  a 
whole. — Id. 

10.  In  an  action  against  defendant,  John  Doe 
et  al.,  to  set  aside  certain  bonds,  no  exam- 
ination of  the  bank  was  asked  for  or  facts 
stated  which  rendered  ii  necessary,  but  an 
order  was  obtjiined  for  the  examination  of 
W.  and  8.,  officers  of  defendant,  who  had 
not  been  made  parties,  on  the  allegation 
that  they  had  held  some  of  the  bonds  and 
knew  their  owners.  lield/Error;  that  no 
right  was  shown  to  examine  them  as  offi- 
cers of  the  bank;  that  they  could  not  be 
sued  by  fictitious  names  as  their  real  ones 

•were  known,  nor  could  they  be  examined 
as  parties  to  a  pending  suit  or  as  expected 
parties  to  one  contemplated  to  be  brought. 
-^The  Town  of  Hancock  v.  The  First  Kat'l 
Bank,  282. 

11.  To  make  a  case  for  the  examination  of  a 
witness  before  trial,  it  should  be  made  to 
appear  that  he  is  about  to  depart  from 
the  State,  or  is  so  sick  or  infirm  that  it  is 
reasonable  to  believe  he  will  not  be  able 
to  attend  the  trial ,  or  that  other  special  cir- 
cumstances relating  to  his  personal  eondi-  . 
tion  and  purposes  bearing  on  the  proba- 
bility of  his  future  attendance  exist  wbich 
make  his  presence  at  the  trial  doubtful  and 
uncertain. — Id. 

I  12.  A  statement  in  an  affidavit  on  which  an 
i      order  is  made  for  the  examination  before 
I      trial  of  a  party  who  has  appeared  in  tbc  a^ 
'      tion,  that  "A.  B.,  of  291   Broadway.  New 
I      York  City,"  is  his  attorney,  docs  not  com- 
ply with  sub.   1  of  §  872  of  the  Code  of 
Civil  Procedure,  requiring  the  residence  or 
office  address  of  the  attorney  to  be  stated, 
and,  consequently,  no  right  to  examine  the 
party  is  made  out. —  Van  Roy  v.  Harriott, 
805. 

13.  Where  both  parties  to  an  action  are  ex- 
amined before  trial,  each  in  the  presence  of 
the  other,  and  the  respective  parties  per- 
petuate their  statements  in  a  formal  way, 
upon  the  death  of  the  defendant  before 
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trial  both  depositions  mny  be  used  upon 
the  trial  of  the  action. — McDonald  v.  Wood- 
bury, 339. 

14.  An  examination  of  a  party  before  trial 
sought  merely  as  a  fishing  expedition  will 
not  be  tolerated,  but  where  it  appears 
that  the  examination  of  an  adversary  is 
material  and  necessary,  and  the  exaimina- 
tion  is  one  not  for  the  purpose  of  extracting 
evidence  from  him  by  unnecessary  proced- 
ure, and  when  its  good  faitli  cannot  be  sin- 
cerely questioned,  it  is  almost  a  matter  of 
course  under  our  statute  to  direct  the  ex- 
amination in  furtherance  of  justice. — Hardy 
V.  Peters  et  al. ,  547. 

Sec  Discovery. 

DEPOSITS. 

See  Limitation,   6. 

DISCONTINUANCE. 

See  AjiBiTRATioN,  6;  Costs,  11 ;  Practice,  29. 

DISCOVERY. 

1.  The  Court  has  no  power  to  compel  a  party 
to  an  action  to  allow  an  inspection  of  his 
private  personal  property,  even  where  such 
inspection  is  claimed  to  bo  necessary  for  the 
cross  examination  of  the  other  partyon  an 
examination  before  trial. — Cooke  v.  The  La- 
lance  Qros^eau  M'fg  Co.,  367. 

DISORDERLY  PERSONS. 

See  Husband  and  Wife. 

.  DISTRICT  COURTS. 

See  Attachment,  1,  2;  Costs,  4. 

DIVORCE. 

1.  When  there  is  no  probability  that  the  wife 
will  succeed  in  her  suit,  the  Court  will  not 
direct  an  advance,  either  for  alimony  or  ex- 
penses.— Deabrovgh  v.  Desbrouyh^  87. 

2.  An  agreement  for  separation  is  valid  when 
made  in  view  of  immediate  separation,  or 
when  separation  has  actually  taken  place. 
—Id, 

3.  Where  a  wife  voluntarily  left  her  husband 
for  a  consideration  and  continues^  to  live 
apart  from  him  and  does  not  propose  to  re- 
turn, the  facts  are  a  complete  answer  to  a 
charge  of  abandonment  by  the  husband. 
—Id. 

4.  Where  issues  have  been  joined  in  an  ac- 
tion for  a  divorce  and  the  action  is  referred, 
such  reference  is  one  for  (he  trial  of  the 
issues,  and  not  one  where  the  referee  is  to 
take  evidence  and  report  simply. — McCleary 
V.  McCleary,  182. 

5.  And  where  an  order  was  made  referring 


the  action  and  all  the  issues  therein  to  a 
referee,  who  was  directed  to  report  there- 
on to  the  Court,  and  a  trial  of  the  issues 
was  had  and  the  referee  reported  upon 
them.  Held,  That  the  older  was  sullicient 
to  authorize  the  referee  to  **  decide"  the 
issues. — Id. 

See  Costs,  26;  Marriage,  2. 
DOWER. 

L  Real  estate  belonging  to  a  copartnership  is 
treated  as  personal  property  for  the  pur- 
poses of  the  copartnership,  and  the  right  of 
the  widow  of  one  of  the  partners  to  d<»wer 
in  it  is  subject  and  subsequent  to  the  ad- 

1'uslment  of  the  copartnership  affairs,  and 
ler  right  to  demand  dower  does  not  exist 
until  such  adjustment  has  been  accom- 
plished.—Ftn^«r  V.  Eckert  et  al,  166. 

2.  The  statute  (§  1600,  Code  of  Civ.  Pro.) 
creating  the  right  to  recover  arrears  and 
interest  as  damMges  for  withholding:  dower 
assumes  that  the  right  to.dower  exists,  and 
such  damages  can  only  be  computed  from 
the  time  such  right  accrued.— /rf. 

3.  When  a  deceased  partner  provides  by  his 
will  that  his  executors  i<hall  continue  the 
business  of  the  firm  with  the  surviving 
partner  for  five  vears,  and  that  his  wife 
should  have  her  dower  in  the  copartnership 
reid  csUite,  but  that,  until  the  same  sh.dl  be 
admeasured,  she  shall  be  maintained  otitof 
the  estate,  and  the  widow  acquiesces  in 
such  continuance  of  the  business  by  net 
demanding  her  dower  and  by  accepting  al- 
lowances f«)r  her  maintenance  from  the 
estate,  sho  is  only  entitled  to  dower  in  the 
surplus  of  the  real  estate  after  the  payment 
and  adjustment  of  all  the  copartnership 
liabilities  as  they  existed  at  the  expiration 
of  the  additional  five  years  after  the  hus- 
band's death. — Id. 

Sec  Parties,  6. 

DRAINAGE. 

See  Municipal  Corporations,  4,  5. 

DURESS. 

1.  Threats  of  a  lawful  prosecution  may 
amount  to  such  duress  as  will  avoid  a  con- 
tract therebv  obtained.— i/crywe*  v.  Rudd, 
482. 

2.  If  plaintiff's  act  was  induced  by  duress  on 
the  part  of  defendant,  plaintiff  may  re- 
cover, notwithstanding  each  of  them  in- 
tended the  compounding  of  a  felony,  or  the 
stifling  of  a  prosecution,  by  the  act. — Id. 

EJECTMENT. 

1.  It  is  no  defense  to  an  action  of  ejectment 
brought  for  the  benefit  of  grantees  in  the 
name  of  their  grantor  that  the  deed  to  the 
grantees  was  given  in  violation  of  the  stat- 
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ule  ngiiinst  the  sale  of  Innds  held  adversely. 
— C/iambei'laia  el  al.  v.  laylor  et  al. ,  53. 

2.  If  the  deed  is  void  the  grantor's  title  re- 
mains valid  and  effectual  and  he  may  rely 
upon  it  ai^ainst  trespassers  and  occupants 
without  title;  if  it  be  only  void  as  to  de- 
fendants and  jrood  between  the  other  par- 
ties the  Code  allows  an  action  in  the  name 
of  the  grantor  for  the  benefit  of  the  grantee, 
and  in  either  event  the  grantor's  title  can  be 
asserted  and  established. — Id. 

8.  The  criminal  law  affects  a  deed  given  in 
viohiti<m  of  its  command,  but  not  the 
grantor's  previous  title. — Id. 

4.  Upon  a  motion  for  a  bill  of  particulars  in 
an  action  of  ejectment,  it  appeared  that  the 
defence  was  that  more  than  forty  years  pre- 
vious to  the  action  the  boundary  lines  be- 
tween the  lands  of  plaintiff's  ancestors  and 
those  of  defendant's  grantors  had,  by  con- 
sent of  all  parties  in  interest,  been  practi- 
cally located  so  as  to  exclude  from  the  lands 
of  plaintiff's  ancestors  the  property  in  ques- 
tion and  to  include  the  same  in  the  lands 
of  defendant's  grantors  It  also  appeared 
by  the  affidavit  of  plaintiff's  attorneys  that 
in  another  litigation  involving  the  same 

?uestions  concerning  adjaicent  property  de- 
iendant  offered  to  show  four  distinct  exist- 
ing boundary  lines,  practically  located  at 
intervals  of  many  years  by  three  of  plain- 
tiff's predecessors.  Held,  That  plaintiff  was 
not  entitled  to  a  bill  of  particulars  contain- 
ing a  statement  of  what  lines  defendant  in- 
tended to  rely  upon,  by  whom  and  at  what 
time  made,  etc.,  and  that  in  this  case 
knowledge  by  plaintiff's  attorney  is  knowl- 
edge bv  plaintiff  personally. — Stevens  et  al. 
V.  "f^ebb,  218. 

ELECTION. 

1.  At  a  meeting  of  the  Common  Council,  at 
which  a  quorum  (14)  were  present,  M.  and 
C.  were  declared  elected  Police  Commis- 
siuners,  M.  having  received  eight  votes  and 
C.  six.  Held.  That  a  quorum  being  pres- 
ent, and  M.  having  received  a  majority  of 
all  there  present  and  voting,  that  was  suffi- 
cient to  elect  him;  that  all  present  might 
have  been  required  to  vote,  and  this  not 
having  l)een  done,  those  who  did  not  vote 
must  be  deemed  to  have  been  excused,  and 
the  votes  cast  for  C.  were  sufficient  to  elect 
him. — The  People  ex  rel.  Woods  v.  Ciissey, 
92. 

2.  Where  neither  candidate  is  declared  elect- 
ed by  the  propter  parlies,  and  it  is  not  de- 
termined by  pursuit  of  the  proper  remedy 
who  was  elected,  the  election  must  be  treat- 
ed as  a  failure  as  to  both,  and  the  alderman 
in  office  at  the  time  of  such  election  contin- 
ues to  be  such. — Id. 

3.  A  special  election  to  fdl  a  vacancy  in  the 
office  of  Alderman  caused  by  a  failure  to 
elect  can  only  be  held  by  order  of  the  Com- 


mon Council.  Votes  cast  for  a  candidate 
for  such  office  at  a  general  election  without 
such  order  are  void. — Id. 

4.  Section  3,  Chap.  30.  Laws  of  1880.  in  rela- 
tion to  the  removal  or  suspension  of  Police 
Commissioners,  is  repealed  by  §  l.Chap. 
70,  Laws  of  1S81.— /rf. 

Sec  Officers,  2;  Railroads,  3-8. 
EMBLEMENTS. 
Sec  Lease,  5. 
EMINENT  DOMAIN. 

1.  The  owners  of  the  upland  bordering  on  the 
Hudson  River  have  no  interest  in  the  land 
under  such  waters,  and  it  is  not  necessary, 
therefore,  for  the  party  seeking  to  acquire 
the  land  thereundfer  to  give  notice  to  the 
upland  owner. — In  re  application  of  the 
N.  7.,  IT.  S.  A  B.  RR.  Co.  to  acquire  land 
ofSicain,  12. 

2.  When  light, air  and  access  to  which  the  own- 
er of  premises  abutting  upon  a  street  in  New 
York  City,  opened  under  the  Act  of  1813, 
isentitled  by  grant  or  contract,  are  inter- 
fered with  by  any  corporation  acting  under 
authority  of  the  legislature,  damages  for 
such  interference  must  be  paid. — Peyser  v. 
The  Metropolitan  El.  RR.  Co.,  68. 

3.  The  presumption  is  that  such  abutting 
owners  have  paid  for  the  street  by  being 
assessed  foi  the  benefits  which  the  opening 
thereof  would  confer  upon  their  property, 
and  having  paid  for  such  benefits  they  are 
entitled  to  enjoy  them. — Id. 

4.  In  appraising  lands  taken  foj  railroad 
purposes,  the  measure  of  damages  is  the 
market  value  of  the  land  appropriated  and 
the  depreciation  which  occurs  by  the  loca- 
tion and  construction  of  the  road.  Evi- 
dence should  not  be  received  of  the  sepa- 
rate items  which  make  up  the  depreciation. 
—In  re  application  of  the  N.  F.,  IK.  8  <fe  B. 
RR.  Co.  to  acquire  lands  of  Dtidleston,  78. 

6.  Where  lands  under  water  are  alone  taken 
by  a  railroad  and  access  to  the  river  by  the 
adjoining  owners  can  be  restored  by  build- 
ing tnimways  across  the  tracks  and  docks 
constructed  outside,  the  expense  of  such 
restoration  is  the  proper  measure  of  d«m- 
ages,  and  where  the  awards  to  such  owners 
largely  exceed  the  cost  of  such  restorntiou 
they  should  be  set  aside. — In  re  applicatm 
ofthi  N.  r.,  W.  8.  <£•  B.  RR.  Co.  to  aequirt 
lands  of  Christie  et  at.,  360. 

0.  Where  proceednigs  to  take  lands  hsTC 
been  dismissed  and  new  proceedings  there- 
after instituted  the  report  of  the  commis- 
sioners in  the  latter  proceedings  i^  not  a 
second  report  wiiLin  the  statute. — Id. 

7.  Payment  of  the  awards  docs  not  deprive 
the  company  of  its  right  to  appeal  from  the 
report. — Id. 
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8.  The  Special  Term  has  power  in  its  discre- 
tion lo  open  a  default  of  the  property  own- 
er and  refuse  confirmation  of  the  report  of 
commissioners  in  proceedings  to  take  lands 
for  railroad  purposes.  It  is  not  necessary 
to  resort  to  another  procccdinp:  for  that 
purposL*.— In  re  petition  of  tli^  N.  Y.,  L.  db 
W.  RR.  Co.,  448. 

9.  Wliere  a  corporation  has  immediate  need 
of  properly,  as  for  a  pixssen^er  depot,  the 
opinions  of  the  proper  •otticci's  of  the  cor- 
poration as  to  the  size  and  location  of  such 
depot  will  have  great  weight,  unless  it  be 
seen  that,  under  pretence  of  the  necessities 
of  the  company,  it  is  seeking  to  injure 
oihcvs.'^T/ie  N.  F.,  W.  8.  <fc  B.  RR.  Co.  v. 
Totcnsend,  469. 

10.  Where  the  court  has  decided  that  the 
taking  of  land  by  a  corporation  is  neces- 
sary no  stay  of  proceedings  should  be 
granted. — Id, 

11.  An  award  was  made  by  commissioners 
appointed  in  a  proceeding  to  take  land  for 
railway  purposes  and  the  court  ordered  the 
money  paid  to  B.,  a  mortgagee.  Attor- 
neys, who  claimed  to  have  representcil  cer- 
tain owners  during  the  trial,  obtained  an 
order  allowing  them  a  sum  for  their  servi- 
ces lo  be  paid  out  of  the  award.  Heltf, 
That  the  court  had  no  power  lo  make  such 
an  allowance.— Brwyn  v.  The  JV.  F.,  W.  8. 
dbB.  RR.  Co.etal.,47\. 

See  Injunction,  4  ;  Railroads,  13  ;  Ripa- 
KiAJN  Owners,  1. 

ESTOPPEL. 

1.  Under  a  judgment  of  the  Supreme  Court, 
in  an  action  in  which  all  the  defendants 
therein  appeared  and  this  defendant  was 
represented  by  a  guardian  ad  litem,  plain- 
tiff, as  administrator,  paid  to  defendants' 
general  guardian  the  amount  adjudged  to 
be  due  to  her,  and  was  discharged  in  1800. 
After  she  bccaimeof  age  defeiiiTant  received 
said  amimnt  from  her  guardian,  and 
fouryeai*s  after  brought  this  proceeding  for 
an  accounting  and  to  vacate  judgment  on  the 
ground  of  irregularilv  in  the  appointment 
of  the  jruardian  ad  Utem.  Held,  That  the 
receipt  of  the  moneys  by  deft-ndant  was  an 
unequivocal  act  of  ratification  and  she  is 
estopped  by  it. — Mdls  v.  Uoffman,  5. 

2.  A  person  not  a  party  or  privy  to  a  written 
instrument  is  not  concluded  by  it,  but  may 
show  the  true  state  of  the  case  by  parol  ev- 
idence.— Masterton  v.  Boycc,  101. 

8.  A  person  who  derives  no  right  or  interest 
under  a  written  instrument  is  not  a  privy 
to  it.—Zrf. 

4.  Plaintiff,  who  had  been  appointed  clerk  to 
defendant,  was  given  leave  of  absence  in 
order  to  have  an  operation  perfurined  for 
cataract,  and  was  afterwards,  in  May,  1871, 


given  leave  to  go  to  Ireland  for  his  health, 
no  limit  being  fixed.  His  salary  was  aud- 
ited for  May  and  June.  In  September,  1871, 
be  was  removed,  such  removal  to  take 
effect  from  the  precedin^i^May.  In  an  ac- 
tion for  salary  from  May  1  to  the  time  of 
his  removal.  Held.  That  defendant  having 
excused  plaintiff  for  good  cause  and  sufil- 
cicnt  rea>ons  from  temporary  discharge  of 
his  duties,  and  failing  to  take  any  action 
indicating  an  intention  to  relieve  him  from 
his  office,  is  estopped  from  claiming  ihat 
he  was  not  in  its  employ. — O'Leary  v.  The 
Board  of  Education,  174. 

5.  Illustration  of  the  rule,  that  one  necessary 
element  of  an  estoppel  is  a  knowledge  on 
defendant's  part  that  his  statements  will  in- 
fiuence  plaintiff's  action. — FarreU  v.  Krum, 
471. 

6.  Where  one  stands  by  in  silence  while  an- 
other  purchases  a  reci|>e  as  a  secret  of 
trade,  he  is  equitably  estopped  from  set- 
ting up  a  previous  communication  to  him 
of  the  contents  of  said  recipe  and  from 
deriving  any  right  therefrom. — Champlain 
et  at.  v.  8toddart,  493. 

See  Assignment  for  Creditohs,  1 ;  At- 
TACUMENT,  3,  19  ;  Banks,  1  ;  Life  Insur- 
ance, 1,  3  ;  Marriage,  6  ;  Municipal 
Corporations,!;  Pleading,  12;  Salary, 
2. 

EVIDENCE. 

1.  Where  an  original  memorandum  or  paper 
1  has  been  lost,  a  copy  made  by  another 
I  party  is  admissible  as  proof  of  the  contents 
I      of  the  lost  paper,  and  the  paper  ihus  repro- 

fluced  is  part  of  the  testimony  of  the  wit- 
ness who  testifies  to  the  making  of  the 
original  paper  and  not  a  memorandum 
merely. — Ptch  v.  Valentine,  22. 

2.  When  a  party  is  called  as  a  witness  by  his 
adversary  he  must  answer  all  questions 
pertinent  to  the  issue,  unless  such  answers 
will  tend  to  accuse  him  of  a  crime  or  mis- 
demeanor, or  expose  him  to  a  penalty  or 
forfeiture;  and  in  that  case  he  must  answer 
if  the  right  to  prosecute  is  barred  by  the 
Statute  of  Limitatiims. — Kinney  v.  Robert* 
ct  al ,  75. 

3.  A  party  who,  on  cross-examination,  ques- 
tions a  witness  as  to  collateral  circumstan- 
ces for  the  sole  purpose  of  discrediting 
him  is  concluded  by  his  answer. — llie  Peo- 
ple V.  Ware,  1 15. 

4.  To  entitle  a  party  interrogating  a  witness 
in  this  manner,  by  way  of  cross-examina- 
tion, to  introduce  evidence  toconti*adict  his 
statements,  the  cross-examination  must  be 
directed  to  a  material  inquiry  in  the  case 
or  to  evidence  establishing  a  hostile  or  un- 
friendly bias  against  the  pafty  in  the  mind 
of  the  witness. — Id. 

5.  A  check  given  is  presumed  to  be  given  in 
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liquidatioD  of  a  debt,  and  tbc  mere  silence 
of  the  payee  when  language  is  used  charg- 
ing him  with  having  borrowed  ihe  money 
for  which  the  check  was  drawn  does  not 
overcome  such  presumption. — In  re  account- 
ing of  Vrooman  et  at.,  118. 

6.  It  is  witliin  the  discretion  of  the  trial  court 
to  pass  upon  the  degree  of  credibility  to  be 
given  to  the  testimony,  and  an  appellate 
court  will  not  interfere  unless  it  bo  appar- 
ent that  there  has  been  an  abuse  of  such 
discretion. — Pardy  v.  Dean,  143. 

7.  The  rule  that  parol  contemporaneous  evi- 
dence is  not  admissible  to  contradict  or  vary 
the  terms  of  a  valid  written  agreement  is 
applicable  only  in  suiti*  between  the  parties 
to  the  instrument,  bifcause  they  alone  are 
to  blame  for  any  mistakes.  It  cannot  afifect 
third  persons. — Shcely  v.  Cannon,  159. 

8.  The  purpose  and  intent  for  which  a  secu- 
rity was  given  may  be  shown,  and  it  is  not 
regarded  us  varying  the  legal  effect  of  the 
instrument. — Id. 

9.  In  an  action  to  recover  for  publishing  an 
election  notice  plaintiflf  testified  that  the 
copy  furnished  for  publication  had  a  writ- 
ten indorsement  which,  he  claimed,  con- 
tained an  authorization  to  publish  the  no- 
tice. Held,  That  parol  evidence  of  the 
contents  of  the  indorsement  was  inadmissi- 
ble unless  its  loss  was  jlrovt  d.  although  the 
law  did  not  require  the  authority  to  be  in 
writing. — Kearney  y.  The  Mayor,  &c.,  of 
N,  r.,  176. 

10.  Plaintiflf  testified  that  he  handed  the  paper 
to  8  ,  the  publisher;  that  afterwards  he  and 
8.  had  made  diligent  search  for  it,  but  were 
not  able  to  find  it,  and  that  B.  told  him  he 
was  unable  to  find  it.  The  court  held  the 
proof  of  loss  insutticient.  Held,  No  error  ; 
that  the  court  was  not  bound  to  credit 
plaiutiflf's  statement,  though  uncontradict- 
ed, and  that  the  evidence  presented  a  ques- 
tion of  fact  which  is  not  reviewable  here 
unless  it  is  estftblishid  that  the  proof  was 
so  conclusive  that  it  was  error  of  law  not  to 
hold  it  sulficient.— irf. 

11.  The  interest  which  will  exclude  a  witness 
under  §  839  of  the  Code  is  a  fixed  and  cer- 
tain interest  in  the  event  of  the  suit. — 
Lathrop  V.  Hopkins,  191. 

12.  Where  a  letter  was  inclosed  with  other 
papers  which  were  admitted  to  have  been 
received  the  presumption  of  the  receipt  of 
the  letter  is  hardly  authorized. — Id. 

13.  A  witness'  former  testimony  as  taken 
down  by  the  magistrate  is  admissible  on 
cross-examination.  — llie  People  v.  Callahan, 
192. 

14.  The  introduction  in  evidence  of  part  of  a 
letter  rend(i*8  admissible  so  much  of  the  re- 
mainder as  tends  to  explain  or  qualify  what 
has  been  received,  and  that  is  to  be  deemed 


a  qualification  which  rebuts  or  destroys  the 
interence  to  be  derived  from  or  the  use  to 
be  made  of  the  portion  received. — Orattan 
V.  T/ie  Metropolitan  Life  Ins.  Co.,  194. 

15.  An  opinion  formed  by  a  physician  from 
the  general  appearance  of  a  patient  who 
comes  to  him  for  examination  is  inadmissi- 
ble under  §  834  of  the  Code.— 7rf. 

16.  Plaintiflf  and  H.  entered  into  a  written 
agreement  by  which  H.  agreed  to  sell  **all 
the  hay  belonging  to  him."  Plaintiff  was 
allowed  to  show  that  at  the  time  the  agree- 
ment was  made,  H.  promised  verbally  tliat 
this  hay  should  amount  to  enough  to  keep 
plaintiff's  cows  until  the  pasturage  season 
began.  Held,  Error;  the  evidence  did  not 
explain  the  subject  matter,  nor  did  it  make 
out  a  collateral  agreement  —Mc  Vean  v. 
Squires,  206. 

17.  In  an  action  brought  by  the  administra- 
tor of  the  estate  of  ft.  to  set  aside  an  assign- 
ment of  a  bond  and  mortgage  on  the  ground 
that  such  assignment  was  procured  by  de- 
fendant from  the  deceased  when  he  was 
mentally  incompetent  and  through  undue 
influence,  the  next  of  kin  of  the  deceased 
are  competent  witnesses  to  prove  the  decla- 
rations of  the  deceased  in  their  presence, 
but  not  to  them,  and  the  acts  and  condi- 
tions of  the  deceased  as  seen  by  them;  and 
they  and  other  witnesses  may  properly  be 
allowed  to  give  their  impressions  derived 
from  such  acts  and  declarations  of  the  de- 
ceased.— Holcjmb  V.  Ho'xomb,  220. 

18.  The  theory  ui^on  which  mercantile  books 
may  be  substituted  for  direct  evidence  of  a 
sale  and  delivery  requires  that  tlicv  be  ac- 
tually produced.  Testimony  to  the  effect 
only  that  an  account  book  once  existed, 
which  in  the  aggregate  amounted  to  a  given 
indebtedness,  and  is  lost,  proves  nothing, 
though  accompanied  by  the  general  state- 
ment that  some  of  the  items  were  in  fact 
delivered. — Ites  v.  Waters,  272. 

19.  A  foundation  must  be  laid  for  the  intro- 
duction of  such  books  by-calling  the  sales- 
man, or  showing  that  his  testimony  could 
not  be  procured,  or  by  proving  that  the 
party  had  no  clerk;  that  some  of  the  arti- 
cles charged  had  been  delivered;  that  tbe 
books  produced  are  the  account  books  of 
the  parly,  and  that  he  keeps  fair  and  hon- 
est accounts,  and  this  by  those  who  have 
dealt  and  settled  with  him. — Id. 

20.  In  1833  one  11.  executed  a  deed,  in  behalf 
of  himself  and  as  attorney  in  fact  for  four 
other  grantors,  his  partners.  The  fact  that 
the  power  of  attorney  to  H.  existed  was 
asserted  upon  the  face  of  the  deed,  which 
was  duly  acknowleilged  and  admitted  to 
record.  On  the  trial  of  this  action  of 
ejectment  by  panics  claiming  under  this 
deed,  it  appeared  that  no  power  of  attorney 
to  H.  was  ever  recorded,  none  was  pro- 
duced, nor  any  direct  evidence  given  that 
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the  same  ever  existed.  The  court  for  that 
reason  excluded  the  deed  as  evidence,  and 
refused  to  permit  plaintiffs  to  go  to  the  jury 
upon  the  question  whether  or  not  such  a 
power  of  attorney  existed  at  the  time  of  the 
execution  of  the 'deed.  Ueld,  That  plain- 
tiffs were  entitled  to  prove  tlic  existence  of 
the  power  of  attorney  by  secondary  evi- 
dence.— Ensign  et  al.  v.  McKinney  et  al, 
275. 

21.  It  will  be  presumed  that  a  public  officer 
does  his  duty  until  the  contrarjr  is  shown, 
and  that  neither  the  officer  taking  the  ac- 
knowledgement nor  the  county  clerk  re- 
ceiving the  deed  of  record  would  have 
veritiea  such  official  acts  respectively  had 
there  not  been  present  before  them  legal 
proof  of  the  existence  of  such  power  of 
attorney. — Id. 

22.  When  such  official  acts  relate  to  the  cases 
where  a  registry  is  estat)lished  by  law,  the 
question  is  one  of  the  burden  of  proof,  and 
documents  protected  by  age  and  safe-keep- 
ing are  prima  facie  received  in  evidence', 
and  the  burden  is  on  him  who  resists  their 
admission. — Id, 

23.  When  an  instrument  is  over  thirty  years 
of  age  it  is  admissible  in  evidence  upon  its 
bare  production. — Id. 

24.  In  order  to  render  an  account  book  ad- 
missible as  affirmative  and  independent 
evidence,  and  not  as  a  mere  corroboration 
of  other  direct  and  positive  evidence,  it 
must  be  shown  that  the  book  was  fairly  and 
honestlv  kept ;  that  some  of  the  articles 
charged  in  it  to  the  defendant  were,  in  fact, 
furnished  to  him,  and  that  the  party  kept 
no  clerk.— Ptece  v.  Pansons,  293. 

25.  In  an  action  against  an  alleged  surctv  for 
the  purchase  price  of  goods  sold  and  deliv- 
ered, it  is  proper  to  question  the  defendant 
as  to  the  pecuniary  responsibility  of  the 
vendee  at  the  time  of  the  sale,  providing  he 
knew  anything  about  it. — Peck  et  al.  v. 
Fredericks,  824. 

26.  After  plaintiff  had  testified  that  he  had  a 
conversation  with  defendant  after  the  suit 
was  commenced  and  defendant's  case  had 
closed,  plaintiff  was  recalled  and  asked 
what  was  said  between  him  and  defendant 
on  that  occasion  on  the  subject  of  this  dis- 
puted claim.  This  was  ruled  out  as  imma- 
terial and  as  reopening  the  case.  Held, 
error. — Martin  \.  Roberts,  348. 

27.  When  the  plaintiff  testifies  that  defend- 
ant does  not  believe  in  a  future  life,  thus 
tending  to  throw  discredit  upon  defendant's 
testimony,  it  is  error  to  exclude  evidence 
from  de^ndant  to  a  contrary  effect.— i%- 
gins  V.  Iliggins,  350. 

28.  The  original  telegraphic  message  deliver- 
ed to  the  company  is  the  primary  evidence; 
still,  on  proof  excusing  its  nonproduction, 
a  copy  may  be  received  in  evidence  or  its 
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contents  proved  cUiunde.^The  Oregon  88. 
Co.  V.  Otis,  352. 

29.  On  proof  of  the  delivery  of  a  message  to 
a  telegraph  company  to  forward,  it  is  a  pre- 
sumpiion  of  evidence  that  it  was  delivered 
to  the  person  to  whom  it  was  addressed. — 
Id. 

30.  Although  secondary  evidence  of  the  con- 
tents of  a  telegram  mav  have  been  irregu- 
larly received  against  the  alleged  sender, 
yet  a  new  trial  will  not  be  ordered  on  that 
ground  if  the  alleged  sender  fails  to  deny 
the  sending  of  the  alleged  telegram. — Id. 

31.  Proof  of  a  prior  relation  of  agency  be- 
tween the  parties  is  admissible  for  the  pur- 
pose of  interpreting  communications  be- 
tween them  in  reference  to  the  transaction 
in  question.— /rf. 

32.  Where  defendant  in  his  answer  pleads 
the  findings  on  decision  of  the  judge  in  an- 
other action  between  different  parties,  and 
prays  leave  to  refer  to  them,  no  decree  or 
judgment  having  been  entered  thereon, 
plaintiff  is  entitled  to  produce  them  in  evi- 
dence.— Miller  ft  al.  v.  Zeimer  et  at.,  891. 

38.  The  evidence  given  on  a  former  trial  by  a 
witness  who  has  since  died  may  be  shown 
in  a  subsequent  trial  between  the  parties  on 
the  same  issue,  and  it  is  error  to  exclude  it. 
^  Wolff  V.   The  0.  cfe  0.  Lis.  Co.,  395. 

34.  Schedules  in  bankruptcy  proceedings, 
which  have  been  signed  by  one  member  of 
the  firm  who  are  discharged  thereunder,  are 
binding  upon  another  member  of  the  firm 
who  has  availed  himself  of  those  proceed- 
ings, and  they  are  proper  evidence. — Shel- 
don et  al.  V.  Clews,  409. 

35.  Where  plaintiffs  have  introduced  all  pa- 
pers in  bankruptcy  proceedings,  including 
certain  amendments,  and  have  read  such 
portions  thereof  as  they  wished,  defendant 
should  be  allowed  to  read  such  amendments. 
-Id. 

36.  In  an  action  to  recover  for  money  spent 
in  advertising  defendant's  business  at  de- 
fendant's request,  it  is  a  fatal  error  to  ex- 
clude the  following  question  put  to  plain- 
tiff :  ••  Are  you  willing  to  say  now,  under 
oath,  that  defendants  owed  you  one  dollar 
for  advertising,  or  oiLanv  account  ?  Please 
answer,  yes.  or  no.  — Vbse  v.  Street  et  al., 
457. 

87.  It  is  always  competent  for  the  party 
against  whom  a  witness  may  be  called  to 
show  by  cross-examination  that  such  a  re- 
lation exists  between  the  parly  and  the  wit- 
ness as  might  lead  the  witness  to  testify 
against  him  under  a  bias  which  would  be 
unfavorable  to  the  impartiality  of  the  wit- 
ness, and  a  question  tending  to  elicit  an 
answer  showing  the  existence  of  such  a 
bias  is  not  irrelevant. — Miles  et  al.  v.  Sac- 
keU,  461. 
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88.  If  evidence  is  erroneously  excluded  by 
the  trial  court,  the  appellate  court  will  not 
consider  its  weight  or  the  probability  of  its 
having  affected  the  result  of  the  trial  if  it 
had  iSjcn  admitted,  but  will  reverse  the 
Judgment  and  order  a  new  trial,  unless  it 
clearly  appears  that  the  result  could  not 
have  been  affected  by  its  admission. — Id. 

89.  Plaintiff  claimed  as  assignee  of  O.  ;  he 
gave  in  evidence  letters  of  his  own  to  de- 
fendant, which,  among  other  things,  con- 
tained statements  of  what  O.  had  said  to 
plaintiff  in  regard  to  the  controversv  out  of 
which  this  action  arose.  O.  dietf  before 
action.  Held,  That  the  introduction  of 
these  letters  by  plaintiff  did  not  remove  the 
bar  of  §829.  Code,  and  that  it  was  error  to 
allow  defendant  to  testify  to  personal  trans- 
actions with  O.  about  the  matter  spoken  of 
in  the  letters. — Farrellv.  Krum,  471. 

40.  Declarations  or  admissions  of  a  prior 
holder  or  vendor  of  a  chattel  are  not  admis- 
sible in  evidence  as  against  a  subsequent 
owner  who  acquired  title  for  a  valuable 
consideration  in  good  faith. — Latimer  v. 
Lord,  516. 

41.  A  person  who  may  be  to  some  extent  in- 
sane but  not  wholly  devoid  of  reason  may 
be  permitted  to  testify  if  the  court  is  satis- 
fied that  he  possesses  suiScient  capacity  to 
comprehend  the  factsi  communicate  his 
testimony  and  to  understand  the  nature  of 
an  oath. — Spence  v.  Brown,  518. 

43.  After  such  testimony  has  been  received, 
evidence  that  the  witness  has  been  of  im- 
becile mind  and  memory  is  admissible  to 
affect  the  credibility  of  his  testimony. — Id. 

43.  Communications  made  to  a  physician  by 
his  patient,  and  upon  which  the  former  re- 
lied in  prescribing  for  the  latter,  are  privi- 
leged.— Ediiigton  et  aZ.  v.  The  ^tna  Ufe 
Ins.  Co.,  506. 

See  Arbitration,  2-5  ;  Arson,  1,  3,  4  ;  As- 
siGNMENr,  1,  2  ;  Attachment,  3  ;  Attor- 
neys, 3  ;  Conspiracy,  4  ;  Contract,  10, 
21,22;  Corporations,  20;  Criminal  Law, 
10,  11,  17;  Depositions,  13;  Eminent  Do- 
main, 4;  Fraudulent  Conveyance,  2; 
Highways,  6;  Life  Insurance,  1;  Mar- 
ried Women,  2;  Mortgage,  17;  Negli- 
gence, 7,  16.  22;  Negotiable  Paper,  1, 
8.  6;  Partnersiiii^  2;  Practice,  13,  14; 
Railroads,  16;  Replevin,  2;  Sheriffs,  1; 
Specific  Performance,  2,  8;  Usury,  8. 

EXECUTION. 

1.  As  to  strangers  to  a  replevin  proceeding 
the  property  is  not  in  legal  custody  so  that  it 
cannot  be  reached  by  levy  on  execution. — 
T/ie  Fira  NaCl  Rk  of  Orange  v.  Dun  et  al. 
497. 

3.  Where  the  debtor  has  never,  as  against  a 
judgment  creditor,  parted  with  title  or  pos- 


session to  the  property  and  the  plaintiff  in 
the  replevin  action  has  only  such  interest 
as  can  be  enforced  against  the  debtor  or  his 
eeneral  assignee,  the  property  is  liable  to 
levy  on  execution. — Id. 

8.  An  equitable  action  to  prevent  the  removal 
of  property  from  the  sheriff's  possession 
after  levy,  or  to  recover  because  the  same 
was  secretly  or  otherwise  removed  or  con- 
verted, cannot  be  maintained  by  the  judg- 
ment crediior.  The  sheriff  is  the  only  party 
who  can  maintain  such  action. — Steffin  v. 
Locktjoood  et  al.,  418. 

4.  But  where  a  chattel  mortgage  clause  in  a 
lease,  which  is  valid  between  the  parties 
but  void  as  to  a  judgment  creditor  because 
not  filed,  is  being  used  as  a  fraudulent  ob- 
struction to  the  enforcement  of  his  execu- 
tion out  of  property  covered  by  the  lease, 
the  judgment  creditor  may  maintain  an  ac- 
tion agamst  the  parties  to  said  lease  to  re- 
move the  obstruction  in  aid  of  the  execu- 
tion.— Id. 

5.  A  sale  of  real  estate  on  execution  under  a 
judgment  against  a  former  owner  should 
not  be  set  aside  without  notice  to  the  judg- 
ment debtor. — Nagle  v.  Junker,  438. 

6.  An  execution  not  signed  as  required  by 
§24  of  the  Code  is  not  absolutely  void,  but 
at  most  voidable,  and  may  be  amended.— 
Ocoronhe  v.  Perry,  503. 

See  Attorneys,  8 ;  Contract,  11  ;  Mort- 
gage. 12. 

EXECUTORS. 

1.  If  a  testator  convey  a  title  to  a  sum  of 
money  to  the  executor  to  invest  and  rein- 
vest for  the  benefit  of  another  during  bis 
life,  there  is  an  additional  duty  as  trustee, 
separate  from  that  as  executor,  imposed 
upon  him,  and  he  is  entitled  to  commis- 
sions as  trustee,  in  addition  to  fees  as  exec- 
utor.— Lay  ton  et  al.  V.  Davidson  et  al.,  18. 

2.  Interest  is  allowable  on  a  disputed  claim 
although  not  specified  in  the  notice  filed 
with  the  executors. — Predentmrg  v.  Biddk- 
come  et  al. ,  25. 

8.  On  the  reference  of  a  disputed  cltim 
the  executors  are  not  chargeable  with  costs 
in  the  absence  of  proof  that  they  unrea- 
sonably resisted  or  neglected  the  claim.- 
Id. 

4.  Under  Section  55,  Title  IV.,  Chap.  H., 
Part  II.  of  the  Revised  Statutes  the  execu- 
tors who  qualify,  when  some  of  the  execu- 
tors named  in  the  will  neglect  or  refuse  to 
do  so,  may  execute  a  power  to  sell  real  es- 
tate, although  by  the  terms  of  the  will  such 
power  is  given  to  the  executors  jointly.— 
Kerr  et  al.  v.  McAneny,  103. 

5.  An  executor  with  his  own  money  paid  the 
balance  due  upon  a  mortgage  upon  his 
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testator's  land  and  took  an  assignment  of 
It  in  his  individual  name.  Held,  That  he 
became  the  legal  owner  of  the  mortgage 
as  assignee,  and  the  lien  of  the  mortgage 
remained  valid  and  effectual  until  he  was 
repaid  the  amount  of  his  advances  with 
interest. — Teddo^.  Whitney  $1  al.,  120. 

6.  Where  a  payment  made  by  executors  is 
contested  on  their  accountinir,  the  burden 
is  upon  the  contestant  to  show  that  it  was 
not  made  for  a  just  debt  of  the  estate. — 
In  re  accounting  of  Fi'aser  et  al.,  129. 

7.  Executors  should  not  be  punished  for  omit- 
ting a  precaution  which  would  have  been 
wise,  but  which  time  has  rendered  unneces- 
sary for  the  safety  of  the  estate.— /d. 

8.  Where  testator  held  moneys  of  his  wife* 
which  she  allowed  him  to  retain,  and 
which  he  loaned  and  had  included  in  a 
mortgage  taken  l)y  him,  Held,  That  this 
amounted  to  a  trust  or  deposit ;  that  a 
conversion  by  testator  was  not  to  be  pre- 
sumed, and  that  such  moneys  with  interest 
were  properly  allowed  to  the  widow. — 
Id. 

9.  Where  the  will  directed  the  executors  to 
expend  a  certain  amount  in  the  repair  of  a 
cemetery  lot,  and  the  executors  erected  a 
sarcophagus  for  the  remains,  replaced  an 
old  monument  by  a  new  one,  erected  head- 
Btoncfl,  etc.,  all  at  less  cost  than  the  amount 
specified,  Held,  That  this  was  within  the 
authority  of  the  will. — Id, 

10.  Where  moneys  are  advanced  for  repairs 
to  tlie  homestead  at  the  request  of  the  life 
tenant  and  the  remainderman,  one-half  of 
the  amount  expended  is  properly  chargea- 
ble to  each. — Id: 

11.  To  entitle  a  plaintiff  to  recover  costs  upon 
a  judgment  for  a  sum  of  money  only 
against  an  executor  where  a  notice  has  been 
published  as  prescribed,  it  must  api>ear, 
first,  that  plaintiff  presented  his  demand 
within  the  lime  limited  by  the  notice,  and 
second,  that  defendant  unreasonably  re- 
sisted or  neglected  or  refused  to  refer  the 
claim  as  prescribed  by  law. — Horion  v. 
Brown,  142. 

12.  The  first  condition  must  have  been  com-  I 
plied  with,  and  one  of  the  subsequent  con-  , 
ditions  must  also  have  happened,— /(/.  i 

13.  An  order  directing  executors  to  pay  a  ' 
legacy  is  final  and  mvolves  a  substantial  | 
right. — In  re  estate  of  Ualsey,  241. 

14.  Where  such  an  order  was  granted  and  i 
the  executors  resisted  payment  on  the  i 
ground  that  proceedings  in  lunacy  were  | 
pending  a^rainst  the  legatee,  it  appeared  { 
that  a  verdict  of  sanity  had  been  rendered  | 
m  such  proceedings,  but  the  inquisition  i 
had  not  been  confirmed.  The  General  ! 
Term  aflOrmed    the  order.    Held,    That  a  ' 


payment  under  said  order  would  be  valid. 
— Id, 

15.  Deeds  were  tendered  by  a  sole  surviving 
executor  to  a  purchaser  who  refused  to 
receive  them  on  account  of  alleged  defects 
in  the  title.  The  deeds  were  afterwards 
determined  to  be  sufficient,  and,  pending 
appeal,  the  executor  died  and  an  adminis- 
trator was  appointed.  Held,  That  there 
was  no  valid  delivery  of  the  deeds  and 
there  could  now  be  none;  but  that  the 
administrator  with  the  will  annexed  had 
authority  to  make  the  necessary  deeds. — 
Mott  V.  Ackerman,  242. 

16.  The  appointment  of  a  person  as  collector 
of  an  estate  is  absolutely  superseded  and 
ended  by  the  issuing  of  letters  of  adminis- 
tration with  the  will  annexed  to  another 
person,  and  it  is  not  necessary  that  the 
special  letters  of  administration  to  the  col- 
lector should  be.  in  terms,  revoked  by  the 
decree  under  which  the  letters  with  the  will 
annexed  were  issued. — In  re  accounting  of 
Lewis,  311. 

17.  Where  an  executor  took  possession  of  the 
evidences  of  an  indebtedness  which  had 
been  specifically  bequeathed  to  a  legatee,  a 
minor,  and  took  notes  from  the  debtor 
therefor,  which  he  held  for  fourteen  years 
and  until  after  the  debtor  became  insolvent, 
and  the  same  were  never  collected,  Held, 
That  his  failure  to  collect  was  a  devastavit; 
that  the  legatee  was  injured  by  the  negli- 
gence of  the  executor,  and  that  the  latter 
was  answerable  therefor.  —  Davis  v. 
CrandaU,  364. 

18.  If  an  executor  wishes  to  rid  himself  of 
funds  or  legacies  under  2  R.  8  .  91,  §g  47- 
49,  he  should  see  to  it  that  a  general  guar- 
dian is  appointed,  to  whom  he  can  pay  or 
hand  over  the  funds  or  legacy,  or  he  should 
make  an  investment  in  piermanent  securi- 
ties. A  promissory  note  is  not  such  a 
security. — Id, 

19.  An  executor  is  not  protected  by  a  decree 
on  final  accounting  where  a  statement 
made  thereon  that  a  debt  or  legacy  had 
been  paid  was  false  and  known  to  him  to 
be  so. — Id, 

20.  Where  an  executor  has  a  claim  against 
the  estate  the  Surrogate  alone  has  power 
to  allow  it,  and  this  must  be  on  notice  to 
those  interested.  The  executor  cannot 
assign  it  to  another  and  then  have  this  per- 
son sue  the  executor  or  executors. — Snyder 
V.  Snyder  et  al.,  895. 

21.  Without  laying  down  a  rule  that  the 
court  has  absolutely  no  jurisdiction  in  this 
class  of  cases,  the  court  will  refuse  to  enter- 
tain cases  like  the  present.— 7(Z. 

22.  When  the  persons  primarily  entitled  to 
administer  upon  the  estate  of  a  deceased 
person  petition  the  Surrogate  for  the 
appointment  of  the  Brooklyn  Trust  Co. 
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as  such  administrator  said  company  is 
entitled  to  administer  thereon  in  preference 
to  the  Public  Administrator. — In  re  appli- 
plication  of  Goddard,  557. 

23.  Defendant  purchased  at  public  auction 
a  piece  of  real  estate  from  plaintiff  as  an 
administrator  with  his  will  annexed.  The 
testator  by  his  will  authorized  his  executors 
to  sell  the  real  estate  at  public  or  private 
sale.  Defendant  paid  a  deposit  of  10  per 
cent.,  and  subsequently  refused  to  com- 
plete the  purchase  on  the  ground  that 
plaintiff  could  not  convey  a  perfect  title  in 
fee  simple.  Held,  That  there  seems  to  be 
too  much  doubt  about  the  power  of  the 
plaintiff  to  convey  such  a  title  to  warrant 
the  court  in  compelling  defendant  to 
perf(»rm  his  contract.  That  it  is  well 
settled  that  a  court  of  equity  will  not  com- 
pel a  person  to  accept  a  doubtful  title. — 
Parct  V.  Kenmally,  559. 

See  CohTS,  5  ;  Estoppei..  1  ;  Evidence,  17  ; 
Judgment,  2  ;  Lunatics  ;  Parties,  7. 

EXTRA  ALLOWANCE. 
See  Costs,  1, 2, 9,  20, 22»  25, 26  ;  Practice,  1. 

FALSE  IMPRISONMENT. 

1.  A  Justice  of  the  Peace  of  the  city  of  Rome, 
elected  pursuant  to  the  charter  of  that  city, 
has  all  the  powers  of  a  Justice  of  the  Peace 
of  a  town,  including  the  power  to  entertain 
an  action  for  a  penalty  under  the  statute  in 
relation  to  animals  running  at  large,  and  a 
judgment  pronounced  by  him  in  cases 
where  he  had  jurisdiction  of  the  parties  is 
conclusive  until  reversed — UaUy  v.  Con- 
nelly 21. 

2.  Where  the  defendant  in  such  an  action  was 
arrested  and  imprisoned  on  a  bodv  execu- 
tion issued  on  such  judgment,  and  it  was 
not  claimed  that  the  action  was  brought 
maliciously.  Held,  That  ihe  judgment  con- 
stituted a  defense  to  an  action  for  false 
imprisonment,  based  on  such  arrest. — Id. 

FALSE  PRETENCES. 

1.  An  indictment  for  false  pretences  in  the 
sale  of  real  estate  did  not  in  terms  allege 
that  the  deed  was  sealed,  but  set  forth  the 
deed,  the  attesting  clause  of  which  so 
stated.  Held,  A  sufficient  averment  that 
the  deed  was  under  seal. —  Webster  v.  The 
People,  197. 

2.  The  description  in  the  deed  as  set  forth  in 
the  indictment  omitted  the  northerly  and 
southerly  lines.  The  easterly  and  westerly 
points  were  correctly  given,  and  it  was  al- 
leged that  the  land  had  been  staked  out  and 
the  length  and  breadth  were  stated  as  in 
the  deed  itself.  IMd.  That  the  description 
as  set  forth  in  the  indictment  was  not  radi- 
cally deficient,  notwithstanding  such  omis- 
sion.— Id. 


3.  It  was  alleged  that  the  prisoner  repre- 
sented to  one  B.  that  be  owned  lots  north 
of  a  certain  railroad  and  that  they  were  de- 
scribed in  the  deed,  and  that  B.,  believing 
such  representations  and  being  deceived 
thereby,  gave  to  prisoner  a  sum  of  money. 
The  evidence  showed  that  B.  was  unable  to 
read,  and  that  the  prisoner  read  the  deed  to 
him  as  describing  property  north  of  the 
railroad  when  the  aeed  itself  read  Bouth, 
and  B.  testified  that  he  would  not  have  paid 
the  money  if  he  had  not  believed  that  the 
deed  described  the  property  exhibited  to 
him  and  which  was  north  of  the  railroad. 
Held,  That  the  evidence  was  sufficient  to 
warrant  a  conviction. — Id. 

See  Pleading.  8. 

FIRE  INSURANCE. 

1.  Where  a  policy  provides  that  in  case  the 
interest  of  the  assured  shall  be  changed  in 
any  manner,  whether  by  act  of  the  assured 
or  by  operation  of  law,  the  policy  shall  be 
void  until  the  written  consent  of  the  com- 
pany is  obtained,  the  death  of  the  assured 
before  a  loss  occurs  creates  a  change  of  in- 
terest within  the  meaning  of  such  provision 
and  avoids  the  policy  until  such  consent  is 
obtained.  If  such  consent  cannot  be 
obtained  the  company  is  bound  to  re|My 
onlv  the  unearned  premium.— Jn  re  Uine 
V.  IVooltDoHh,  199. 

2.  The  policy  was  issued  to  B.,  loss,  if  any, 
payable  to  H.  as  his  morlgngc  interest 
might  appear,  and  contained  a  covenant  to 
make  good  *'  unto  said  insured,  his  heirs, 
executors,  administrators  and  assigns,"  any 
loss  not  exceeding  the  sum  insured.  Held, 
That  it  merely  insured  B.,  and  there  was  no 
insurance  for  the  protection  of  his  heirg, 
etc.— Id. 

3.  An  indorsement  by  an  insurance  company 
upon  the  back  of  a  fire  insurance  policy 
transferring  the  policy  to  the  vendee  of  the 
goods  covered  by  the  policy,  is  effectual 
to  produce  a  change  in  the  legal  title  to 
the  insurance.— T'Ae  iVoxV  Mre  Ins.  Co.  v. 
The  Celluloid  Shoe  Protector  Co.etal.,  262. 

4.  The  application  for  a  policy  of  insurance 
'      stated  a  rate,  amount  of  insurance,  and  es- 
timated value  for  a  house,  and  then  made* 

I      similar  statement  of  these  particulars  as  to 
I      the  furniture.     Held,  That,  in  the  absence 
i      of  any  fraudulent  intent,  a  misstatement  as 
to  ownership  which  avoided  the  policy  as 
to  the  real  estate  did  not  prevent  a  recov- 
ery for  the  personal  property,  the  risk  to 
!      the  latter  not  being  increased  or  in  anyway 
affected  by  such  misstatement. — Schxitsteret 
\      al.  V.  The  Dutchess  Co.  Mut.  Ins.  Co.,  888. 

6.  Where  an  insurance  policy  provides  that 
the  insurance  may  be  terminated  at  any 
time  at  the  company's  option,  on  giving  no- 
tice and  refunding  a  ratable  proportion  of 
the  premium,  a  mere  notice  of  cancellation 
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and  demand  of  a  return  of  iho  policy,  with 
a  promise  to  return  the  premium,  but  with- 
out refunding  or  tendering  back  any  part 
of  the  premium,  does  not  release  the  com- 
^uny. ^Griffey  et  at.  v.  The  N.  T.  Central 
Ins,  Co.,  56U. 

0.  Where  the  policy  requires  that  notice  of 
loss  must  be  given  "forthwith,"  a  reason- 
able delay  is  not  fatal.— M 

7.  Where  the  policy  prohibits  an  assignment 
without  consent  of  the  company,  the  pro- 
hibition does  not  apply  to  a  mere  pledge  of 
the  policy. — Id. 

See  Arson,  1-3;  Constitutional  law. 

FIXTURES. 

1.  Where  a  tenant  erects  a  building  upon  his 
landlord's  land  with  the  intention  that  it 
sh.ill  remain  permanently,  the  same  inten- 
tion is  to  be  presumed  of  fixtures  necessary 
to  the  use  of  the  building  in  the  business 
for  which  it  was  designed.— /2<?<^7ie^  v. 
Stearns  el  al.,  822. 

2.  The  holder  of  a  chattel  mortgage  of  the 
fixtures,  given  before  annexaticm,  has  no 
lien  as  against  subsequent  purchasers  of  the 
building  with  the  fixtures,  for  value  and 
bona  fide. — Id. 

FORECLOSURE. 

See  Bar;  Deeds.  1;  Mortgage,  8,  14,  16,  26; 
PA.RTIE8,  4;  Receiver,  1,  2;  Undertak- 
ing, 4,  5. 

FRAUD. 

1.  In  an  action  for  fraud  and  conspiracy  by 
which  plaintiff  was  induced  to  purchase,  as 
valid  for  its  face,  a  bond  and  mortgage, 
where  the  fraud,  etc.,  was  proven  and  it 
also  appeared  that  in  an  action  by  him  to 
foreclose  said  mortgage  it  was  held  invalid, 
hut  by  way  of  estoppel  he  recovered  the 
amount  paid  by  him.  Held,  That  the  mea- 
sure of  damages  was  the  difference  between 
the  amount  paid  for  said  security  and  its 
face  value  which  plaintiff  was  fraudulently 
induced  to  believe  it  was  worth. — Miller  et 
al.  V.  Zdmer  et  al.,  8Ul. 

2.  It  is  not  sufficient,  to  prove  fraud,  that  the 
facts  are  ambiguous  and  just  as  consistent 
with  innocence  as  with  guilt. — Sheldon  et 
al.  V.  Clews,  409. 

3.  In  an  action  brought  by  one  who  claims  to 
be  a  bona  fide  purchaser  of  personal  prop- 
erty to  recover  for  its  conversion  by  credi- 
tors of  his  vendor,  where  it  is  alleged  as  a 
defense  that  the  sale  to  plaintiff  was  made 
with  intent  on  the  part  of  the  vendor  to  de- 
fraud his  creditors,  and  that  plainliff  was 
chargeable  witli  notice  of  such  intent,  the 
question  to  be  submitted  to  the  jury  is 
whether  tlie  vendee  did,  in  fact,  know  or 
believe  that  the  vendor  intended  to  defraud 


his  creditors,  and  not  whether  he  was  neg- 
ligent in  failing  to  discover  the  fraudulent 
intent.— ParA:er  v.  Conner  et  al.,  609. 

4.  Plaintiff  was  induced  to  purchase  certain 
stock  bv  means  of  false  reprcsenlalions,  and 
each  of  the  defendants  contributed  a  por- 
tion of  the  shares  so  sold.  Held,  That  each 
of  the  defendants  was  the  agent  of  tlie 
others  and  each  one  was  responsible  for  the 
representations  made  by  the  others. — Gar- 

.  ner  v.  Mangam  et  al. ,  562. 

5.  Plaintiff  became  suspicious,  but  was  reas- 
sured by  defendants.  He  had  received  sal- 
ary as  an  officer  of  the  company  which  he 
did  not  tender  back.  Held,  That  this  did 
not  amount  to  a  ratification  of  the  fraud. 
--Id. 

See  Arrest,  2-4;  Bill  of  particulars.  4; 
Contract,  11;  Pleading,  8;  Statute  of 

FRAUDS. 

FRAUDULENT  CONVEYANCE. 

1.  In  an  action  brought  by  a  judgment  cred- 
itor to  set  aside  a  transfer  of  certain  lands 
made  in  1879  by  defendant  to  his  daughter 
and  by  her  to  defendant's  wife,  it  appeared 
that  a  certain  farm  purchased  by  the  wife's 
money  exclusively  was  sold  in  1873  and  a 
part  of  the  premises  in  suit  purchased  by 
the  proceeds.  The  wife  supposed  that  the 
first  farm  stood  in  her  name  until  its  sale, 
and  when  she  discovered  that  the  premises 
in  suit  stood  in  her  husband  s  name  she  in- 
sisted that  they  should  be  conveyed  to  her, 
which  was  done.  The  woodland  in  con- 
troversy was  conveyed  by  defendant  to  his 
daughter  in  payment  of  a  loan,  and  the 
daughter  immediately  transferred  it  to  her 
mother,  taking  her  mother's  notes  therefor 
to  the  amount  of  the  loan.  The  judgment, 
recovered  in  the  same  year,  but  some  months 
after  the  transfer,  was  on  a  note  given  in 
1875  for  $800.  The  land  was  worth  about 
$6,000.  Held,  That  the  judgment  of  the 
Special  Term  in  favor  of  the  defendant  was 
nghL^Smith  v.  Smilh  et  al.,  81. 

2.  The  fact  that  the  consideration  clauses  in 
the  deeds  from  father  to  daughter  and 
from  daughter  to  mother,  respect ively,  ran, 
*•  In  consideration  of  natural  love  and  affec- 
tion, and  the  sum  of  one  dollar,"  did  not 
preclude  defendant  from  parol  proof  of  the 
actual  consideration. — Id. 

8.  A  conveyance  by  a  husband  who  is  insolv- 
ent to  his  wife,  in  pursuance  of  a  contmct  to 
compensate  her  for  services  in  taking  care 
of  his  aged  mother,  who  was  living  with 
him,  is  invalid  as  against  creditors  ;  such  a 
contract  is  without  consideration  and  void.— 
Coleinan  v.  Burr  et  al.,  283. 

4.  The  married  women's  acts  do  not  absolve  a 
wife  from  the  duty  of  rendering  all  the  ser- 
vices in  her  household  which  are  commonly 
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expected  of  a  married  woman  according  to 
her  station  in  lite.— Id. 

See  Creditoiis'  Bill. 

GAS  COMPANIES. 

See  A88B8SMENT8,  12. 

GIFT. 

1.  Delivery  of  tlie  subject  matter  is  essential 
to  a  gift,  wbetlier  inter  vivos  or  eauta  mortis. 
Mere  expression  of  intention  or  wisli  is  not 
enougli. — Stahleger  v.  Richards,  108. 

GUARANTY. 

1.  A  person  wlio  guarantees 't lie  payment  of  a 
bond  and  mortgage  at  maturity  becomes 
charged  with  such  payment  immediately 
upon  default  of  the  mortgagor,  and  an  ac- 
tion can  be  maintained  against  him  without 
first  resorting  to  the  foreclosure  of  the  mort- 
gage or  to  a  suit  upon  the  bond,  and,  if  the 
mortgage  is  foreclosed  before  resorting  to 
the  guarantor,  he  cannot  be  charged  with 
the  costs  of  the  foreclosure  or  the  sheriff's 
fees  on  the  sale,  unless  the  mortgage  was 
foreclosed  at  his  request  and  for  his 
benefit.— TcwA^tfT  v.  Winston,  808. 

2.  The  release  by  the  owner  of  a  mortgage,  the 
payment  of  which  is  guaranteed,  of  a  small 
portion  of  the  land  covered  by  the  mort- 
gage, without  the  knowledge  or  consent  of 
the  guarantor,  when  the  fair  value  of  the 
land  so  released  is  received  for  it  and  is  ap- 
plied upon  the  mortgage,  does  not  relieve 
the  guarantor  of  his  liability,  in  the  absence 
of  proof  that  the  value  of  the  residue  was 
diminished  by  the  release  of  the  parcel. — Id. 

8.  When  after  maturity  of  a  bond,  its  pay- 
ment, as  well  as  payment  of  interest  upon  ft, 
is  guaranteed,  witb  no  stated  time  set  for 
the  payment  of  the  bond,  an  action  may  be 
maintained  at  any  time  for  the  collection  of 
interest  alone  when  the  same  may  be  in 
arrears. — Taylor  v.  Stymus,  847. 

4.  A  guarantor  of  collection  is  discharged  from 
liability  unless  the  holder  of  the  guaranty 
exercises  due  diligence  in  collecting  of  the 
principal  debtor.  A  delay  of  five  years 
and  a  half  in  bringing  action  against  the 
maker  of  a  note  who  has  continued  to  re- 
side in  the  same  place  during  that  time  is 
sufficient  to  discharge  the  guarantor.— IVf- 
fany  v.  WiUis,  890. 

See  Infants. 

GUARDIANS. 

1.  When  the  guardian  of  an  infant  has,  in 
good  faith,  but  without  application  to  the 
court,  made  payments  for  the  maintenance 
of  the  infant  out  of  the  principal  of  the  fund 
held  in  trust  by  him.  the  court  will  make 
him  retrospective  allowances  for  such  pay- 
ments, if  they  are  such  as  the  court  would 


have  ordered  if  application  had  been  made 
to  it .  —In  re  petition  of  Clement,  481 . 

2.  When  the  guardian  of  a  married  female  in- 
fant gives  her  mother  his  due  bill  for  the 
balance  of  the  infant's  money  in  his  bands, 
in  settlement  of  his  accounts  as  guantian. 
and  his  due  bill  comes  into  the  hands  of  the 
infant  and  is  fully  paid  to  her  with  knowl- 
edge on  her  part  of  the  purpose  for  which 
it  was  given,  and  no  objection  is  made  by 
her  to  such  settlement  until  six  yeare  after 
reaching  her  majority,  she  must  be  regarded 
as  having  ratifid  such  settlement. — id. 

See  Subrogates,  4. 

HIGHWAYS. 

1.  Where  work  to  be  done  falls  withm  the 
general  powers  of  commissioners  of  high- 
ways to  superintend,  regulate  and  repair 
streets  or  highways,  it  is  not  necessary  that 
an  exact  grade  shall  be  fixed  by  written 
resolution  before  any  work  can  be  4one,  but 
an  oral  direction  pointing  out  and  ordering 
the  same  is  sufficient.— -My^r*  v.  Martin 
et  <a.,  110. 

2.  Where  the  work  is  required  to  be  done  by 
contract  or  the  side  owners  have  a  right  to 
do  it  and  thus  avoid  assessment,  an  exact 
description  of  the  work  required  becomes 
necessary. — Id. 

8.  The  powers  of  the  trustees  of  the  village  of 
Port  Jervis  as  commissioners  of  highways 
are  not  abridged  by  the  subsequent  section 
of  the  charter  providing  for  the  improve- 
ment of  sidewalks  where  the  expense  is  to 
be  borne  by  assessment. — Id. 

4.  Where  the  whole  subject  of  cutting  down 
the  grade  of  a  street  had  been  for  months 
under  consideration  bythe  board  of  trustees 
and  every  step  taken  upon  due  deliberation 
and  by  direction  of  the  board.  Held,  That  a 
suit  could  not  be  maintained  by  an  adjacent 
owner  against  a  trustee  indivi'dually  to  re- 
strain the  lowering  of  the  grade,  even 
though  at  that  time  the  exact  grade  had  not 
been  fixed  by  a  resolution  of  the  board  of 
trustees.— /d. 

6.  The  commissioners  of  highways  of  a  town 
have  power  to  assess  a  monied  or  stock  cor- 
poration having  properly  therein  for  high- 
way labor  to  be  performed  in  a  road  district 
in  such  town  other  than  that  in  which  such 
property  is  situated.  Chap.  770  of  the  Laws 
of  18(56  does  not  repeal  Chap.  481  of  the 
Laws  of  \SS7.— The  N.  F.,  L.  E.  <j&  W.  BR 
Co.  V.  Supervisors  of  Delaware  Co.,  291. 

6.  Where  proceedings  to  lay  out  a  highway 
did  not  show  that  the  applicant  was  liaible 
to  be  assessed  for  highway  labor,  Hdd, 
that  proof  might  be  made  of  this  fact 
aliunde. — The  People  ex  rel.  Broekwiy  v. 
Whitney,  456. 
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7.  Under  ch.  696,  Laws  of  1881,  a  commis- 
sioner of  liighways  cannot  refuse  to  lay  out 
a  road  after  the  jury  have  certified  to  its 
necessity  ;  arid  he  must  within  thirty  days 
from  the  date  of  such  certificate  proceed  to 
lay  out  the  highway  in  the  manner  required 
by  tit.  1,  art.  4,  ch.  16,  pt.  1,  R.  S.— id. 


8.  A  judgment  against  highway  commission- 
ers can  be  collected  from  the  property  of  the 
individual  commissioners  and  in  no  other 
way.  In  order  to  make  such  a  judgment  a 
town  charge  it  must  have  been  recovered 
upon  a  liability  incurred  by  the  commis- 
sioners acting  within  the  scope  of  their  au- 
thority, and  the  claim  therefor  must  be 
presented  to  and  passed  upon  by  the  Board 
of  Town  Auditors.— 77t^  People  ex  rei.  Ecer- 
et  et  al.  v.  Supervisors  of  Ulster  Co,,  487. 

9.  The  obligations  imposed  upon  the  commi.s- . 
sioners  by  statute  are  co-ordinate  only  with 
the  means  furnished  to  discharge  them  and 
do  not  authorize  the  incurring  of  any  debt 
or  obligation  on  the  part  of  the  town  in  car- 
rying them  into  effect.— Jd. 

See  Pleading,  2  ;  Towns,  3. 

HUSBAND  AND  WIFE. 

1.  Ch.  395,  Laws  of  1870.  as  amended  by  Ch. 
171,  Laws  of  1882,  does  not  impose  any 
new  duty  upon  a  husband  towards  his  wife, 
but  simply  makes  an  unreasonable  neglect 
to  perform  certain  existing  obligations, 
in  cases  where  such  conduct  will  result 
in  imposing  a  burden  upon  the  public, 
punishable  as  a  crime.— rA«  People  ex  rel. 
Douglas  v.  liaeher,  544. 

2.  Such  statute  was  not  intended  to  apply  to 
a  case  where  a  wife  capriciously  ana  with- 
out cause  refuses  to  accept  reasonable  pro- 
vision for  her  support  at  the  place  which 
her  husband  may  have  selected,  even 
though  she  is  liable  to  become  a  public 
burden. — Id. 

3.  While  a  wife  is  entitled  to  reasonable  sup- 
port by  her  husband,  it  is  her  duty  as  well 
as  right  to  live  with  liim  in  such  proper 
place  as  he  provides.  He  is  entitled  to  de- 
termine not  only  the  place,  but  their  style  of 
living,  and  it  is  lier  plain  duty  to  follow  him 
wherever  his  interest,  necessity  or  reason- 
able wish  may  lead.  Her  refusal  to  comply 
is  only  justified  by  his  neglect  or  refusal  to 
provide,  his  maltreatment,  or  infidelity. — 
Id. 

See  Banks,  2  ;  Fraudulent  Conveyance,  1, 
8,  4 ;  Injunction,  1 ;  Trusts,  1,  2 ; 
Venue,  4. 

IMPRISONED  DEBTORS. 

1.  Where  one  has  been  imprisoned  for  con- 
tracting a  debt  fraudulently  and  for  dispos- 
ing of  property  with  fraudulent  intent,  in- 
ability to  perform  the  act  required  of  him 


may  sustain  an  order  discharging  him  from 
imprisonment. — Russak  v.  Soifey,  202. 


See  Sheriffs,  4. 

INDICTMENT. 

1.  Where  each  of  two  counts  in  an  indict- 
ment refers  to  the  same  transaction,  bntone 
charges  forcible  and  violent  taking  of  prop- 
erty, and  the  other  charges  that  the  prop- 
erty was  stolen,  so  that  the  act  was  robbery 
or  larceny,  according  to  whether  it  was 
done  with  or  without  violence.  Held,  That 
the  indictment  was  not  demurrable  on  the 
ground  that  it  charged  two  different  crimes 
—27ie  People  v.  Callahan,  192. 

2.  Where  a  demurrer  to  an  indictment,  found 
in  the  Court  of  Oyer  and  Terminer,  is  over- 
ruled, and  the  case  is  sent  for  trial  to  the 
Court  of  Sessions,  an  appeal  from  the 
judgment  of  the  latter  court  brings  up 
the  judgment  on  the  demurrer  for  review. 
— Id. 

See  Arson,  1;  Contkmpt,  2;  Criminal  Law, 
5,  6;  False  Pretences,  1,  2. 

INFANTS, 

1.  Under  ordinary  circumstances  the  mother, 
after  the  decease  of  the  father,  is  entitled 
to  the  custody  of  her  infant  children;  but 
the  security,  good  conduct  and  well-being 
of  the  children  are  the  important  consider- 
ations to  be  regarded,  and,  where  those 
ends  can  only  be  best  accomplished  by  de- 
priving the  mother  of  their  custody,  it  is 
the  uniform  practice  of  the  courts  to  do  so. 
—In  re  petition  of  Schroeder,  71. 

See  Costs,  13;  Estoppel,  1;   Guardians,  2. 

Injunction. 

1.  In  an  action  brought  by  a  woman  to  com- 
pel her  former  husband  to  account  for 
moneys  received  from  an  estate  in  which 
she  has  a  legal  or  equitable  interest,  where 
both  parties  are  within  the  State,  an  in- 
junction will  lie  restraining  the  husband 
from  interfering  with  the  property  situate 
within  the  jurisdiction  of  the  court,  even  if 
by  force  of  a  foreign  marriage  the  husband 
became  entitled  to  an  equal  interest  with 
his  wife  in  her  property.— >Stea6m  v.  Sea- 
bra,  152. 

2.  In  order  to  entitle  a  plaintiff  to  make  a 
person  a  defendant  in  an  action  for  the  pur- 
pose of  procuring  an  injunction  restraining 
such  person,  as  a  party  to  the  suit,  from 
performing  some  act,  it  is  essential  that 
some  legal  liability  ow  the  part  of  the  per- 
son so  made  a  party  to  the  plaintiff,  either 
as  a  joint  wrong-doer  or  tort  feasor,  or  as  a 
party  to  some  agreement  or  arrangement 
with  him  which  could  be  enforced  by  judg 
ment,  should  be  shown.- G^mw  v.  ^ain, 
165. 
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8.  If  a  mutual  insurance  association  exercises 
francliises  not  conferred  by  its  charter,  or 
without  complyinjT  with  statutory  condi- 
tions, it  may  be  restrained  by  application  to 
the  court ;  but  such  relief  cannot  be  grant- 
ed on  a  submission  under  ^  1279  of  the 
Code.— 7%<!  People  v.  Tlie  Mutual  Erulow^ 
ment  db  Accident  Asnti.,  174. 

4.  Plaintiff  sold  premises,  reserving  '*  a 
spring  of  water  and  the  use  thereof  and 
access  thereto."  These  premises  were  con- 
veyed to  defendant,  which  is  constructing 
a  railrojul.  Its  construction  destroys  the 
spring.  Plaintiff  began  an  injunction  action 
to  restrain  defendant  from  interfering  with 
the  spring.  Held,  Not  a  case  for  injunction. 
Defendant  can  obtain  title  to  the  spring  by 
condemnation  proceedings  in  any  event, 
and  in  such  proceedings  plaintiff  can  ob- 
tain adequate  compensation. — Carter  v.  2%e 
N.  7.,  W.  S.  dtB.  RR.  Ct^.,24y. 

5.  Where  there  are  two  publications  treating 
of  the  same  subjects,  similar  in  name,  but 
widely  different  in  appearance  and  form, 
an  injunction  will  not  be  granted  re-strain- 
ing the  publication  of  one,  unless  after 
trial  it  is  shown  that  purchasers  are  likely 
to  be  deceived,  in  which  case  plaintiff  will 
be  protected  by  the  judgment. — The  Rail- 
way Age  Pub.  Co.  v.  Garnett  et  al.,  250. 

6.  To  entitle  a  party  to  an  injunction,  a  legal 
or  equitable  right,  free  from  reasonable 
doubt,  must  be  satisfactorily  shown.  The 
applit-ation  for  it  is  made  to  the  extraordi- 
nary power  of  the  court,  and  the  plaintiff  is 
bound  to  make  out  a  case  showing  a  clear 
neces.sity  for  its  exercise,  and  that  can  only 
be  done  by  proof  establishing  at  least  a  fair 
prima  facie  title. — 27t<j  Elrefrical  Potcer 
Storage  Co,  v.  Whiting  etal.,  263. 

7.  Where  the  subject  of  a  partnership,  as  in 
this  case  the  editing  and  publishing  of  a 
directory  for  the  detection  of  counterfeit 
money,  is  the  individual  property  of  one  of 
the  partners,  a  receiver  may  be  appointed 
and  an  injunction  granted,  upon  the  filing 
of  proper  security,  rcstraiYiing  either  part- 
ner from  interfering  with  the  assets  of  the 
firm.  But  no  injunction  can  be  granted 
restraining  the  individual  owner  from  pub- 
lishing the  same  where  the  ownership  ap- 
pears by  the  copartnership  agreement. — 
Pratt  V.  Underwood,  264. 

8.  Where  persons  buy  the  stock  of  a  com- 
pany for  the  purpose  of  bnnging  and  car- 
rying on  litigation,  they  are  not  entitled  to 
any  special  favor  of  the  Court.  Such  par- 
ties are  regarded  as  interlopers,  seeking  to 
disturb  the  rights  of  innocent  holders  of 
stock  to  their  great  prejudice,  and  should 
not  be  allowed  to  have  or  retain  injunctions 
where  their  rights  can  be  preserved  by 
awarding  damages  for  such  injury  as  they 
may  have  sustained. — Kingman  v.  Tlie  i?., 
W.  &  0.  RR.  Co.,  265. 


0.  Where  an  injunction  in  an  action  to  dis- 
solve a  partnership  restrained  defendant 
from  interfering  with  the  goods  of  the  part- 
nership, "except  to  preserve  the  same," 
Held,  That  losses  sustained  by  reason  of  in- 
juries to  the  goods  through  defendant's 
neglect  to  care  for  them,  and  rent  of  build- 
ing for  storing  same,  were  not  allowable  aa 
damages  bv  reason  of  said  injunction.— 
Boswell  V.  Ward,  390. 

10.  Counsel  fees  incurred  by  defendant  in  ob- 
taining a  dissolution  of  the  injunction  arc 
a  proper  item  of  damage.— /rf. 

11.  It  is  contemplated  by  the  Code  of  Civil 
Procedure  that  the  plaintiff  in  an  action 
brought  under  §  1683  to  compel  the  deter- 
mination of  a  claim  to  real  property  should 
be  continued  in  possession  during  its  pen- 
dency; and,  for  that  reason,  wherc  there  is 
danger  of  his  possession  being  unlawfully 
disturbed,  he  is  entitled  to  an  injunction 
restraining  the  defendant  from  interfering 
with  the  property,  and  enjoining  any  sum- 
mary proceedings  brought  by  defendant  to 
remove  tenants  holding  under  the  plaintiff. 
— Stafnm  v.  Bostwick,  462. 

12.  A  secret  of  trade  is  property,  and  its  dis- 
closure may  be  enjoined. — Cliamplain  et  al. 
V.  Stoddart,  493. 

13.  The  use  of  bottles  and  labels  calculated 
from  their  reseml)lance  to  the  genuine  ones 
to  deceive  purchasers  of  ordinary  care,  who 
are  not  familiar  with  the  original  article, 
will  be  restrained  by  injunction. — Id. 

See  Accretion,  3;  Appeal,  8,  13;  Eminent 
Domain,  10  ;  Mandamus,  2,  3 ;  Trade- 
mark, 1;  Trespass. 

INNKEEPERS. 

See  Lodging  Houses,  1.  2. 

INSOLVENCY. 

See  Arrest,  2;    Attachment,  11,   12,   19; 
National  Baj^ks. 

INSOLVENT  INSURANCE  COMPANIES. 

1.  In  1880,  on  notice  to  the  parties  interested, 
a  proceeding  was  taken  and  a  decree  en- 
tered directing  to  whom  the  Superintendent 
of  the  Insurance  Department  should  pay 
the  general  $100,000  fund  in  his  hands  for 
the  benefit  of  defendant's  policy  holders. 
No  appeal  was  taken  from  this  decree  and 
no  new  facts  have  occurred  since  the  de- 
cree. In  1883  the  court  made  an  order 
changing  the  basis  upon  which  certain  of 
the  policy  holders  were  to  be  enliiledto 
share  in  said  fund,  which  was  reversed  by 
the  General  Term.  Held,  No  error  ;  that 
as  long  as  the  prior  order  remains  in  force 
all  policy  holders  may  l)e  regarded  as  con- 
cluded by  it.— Inre  Atty.-Oen.  v.  The  North 
America  Idfe  Ins.  Co.,  56. 
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2.  The  court  has  power  to  order  the  fees  of  ft 
referee  who  has  reported  in  favor  of  a  re- 
ceiver to  be  paid  directly  out  of  the  fund, 
but  it  is  a  matter  of  discretion  whether  it 
will  do  so  or  not. — In  re  Atty.-Oen.  v.  The 
Continental  lAfe  Ins.  Co,,  147. 

3.  The  fact  that  a  portion  of  the  fees  have 
been  paid  to  the  referee  voluntarily  and  that 
by  a  reversal  of  the  order  allowing  them  he 
may  be  subjected  to  the  liability  of  refund- 
ing them  is  a  matter  for  the  consideration 
of  the  General  Term  in  exercising  its  dis- 
cretion.—id^. 

4.  When  an  action  has  been  brought  by  the 
People  against  an  insolvent  insurance  com- 
pany to  wind  up  its  affairs,  and  a  receiver 
of  the  property,  <&c.,  of  the  company  has 
been  appointed  therein,  a  person  who  had 
previously  commenced  an  action  against 
such  company,  alleging  that  the  company 
had  procured  his  consent  to  the  cancella- 
tion of  a  portion  of  its  liability  on  a  certain 
policv  in  which  he  was  the  beneficiary  by 
fraua,  and  praying  that  he  be  restored  to 
his  rights  under  such  policy  and  have  judg- 
ment for  the  sum  withheld  by  the  company 
under  such  consent,  is  entitled  to  have  such 
action  revived  by  the  substitution  of  the 
receiver  for  the  company,  and  to  continue 
the  prosecution  of  tne  same;  and  liis  rem- 
edy is  not  limited  to  proceedings  in  the 
People's  action  to  collect  his  claim  from 
the  receiver. — The  People  v.  The  Universal 
Life  Im.  Co.,  568. 

See  Attorneys,  16,  17;  Life  Insurance,  8; 
Recbitbr,  6-9. 

INTEREST. 

1.  Where  a  demand  is  necessary  as  a  founda- 
tion for  a  claim  of  interest,  it  must  be  a 
distinct  demand  for  the  sum  of  money  to 
which  the  party  is  then  entitled. — Cutter 
etal.  V.  The  Mayor,  <fec.,  of  N.  Z,  128. 

2.  Certain  premises  belonging  to  plaintiff's 
testatrix,  which  were  mortgaged,  were 
taken  by  the  city  and  an  award  therefor 
made.  Testatrix  demanded  the  full  amount 
of  the  award,  which  was  refused.  Subse- 
quently, the  lien  of  the  mortgage  having 
been  removed,  the  full  amount  was  paid 
her,  when  she  demanded  interest,  which 
was  refused,  and  she  gave  a  receipt  in  full 
under  protest.  Ildd^  That  her  demand, 
being  for  more  than  she  could  justly  claim, 
was  not  sulHcient  to  entitle  her  to  interest  ; 
that  interest  was  not  an  incident  to  or  part 
of  the  original  award  and  did  not  consti- 
tute a  debt  capable  of  a  distinct  claim,  and 
could  only  be  recovered  with  the  principal 
by  action,  and  that  her  acceptance  of  the 
amount  awarded  in  full  payment  prevented 
an  action  for  damages.  In  such  case  a  pro- 
test is  of  no  importance— /d 

See  Assessments,  5-7;  Contract,  1;  Costs, 
24;  Executors,  2,  8. 
Vol.  17.— No.  26a. 


INTERVENTION. 
See  Parties,  8,  4. 

JOINT  DEBTORS. 

1.  An  action  under  §  1987  to  charge  a  joint 
debtor  who  was  not  personally  summoned 
is  not  an  action  to  enforce  plaintiff's  rights 
under  the  original  judgment  within  the 
meaning  of  §  1810,  and  that  section  is  no 
defense  to  such  action.— i/brey  v.  Tracy, 
146. 

JUDGMENT. 

1.  In  order  to  set  in  motion  the  period  of  one 
year  within  which  a  party  may  move,  un- 
der §  724  of  the  Code  of  Civ.  Pro.,  to  set 
aside  a  judgment  entered  against  him,  writ- 
ten notice  of  the  entry  of  such  judgment 
must  be  given  personally  to  the  party  agiunst 
whom  the  judgment  has  been  entered.  A 
notice  to  his  attorney  which  is  not  commu- 
nicated to  the  party  is  not  sut9cient. — 
O'Neil  V.  Hoover,  354. 

2.  When  a  judgment  .stands  in  the  name  of 
one  person  as  executor  of  a  certain  estate, 
the  words,  **as  executor.  &c  ,"  as  used  in 
the  judgment,  may  be  considered  as  a  mere 
deseriptio  persfmce,  and  a  co-executor  of  the 
judgment  creditor  will  have  no  power  to 
satisfy  the  said  judgment. — Melclierv.  Har- 
ding, 368. 

8.  So  long  as  a  court  has  jurisdiction  to  give 
a  judgment  technical  irregularities  cannot 
be  urged  against  its  force  and  effect  in  a 
collateral  action  by  a  stranger. — Denman 
etal.  V.  McOuire  et  al.,  504. 

4.  The  iudgraent  of  a  court  having  full  and 
complete  jurisdiction  of  per.^on  and  sub- 
ject matter  and  power  to  render  a  final  jtnd 
conclusive  judgment  remains  final  until 
reversed  by  some  mode  of  review  provided 
by  law,  and  an  appeal  from  such  a  judg- 
nient  doe*^  not  affect  its  validity  or  effect 
pending  the  appeal,  unless  its  operation  be 
stayed  by  some  provision  of  statute  or  or- 
der of  the  court. — Storrs  et  al.  v.  Plumb, 
529. 

5.  The  right  to  maintain  an  action  against  a 
person  against  whom  proceedings  in  bank- 
ruptcy under  the  late  bankrupt  act  are 
pending,  which  was  suspended  by  that  act 
until  the  granting  or  refusal  of  a  discharge 
to  the  bankrupt,  revives  immediately  after 
the  rendition  of  the  judgment  of  the  U.  S. 
District  Court,  and  is  not  suspended  by 
proceedings  to  review  such  judgment  in  the 
Circuit  Court. — Id. 

See  Appeal,  21 ;  Arrest,  1 ;  Attorneys.  6, 
13;  Bar;  Contract,  14;  False  Impris- 
onment; Highways,  8;  Mortgage,  16; 
Pleading,  5,  13,  17;  Practice,  12;  Subb- 

TYSHIP,  3. 
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JUDICIAL  SALES. 

See  Appeal,  19,  20;  Assessments,  11;  Con- 
tract, 16:  Execution,  5;  Executors,  23; 
Partition,  1. 

JURISDICTION. 

See  Assignment  for  Creditors,  2;  Attor- 
neys, 5,  11  ;  Confiscation  ;  Corpora- 
tions, 22,  23;  Costs,  18,  19;  Discovery; 
Executors,  21;  Justice's  Court,  1,  3,  4; 
Larceny,  1 ;  Legacy  ;  Mortgage,  27 ; 
Practice,  7;  Receiver,  8,  4;  Service,  1. 
2,  6;  Surrogates,  5;  Taxation,  6. 

JURORS. 

1.  On  the  trial  of  an  indictment  for  murder,  a 
juror  who  was  challenged  for  actual  bias 
testified  that  he  was  inclined  to  think  he  ' 
had  read   the  evidence    in  a  newspaper;  ' 
that  he  had  formed  an  opinion  which  it  ! 
would  take  evidence  to  remove;   that  he  ! 
would  act  entirely  on  the  evidence  if  ac-  i 
cepted  as  a  juror,  and  that  no  impression 
that  he  had  would  influence  his  action  as  a 
juror  in  any  particular.     The  court  found  | 
him  competent     Ueld,  No  error. — The  Peo-  ' 
pie  V.  Welch,  28. 


2.  Chapter  532,  Laws  of  1881,  so  far  as  it  re- 
lates to  the  selection  and  drawing  of  grand 
jurors,  is  a  local  act  and  unconstitutional. 
So  far,  however,  as  it  relates  to  the  selec- 
tion of  petit  iurors,  it  is  a  regulation  of  an 
existing  local  law  and  not  within  the  pur- 
view of  the  constitutional  prohibition. — 
The  People  V.  Petrea,  121. 

8.  Defendant  was  indicted  by  a  grand  jury 
drawn  pursuant  to  said  act.  They  were 
drawn  by  the  proper  officer  and  regularly 
summoned,  impaneled  and  sworn;  they 
were  duly  qualified  to  sit  as  grand  jurors, 
and  acted  as  such.  Held,  That  it  was  a  de 
facto  jury,  and  the  defect  in  its  constitution, 
owinff  to  the  invalidity  of  the  statute,  af- 
fected no  substantial  right  of  defendant. 
—Id. 

JUSTICE'S  COURT. 

1.  A  justice's  court  has  no  jurisdiction  to  en- 
tertain an  action  on  a  judgment  rendered 
by  a  justice's  court  after  such  judgment 
has  been  made  a  judgment  of  the  county 
court  by  the  filing  of  a  transcript. — Baldwin 
V.  JRoberU,  239. 

2.  The  changes  in  the  Code  have  not  taken 
away  the  necessity  for  leave  to  be  obtained 
to  sue  over  a  county  court  judgment  en- 
tered upon  filing  a  justice's  transcript. — Id, 

3.  If  a  defendant  has  been  arrested  by  pro- 
cess  issuing  out  of  justice's  court  under  §§  , 
2894  and  2895  and  is  discharged  from  arrest  i 
for  defects  in  the  affidavit  imd  undertaking 
on  which  the  order  of  arrest  was  granted, 
the  jurisdiction  of  the  justice  over  the  ac- 
tion is  nevertheless  not  affected  and  the 


action  may  proceed  to  judgment. — McNeary 
V.  Chas^,  473. 

4.  Where  a  justice's  summons  is  void,  a  vol- 
untary appearance  gives  the  justice  juris- 
diction of  the  person.  A  mere  irregularity 
is  waived  by  appearance. — Stetene  v.  6U- 
vem,  481. 

See  Costs,  18,  19,  24;  Criminal  Law,  12, 18; 
False  Imprisonment. 


LACHES. 

See  Banks,  1;  Costs,  8;  Guaranty,  4;  Tax- 
ation, 22. 

LANDLORD  AND  TENANT. 
See  Lease. 

LARCENY. 

1.  Under  g§  444  and  445,  Code  Crim.  Pro.,  a 
Court  of  Oyer  and  Terminer  or  General 
Sessions  has  jurisdiction,  upon  trial  of  a 
person  for  grand  larceny,  to  find  him  guilty 
of  petit  larceny,  and  this  notwithstanding 
the  fact  that  in  cases  of  petit  larceny  exclu- 
sive jurisdiction  is  given  to  courts  of  Spe- 
cial Sessions. — Tfie  People  v.  McTamenp, 
492. 

2.  Upon  a  conviction  of  petit  larceny  the  sen- 
tence is  governed  by  §  15,  Penal  Code.  The 
provisions  of  2  R.  S.  m.  p.  690,  §  1,  are  not 
now  in  force. — Id. 

LEASE. 

1.  A  lease  for  twenty  years  provided  that  the 
lessees  should  erect  a  building  of  a  certain 
description  at  a  cost  not  less  than  $30,000, 
and  that  "at  the  expiration  of  the  term  " 
the  building  should  be  valued  and  the  les- 
sor was  to  pay  to  the  lessee  one-half  there- 
of, with  the  option  to  give  a  renewal  in- 
stead of  payment  in  cash.  It  also  provided 
for  a  surrender  in  good  order  and  condition 
**on  the  last  day  of  said  term  or  other 
sooner  determination  of  he  estate  herel»y 
granted."  The  lessee  was  dispossessed 
tot  non-payment  of  rent  and  taxes.  In  nn 
action  to  recover  said  rents  and  taxes,  Held, 
That  the  lessor  was  not  bound  to  pav  one- 
half  the  value  of  the  building  in  cash,  but 
had  the  option  to  give  a  new  lease  instead, 
and  such  liability  did  not  arise  until  the  end 
of  twenty  years;  that  the  word  **term" 
was  used  in  the  sense  of  time  as  distin- 
guished from  the  estate  granted,  and  that 
the  elevator,  engine  and  boiler,  which  were 
introduced  as  a  part  of  the  original  con- 
struction, must  be  assumed  to  have  been  a 
part  of  the  expenditure  of  $30,000 required 
by  the  contract,  and  as  such  were  a  part  of 
the  building  and  oT  the  real  esiSiie.—Finkd- 
meter  et  al.  v.  Bates  ei  al.,  87. 

2.  When  a  series  of  actions  is  necessarily 
brought   to   recover,  under  an   indenture 
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of  lease,  the  rent  that  accrues  at  the  periods 
named  in  it,  the  defendant  cannot  interpose 
the  same  defence  to  each  action,  but  must 
elect  in  which  of  the  actions  he  will  avail 
himself  of  it.—  Walter  et  al.  v.  Fowler,  225. 

8.  A  mere  tresspass  is  not  a  breach  of  the 
covenant  of  quiet  enjoyment  and  will  not 
constitute  a  defence  to  an  action  for  rent  in 
the  absence  of  a  statement  of  facts  placing 
upon  the  landlord  the  responsibility  for 
such  trespass  and  to  such  an  extent  as  to 
amount  to  an  interference  with  the  posses- 
sion and  therefore  to  a  breach  of  the  said 
covenant.— /(i. 

4.  A  dwelling  house  which,  during  the  con- 
tinuance of  the  term  for  which  it  is  leased, 
becomes  so  damp  as  to  endanger  the  health 
of  the  tenant  while  living  in  it  is  untenant- 
able within  the  meaning  of  Chapter  345, 
Laws  of  I860,  but  if  rent  nas  been  paid  in 
advance,  and  if  the  tenant  chooses  to  oc- 
cupy the  premises  notwithstanding  their 
condition,  he  is  under  no  obligation  to  leave 
them  prior  to  the  expiration  of  the  time  for 
which  the  rent  has  been  paid  in  order  to 
avail  himself  of  the  remedy  given  by  the 
said  statute.  —  Francke  et  al.  v.  Toumane  et 
al.,  252. 

5.  A  tenant  at  will  is  entitled  to  the  crops 
which  he  sows  prior  to  the  termination  of 
his  ienancj. —Mahonet/  v.  Farley,  277. 

6.  A  tenant  renting  part  of  a  dwelling  house 
which  is  also  occupied  by  other  tenants  is 
under  no  obligation  to  make  repairs  of  a 
general,  substantial  and  lasting  nature,  and 
if  the  landlord,  upon  whom  this  duty  rests, 
suffers  the  premises  to  become  so  defective 
as  to  tumble  down,  he  is  answerable  to  the 
tenants  for  injury  to  their  property  caused 
thereby. —Bold  v.  O'Brien,  4G6. 

7.  Where  it  appears  that  the  tenant  was 
aware  of  the  defective  condition  of  the 
premises  and  remained  upon  a  promise  to 
have  proper  repairs  made  and  to  pay  him 
for  any  damages  suffered,  it  is  for  the  jury 
to  say  whether  the  tenant  was  excused  in 
remaining  by  said  promise. — Id. 

8.  Simple  assignees  of  a  lease  are  liable  for 
rent  only  for  the  time  they  occupy  the 
premises. — Stern  et  ah  v.  The  Florence  8.  M. 
Co.,  mi. 

9.  The  surrender  of  a  lease  by  mutual  agree- 
ment between  landlord  and  tenant  does 
not  extinguish  the  tenant's  right  in  case  of 
a  breach  of  contract  to  repair,  whereby  the 
premises  become  untenantable,  to  recover 
the  amount  of  rent  paid  in  advance,  less  the 
rental  value  of  the  premises  for  the  time  he 
has  occupied  ihem.—Bewey  v.  Riley,  573. 

See  Contract,  11;  Corporation,  17;  Exe- 
cution, 4;  Nkgligence,  14,  15,  23;  Re- 
ceiver, 7,  8. 


LEAVE  TO  SUE. 

See  Justice's  Court,  2. 

LEGACY. 

1.  When  a  legacy  is  given  to  the  children  of 
a  certain  man,  but  is  directed  to  be  invested 
and  the  interest  of  it  paid  to  the  father  dur- 
ing his  lifetime,  the  court  has  the  power, 
where  the  emergency  is  great,  of  diverting 
the  fund  from  the  purpose  to  which  it  has 
been  directly  devoted,  and  of  ordering  the 
principal,  or  a  portion  of  it,  to  be  paid  to 
the  father;  but  it  is  required  to  proceed  with 
very  great  caution,  and  is  never  permitted 
to  do  so  unless  a  case  of  extreme  urgency 
is  establislied  by  the  papers. — In  re  petition 
cfMuUeretal,  190. 

2.  Such  a  case  is  established  when  it  appears, 
without  contradiction,  that  the  father  has 
not  the  means  to  sustain  his  children;  that 
he  and  his  wife  are  disabled  from  working 
by  illness;  that  for  some  time  past  he  has 
been  living  upon  the  charitable  assistance 
of  his  friends,  and  upon  his  credit,  which 
is  exhausted ;  that  he  owes  ar  large  sum  of 
money  for  maintenance  furnished  to  him- 
self and  family,  and  has  no  other  property 
except  the  legacy. — Id. 

See  Contract,  1;  Executors,  17-19;  Wills, 
2,  11,  21,  22. 

LIEN. 

1.  A  father  furnished  money  to  purchase  an 
estate,  the  title  being  taken  in  the  name  of 
S.,  one  of  ids  daughters.  She  signed  and 
acknowledged  conveyances  of  one-third 
thereof  to  each  of  two  sisters.  These  deeds 
were  placed  in  the  hands  of  the  father  and 
there  remained  until  his  death.  A  life  lease 
of  the  estate  was  executed  to  the  father  and 
he  passed  the  most  of  his  life  on  the  estate, 
residing  with  his  daughter  S.,  who  de- 
frayed the  expenses  of  the  family  and  the 
charges  upon  the  estate,  including  interest 
on  a  mortgage,  taxes  and  repairs.  In  an 
action  of  partition  S.  claimed  that  the 
charges  on  the  estate,  so  defrayed  by  her, 
constituted  a  lien  in  her  favor  on  the  es- 
tate. There  was  no  express  agreement  war- 
ranting this  claim,  nor  did  it  appear  that  S. 
ever  called  upon  her  sisters  to  contribute, 
or  gave  them  notice  thereof  before  the  com- 
mencement of  this  action.  On  an  appeal 
from  so  much  of  the  interlocutory  decree  of 
partition  and  sale  as  reversed  the  finding  of 
the  referee  that  S.  was  entitled  to  such  hen, 
Held,  That  the  Special  Term  was  right  and 
that  S.  was  not  entitled  to  reimbursement. 
—Price  et  al  v.  Stedwell  et  al,,  161. 

2.  As  to  whether  there  was  a  technical  deliv- 
ery of  the  deeds  to  the  sisters  of  8.,  qucere. 
— Id, 

See  Attorneys,  6,  14,  17;  Chattel  Mort- 
gage, 1,  8;  Contract,  14;  Fixtures,  2; 
Lodging  Houses.  3. 
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LIFE  INSURANCE. 

1.  A  policy  of  insurance  on  plaintiff's  life 
contained  the  following  condition:  "Incase 
the  holder  of  this  policy  wishes  to  cancel  it 
after  three  annual  premiums  have  been 
paid,  a  fair  proportion  of  the  premiums  will 
be  returned  if  applied  for  l)efore  the  policy 
has  expired."  Plaintiff,  afier  paying  sev- 
eral annual  premiums,  brought  this  action 
to  recover  back  such  proportion,  his  appli- 
cation under  the  provision  referred  to  hav- 
ing been  refused.  Pending  the  action 
plaintiff  paid  additional  premiums.  Held, 
That  such  payments,  while  they  kept  the 
policy  in  force,  did  not  cslop  plaintiff  from 
urging  the  claim  asserted  in  this  action; 
that  the  agreement  was  not  void  for  uncer- 
tainty, and  fhat  expert  evidence  of  the  sur- 
render value  of  the  policy  was  admissible 
as  furnishing  the  measure  of  plaintiff's 
damages.— //f/yMxird  v.  Tfie  Knickerbocker 
Life  Ins.  Co.,  24. 

2.  A  clause  in  a  policy  of  life  insurance  that 
it  "shall  be  good  at  anytime  after  three 
payments  for  its  equitable  value  "  imposes  i 
no  obligation  upon  the  insurer  to  pay  any-  | 
thing  on  the  policies  except  in  the  event  of  | 
the  aeatii  of  the  insured;  it  simply  contin- 
ues the  policy  in  force  after  three  payments 
in  case  no  other  payments  are  made. — An- 
drews v.  The  .diJtna  Life  Ins.  Co.,  169. 

8.  Plaintiff  having  brought  action  for  the 
equitable  value  of  his  policy,  defendant's 
secretary  wrote,  saying  that  the  clause  was 
inserted  without  authority,  but  that  defend- 
ant was  willing  to  grant  all  he  could  claim 
under  it  if  properlv  written,  and  arguing 
whether  it  bound  defendant  to  pay  in  cash 
or  insurance.  Defendant  thereafter  an- 
swered that  the  clause  was  inserted  without 
authority,  and  the  action  was  thereupon 
discontinued.  Held,  That  the  letter  amount- 
ed to  a  ratification  of  the  alleged  unauthor- 
ized act,  and  that  the  bringing  of  a  second 
action  for  the  premiums  paid^  and  the  in- 
curring of  expense  and  trouble  in  bringing 
did  not  furnish  the  basis  for  an  equitable 
estoppel. — Id. 

4.  An  answer  to  an  inquiry  in  an  application 
in  regard  to  the  health  of  a  third  person  is 
to  be  understood  in  its  general  and  ordi- 
nary and  not  in  a  strict  and  rigid  sense.  An 
answer  that  such  person  is  in  good  health 
means  that  he  has  indicated  in  his  action 
and  appearance  no  symptoms  or  traces  of 
disease,  and,  to  the  observation  of  an  ordi- 
nary friend  or  relative,  is,  in  truth,  well, 
and'  warrants  nothing  more. — Graiiati  v. 
The  Metropolitan  Life  In*.  Co  ,  194. 

5.  The  Court,  after  referring  to  the  answer  as 
a  misrepresentation,  if  false,  charged  that 
the  applicant  was  bound,  at  his  peril  to 
know  the  truth  of  every  statement  he  made, 
and  that  if  any  statement  was  untrue  it 
vitiated  the  policy  under  the  warranty,  and 
then  added  the  explanation  that  if,  from  all 


appearances  of  the  third  party,  he  was  in 
good  health,  and  there  was  noUiing  to  indi- 
cate to  any  person  that  he  was  not.  then  the 
warranty  was  not  broken,  although  the 
germs  of  a  lurking  disease  might  exist 
Ileld,  That  the  explanation  cured  any  con- 
fusion in  the  charge  as  to  the  distinction 
between  a  representation  and  warranty, 
and  that  the  meaning  to  be  attached  to  the 
word  warranty  was  correctly  stated. —/d. 

6.  A  certificate  by  the  applicant  attached  to 
the  examiner's  report,  stating  that  he  had 
given  true  answers  to  all  questions,  and 
that  they  agreed  with  those  appearing  in 
the  report,  can  only  be  explained  by  proof 
that  the  answers  were  not  written  when  the 
certificate  was  signed,  or,  at  least,  were  not 
shown  to  the  applicant  when  he  signed  it. 
— Id. 

7.  The  application  warranted  the  occupation 
of  insured  as  a  "  soda  water  dealer,"  when, 
in  fact,  he  was  a  "  peddler  "  of  that  article. 
It  was  pr«)ved  that  he  stated  the  actual  facts 
to  the  agent,  who  used  the  word  **  dealer" 
as  the  proper  one.  Held,  That  if  there  were 
any  material  difference  between  the  words 
it  was  cured  by  the  proof. — Id. 

8.  A  policy  of  life  insurance  provided  that  if 
after  payment  of  three  or  more  annual 
premiums  tlie  insured  should  fail  to  pay 
any  premium  when  due,  the  company 
would,  on  surrender  of  the  policy  within 
thirty  days  after  such  unpaid  premium 
should  be  due,  issue  a  paid-up  policy  for 
the  proportion  of  insurance  paid  for ;  it 
also  provided  that  the  policy  should  be  void 
in  case  the  premiums  should  not  be  paid 
within  thirty  days  after  they  became  due. 
No  premiums  were  paid  after  1875,  and  no 
surrender  was  offered  and  no  paid-up 
policy  asked  for.  The  company  failed  in 
1876  and  a  receiver  was  appointed.  Held, 
That  by  reason  of  the  non-payment  of  the 
premiums  the  policy  became  absolutely 
void,  at  the  election  of  the  company,  and 
that  a  claim  for  a  paid-up  policy  cannot 
now  be  sustained. — In  re  Atty.-Gen.  v.  The 
Continental  Life  Ins.  Co.,  201. 

9.  Plaintiff  united  with  her  husband  in  as- 
signing to  defendant,  to  secure  him  for  his 
endorsement  of  her  commercial  paper,  she 
being  engaged  in  business  on  her  sole  ac- 
count, a  policy  of  insurance  on  the  life  of 
her  husband  for  the  benefit  of  plaintiff  and 
her  children;  the  policy  being  issued  under 
the  Act,  Chapter  80  of  the  Laws  of  1840, 
entitled,  **An  Actin  respect  to  insurance 
of  lives  for  the  benefit  of  married  women." 
In  an  action  by  plaintiff  to  recover  posses- 
sion of  the  policy,  Held,  That  the  policy 
was  not  assignable,  save  in  cases  authorized 
by  Chapter  821  of  the  Laws  of  1873.  and 
Chapter  248  of  the  Laws  of  18?9.— -B«r  v. 
Sanger,  840. 

10.  The  right  given  by  a  clause  in  a  policy  of 
life  insurance,  whereby  the  company  agrees 
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that,  after  receiving  a  certain  number  of 
premiums  and  upon  surrender  of  the  origi- 
nal policy  within  thirty  days  after  a  further 
premium  should  remain  unpaid,  it  will  in 
exchange  therefor  issue  a  paid-up  policy  for 
the  full  amount  of  premiums  paid  on  the 
original  policy,  is  not  defeated  by  a  subse- 
quent clause  providing  that,  in  case  the 
premium  should  not  be  paid  when  due,  the 
company  would  not  be  liable  for  the  pay- 
ment of  any  part  of  the  sum  insured  and 
the  policy  should  cease  and  determine  and 
all  previous  payments  thereon  should  be 
forfeited  to  the  company. — HoUy  v.  The 
Metropolitan  Life  Ins.  Co.,  342. 

11.  If  within  30  days  after  a  premium  be- 
comes due  on  such  a  policy  a  note  is  taken 
by  the  company  for  such  premium,  and  a 
receipt  given  continuing  the  policy  accord* 
ing  to  its  terms  and  conditions  until  the 
maturity  of  the  note,  and  this  note  is  not 
paid  at  maturity,  the  insured  has  the  right 
to  demand  a  paid-up  policy  within  thirty 
days  thereafter. — Id. 

12.  A  policy  for  $3,000  provided  that  after 
payment  of  two  premiums  the  assured  at 
his  option  might  receive  a  paid-up  policy 
for  the  full  amount  of  premiums  paid. 
Held,  That  upon  exercise  of  the  option  the 
assured  was  entitled  to  a  paid-up  policy 
for  the  amount  of  the  premiums  paid, 
although  they  exceeded  the  amount  of  the 
original  policy.— Cm^y  v.  The  Homeopathic 
Mut.  Life  Ins.  Co.,  426. 

See  Constitutional  Law. 

LIMITATIONS. 

1.  Section  413,  Code  Civ.  Pro.,  requires  it  to 
be  distinctly  alleged  by  specific  answer  that 
the  cause  of  action  did  not  accrue  within 
the  time  within  which  by  previous  sections 
of  the  Code  the  action  must  be  brought. — 
Buddy.  Walker,  S\. 

2.  The  proper  method  of  pleading  the  statute 
of  limitations  is  by  an  allegation  that  the 
cause  of  action  dicl  not  accrue  at  any  time 
within  six  years  next  before  the  commence- 
ment of  the  action. — Id. 

3.  An  allegation  that  plaintiff's  claim  is  stale 
and  outlawed,  and  that  defendant  claims 
the  benefit  of  all  statutes  which  may  be 
invoked  for  the  purpose  of  resisting  the 
same,  is  not  a  good  plea  of  the  statute  of 
limitations. — Id. 

4.  A  cause  of  action  against  the  City  of  New 
York  to  recover  damages  for  injuries  sus- 
tained by  falling  on  ice  which  the  city  had 
failed  to  remove  from  a  cross-walk  is  one 
for  a  personal  injury,  and  must  be  brought 
within  three  years  from  the  time  the  injury 
occurred. — Dickinson  v.  The  Mayor,  &c.^of 
N.  r.,  193. 

5.  Section  105  of  the  Charter  of  1873  was  not 


designed  to  repeal  the  statute  of  limitations. 
— Id. 

6.  The  following  instrument,  given  by  a  firm 
of  brokers,  who  also  received  deposits  on 
demand :  '*  Due  A.,  trustee,  |4,000,  return- 
able on  demand.  It  is  understood  that  this 
sum  is  specially  deposited  with  us,  and  is 
distinct  from  the  other  transactions  with 
said  A." — is  to  be  constmed  as  a  certificate 
of  deposit,  and  no  indebtedness  arises  bv 
reason  thereof,  nor  does  the  statute  of  limi- 
tations begin  to  run,  until  a  demand  for  a 
return  of  the  amount  has  been  made. — 
SmiUy  v.  Fry,  285. 

7.  The  injury  occurred  in  April,  1877,  and 
action  was  brought  in  January,  1880.  Held, 
That  the  action  was  brought  in  time  ;  that 
although  at  the'^ime  of  the  injury  such 
action  could  only  be  prosecuted  witliin  one 
year,  by  the  Code  of  Civ.  Pro.  the  time 
was  extended  to  three  years  and  the  former 
statute  repealed.— TTa^;*  v.  The  42d  St.  d 
Grand  St.  Ferry  RR.  Co.,  510. 

See  Trusts,  2. 

LOAN. 

See  Bailment  ;  Corporations,  25. 

LODGLNG  HOUSES. 

1.  One  who  keeps  a  lodging  house  in  which 
no  provision  is  made  by  him  for  supplying 
his  lodgers  with  meals  is  not  an  innkeeper.  — 
Cochrane  v.  Scliryver,  442. 

2.  That  there  was  a  restaurant  in  the  base- 
ment of  the  house  which  was  leased  to  and 
under  the  management  of  another  person, 
between  which  and  the  upper  part  of  the 
building  where  the  lodgers  were  there  was 
a  doorway  to  facilitate  access  to  the  restau- 
rant, does  not  make  the  keeper  of  the 
lodgings  an  innkeeper. — Id, 

3.  A  lodging  house  keeper  has  no  lien  as  such 
on  the  property  of  his  lodgers  for  rent 
due. — Id. 

LUNATICS. 

1.  The  administrators  of  the  estate  of  a  de- 
ceased lunatic  are  alone  entitled  in  the  first 
instance  to  bring  an  action  for  an  account- 
ing against  the  committee  of  said  lunatic. — 
Smultz  V.  Cookingham  etal.,  542. 

MANDAMUS. 

1.  Defendant  directed  $1,000  to  be  levied  and 
assessed  upon  the  whole  county  to  defray  the 
expenses  of  an  appeal  taken  by  the  city  of 
Kingston  and  the  town  of  M.  from  the 
equalization  of  the  assessment  for  the 
county  of  Ulster,  as  made  by  defendant,  to 
the  State  Assessors.  The  relators  obtained 
from  the  Special  Term  a  peremptory  writ 
of  mandamus  forbidding  defendant  to  levy 
or  assess  any  part  of  said  sum  of  $1,000 
upon  the  city  of  Kingston  or  town  of  M. 
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Held,  That  the  writ  was  properly  granted, 
and  that  the  city  and  town  were  properly 
represented  as  relators  by  their  respective 
chief  ofl9cers.  and  that  they  properly  united 
for  the  writ. — The  People  ex  rel.  Bray  et  al. 
V.  Supervisors  of  Ulster  Co.,  188. 

2.  In  an  action  in  this  court  by  a  taxpayer,  the 
appellants  were  perpetually  enjoined  from 
levying  or  assessing  the  amounts  of  certain 
claims,  on  the  ground  that  they  were  illegal 
and  fraudulent.  Subsequently  the  relator 
obtained  possession  of  these  claims  and 
recoveredjndgments  upon  them  against  the 
town  of  Kingston ;  thereupon  he  obtained 
a  mandamus  requiring  appellants  to  levy 
and  assess  the  amounts  of  these  claims. 
Held,  That  the  mandamus  should  not  have 
been  granted  ;  that  the  injunction  excused 
appellants  from  compfting  with  the  man- 
'  damns,  although  the  relator  was  not  a  party 
to  the  injunction  action. — The  People  ex  ret 
Humphrey  v.  Supervisors  of  Ulster  Co.,  183. 

8.  It  seems  that  the  relator  might  have  been 
allowed  to  show  that  the  injunction  was 
obtained  by  collusion. — Id. 

See  Taxation,  3,  9. 

MARINE  COURT. 

See  Practice,  28. 

MARINE  INSURANCE. 

1.  The  rule  of  law  in  the  case  of  missing 
vessels  never  heard  from  after  a  definite 
date  is  that  they  are  presumed  to  have  been 
lost  immediately  after  the  date  of  the  last 
news  from  them,  and,  consequently,  in  an 
action  on  a  policy  of  manne  insurance,  an 
allegation  that  the  vessel  was  last  heard  of 
as  pursuing  her  voyage  on  a  certain  date, 
before  the  expiration  of  the  policy,  is  equiv- 
alent to  an  allegation  that  the  ship  was  lost 
during  the  life  of  the  policy. — Heck  v.  The 
Phanix  Ins.  Co. ,  258. 

MARRIAGE. 

1.  The  validity  of  a  marriage  contract  is  to  be 
determined  by  the  law  of  the  State  where 
it  was  entered  into,  and  if  valid  there  it  is 
to  be  recognized  in  the  courts  of  this  Slate 
unless  contrary  to  the  prohibitions  of  nat- 
ural law  or  the  express  prohibitions  of  a 
statute. — Moore  v.  Hegeman  et  al.,  284. 

2.  Neither  the  statute,  nor  a  decree  of  divorce, 
prohibiting  the  marriage  of  the  guilty  party, 
has  any  ex-territorial  effect. — 7a. 

8.  The  word  *' former"  in  the  New  Jersey 
statute  is  synonymous  with  "another,"  and 
does  not  include  a  husband  or  wife  who 
has  been  divorced. — Id. 

4.  Where  the  parties,  while  in  this  State, 
agreed  to  marry,  but  the  ceremony  was  per- 
formed in  New  Jersey,  Held,  That  the  cere- 
mony was  the  marriage  contract. — Id. 


5.  The  words  •*  absented  himself,"  in  3  R  S. 
(7th  ed.)  2,832,  §  6,  do  not  mean  that  the 
husband  absented  himself  from  the  gen- 
eral locality  in  which  he  lived,  but  refer  to 
a  withdrawal  of  his  whereabouts  from  his 
family,  friends,  and  from  the  ordinary  and 
usual  opportunities  of  identification  ;  such 
withdrawal  as  would,  after  the  lapse  of  five 
years,  lead  naturally  to  the  inference  that 
death  had  ensued.— Vi>/i^«  v.  ZoUer  stai.,  d27. 

6.  Defendant's  former  husband  obtained  a  di- 
vorce from  her  in  Ohio  in  1864  in  an  action 
commenced  by  publication  pursuant  to  the 
laws  of  that  State,  of  which  she  had  actual 
notice  by  receipt  of  the  petition  in  Toronto 
where  she  lived.  In  1866  she  married 
plaintiff,  who  had  knowledge  of  the  suit 
and  of  the  divorce  and  saw  a  copy  thereof 
some  months  before  he  ceased  to  cohabit 
with  her  in  1879.  In  an  action  to  annul 
the  second  marriage.  Held,  That  the  former 
marriage  was  not  in  force,  and  that  plaintiff 
was  estopped  by  his  acts  from  questioning 
the  validity  of  his  marriage. — (/Dea  v. 
O'Hea,  875. 

See  Service,  1-3. 

MARRIED  WOMEN. 

1.  To  charge  a  wife  for  work  done  upon  her 
premises  under  a  contract  with  her  husband 
there  must  be  some  evidence  that  he  acted 
as  agent  and  not  as  principal,  and  his 
agency  will  not  be  assumed.  An  agency 
cannot  be  established  by  the  sole  declara- 
tions of  the  agent. — Qumee  et  al.  v.  8coU.  18. 

2.  The  admission  under  objection  of  the 
declarations  of  the  husband  in  the  absence  of 
the  wife,  directing  articles  furnished  to  be 
charged  to  the  wife,  is  error. — Id. 

8.  A  married  woman  is  personally  liable  for 
goods  purchased  on  her  own  credit  to  be 
used  in  a  separate  business  carried  on  by 
her. — Purdy  v.  Bean,  148. 

4.  When  a  married  woman  borrows  money 
she  becomes  liable  to  repay  it,  whether  she 
gives  it  to  her  husband,  expends  it  for  his 
benefit,  or  disburses  it  herself  or  through 
him  as  her  agent  for  the  benefit  of  her  sep- 
arate estate  or  in  her  separate  business  or 
otherwise. — Martin  v.  Roberts,  348. 

See  Fraudulent  Conveyance,  4  ;  Life  In- 
surance, 9 ;  Mortgage.  9  ;  Trusts,  4,  5. 

MASTER  AND  SERVANT. 

1.  The  principle  that  a  servant  on  enterinff 
the  employment  is  deemed  to  have  assumed 
the  ordinary  risks  incident  to  the  service 
has  no  application  to  relieve  the  employer 
from  liability  where  the  injury  is  traced  to 
the  employer's  personal  failure  to  take  rea- 
sonable precautions  to  insure  the  safety  of 
the  servant  while  in  the  performance  of  his 
duties,  or  where  he  knew  of  the  existence 
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of  a  danger  of  which  the  servant  had  no 
means  of  knowledge.— Da/ia  v.  The  N.  Y. 
G.  dbH.B.  BR.  C^.,6. 

2.  The  law  implies  no  warranty  that  a  ser- 
vant shall  not  be  exposed  to  hazard  in  the 
master's  service,  and  only  imposes  on  the 
latter  an  obligation  to  use  ordinary  care. — 
K^ly  V.  The  Uofmumers'  Gas  Co.,  408. 

3.  Where  a  servant  with  full  knowledge  of 
the  facts  undertakes  to  perform  a  perilous 
duty  and  the  master  uses  all  ordinary  pre- 
cautions to  prevent  disaster,  the  latter  is 
not  liable  for  injuries  resulting  from  the 
performance  of  such  duty. — Id. 

See  Negligence,  5.  6,  10,  11. 

MEDICAL   COLLEGES. 

1.  Chap.  819,  Laws  of  1848,  and  the  acts 
amendatory  thereof,  do  not  provide  for  or 
authorize  the  incorporation  of  medical  col- 
leges to  give  instruction  in  medicine  and 
surgery  for  a  compensation  received  by 
them  and  to  issue  and  grant  diplomas  to 
graduates;  and  the  attempted  incorporation 
of  a  medical  college  under  that  act  is  not 
legalized  under  Chap.  367,  Laws  of  1883, 
by  the  fact  that  it  reported  to  the  Regents 
of  the  University  for  more  than  two  years 
prior  to  the  enactment  of  that  statute.  — 
The  People  v.  Gunn  et  al.,  533. 

See  Taxation,  15. 

MERGER. 

See  Deeds,  5. 

MISTAKE. 
See  Agency,  1. 
MORTGAGE. 

1.  At  an  execution  sale  of  real  estate  a  cred- 
itor, at  the  request  of  the  debtor  and  under 
an  agreement  to  hold  the  interest  thus  ac- 
quired as  a  security,  bid  in  the  premises 
and  took  a  deed  from  the  sheriff.  Held, 
That  it  was  competent  to  show  by  parol 
that  .Huch  deed  was  taken  as  a  security  and 
was  to  be  treated  as  a  mortgage,  although 
it  was  abtolute  on  its  face. — Clark  et  al.  v. 
AngeU,  29. 

2.  The  creditor  sold  a  portion  of  the  premises 
to  one  of  the  debtor's  sons  and  leased  other 
portions  to  the  other  sons  during  the  life- 
time and  after  the  death  of  the  debtor. 
Held,  That  the  title  remained  in  the  debtor; 
that  the  acts  of  the  creditor  must  be  re- 
garded as  steps  taken  in  the  progress  of 
realizing  his  debt  and  that  an  action  to  re- 
deem was  maintainable  by  the  sons,  not- 
withstanding the  leases. — id. 

3.  Payments  made  to  a  mortgagee  without 
knowledge  or  notice  of  an  assignment  by 
him  are  good  and  operate  piv  Uinto  to  dis- 


charge   the    mortgage.  —  KeUy  v.    Bruce 
et  al,  89. 

4.  A  mortgagee  in  possession  is  liable  to  ac- 
count not  only  for  payments  and  for  rents 
actually  received  by  him,  but  also  for  such 
rents  and  profits  as  he  might  have  received 
but  which  he  failed  to  obtain  through  his 
negligence. — Id. 

5.  The  mortgagee  assigned  the  mortgage  to 
his  wife,  and  before  his  death  gave  her  all 
his  property,  which  amounted  to  more  than 
the  excess  of  rents  and  profits  received  by 
him  over  the  amount  of  the  mortgage,  and 
died  without  owning  any  property.  Ueld, 
That  these  facts  did  not  warrant  a  conclu- 
sion that  the  wife  was  personally  liable  for 
such  excess. — Id, 

6.  A  mortgage  upon  real  property,  to  secure 
an  annuity  given  to  a  widow  in  lieu  of 
dower,  in  the  form  ordinarily  employed  to 
impose  the  security  upon  the  fee  of  the 
property,  except  that  the  word  "heirs"  is 
omitted  from  the  luibendtim  clause,  and  that 
it  is  provided  that,  in  case  of  the  non-pay- 
ment of  the  annuity,  the  widow  shall  have 
the  right  to  commence  an  action  and  in  it 
to  obtain  the  appointment  of  a  receiver  to 
collect  the  rents  and  profits  of  the  property 
and  apply  them  to  the  payment  of  the 
money  due,  and  that  it  is  also  provided 
that,  upon  the  decease  of  the  iridow,  the 
mortgage  shall  cease  to  be  a  lien  or  incum- 
brance upon  the  property,  is  alien  upon  the 
land  itself,  and  not  a  lien  upon  the  rents 
and  profits  only. — Boachy.  Ahem  et  al., 
188. 

7.  Under  such  an  instrument  the  right  ac- 
crues to  the  widow,  on  a  failure  to  pay  her 
annuity,  to  sell  the  property  for  such  a  sum 
as  would  include  the  value  of  her  annuity 
during  the  probable  period  of  her  life. — Id. 

8.  The  foreclosure  of  a  mortgage  on  real 
property  is  legal  and  valid,  though  but 
$17.50  of  interest  was  due  at  the  com- 
mencement of  the  action. — Ilouse  v.  Eisen- 
lord,  203. 

9.  An  action  to  recover  a  deficiency  on  fore- 
closure of  a  mortgage  made  by  a  married 
woman  cunnot  be  maintained  unless  such 
mortgage  contained  an  express  covenant  to 
pay  the  sum  named  in  the  condition  there- 
of. No  such  covenant  can  be  implied  from 
a  clause  charging  I  he  mortgagor's  separate 
estate  with  the  payment  of  said  sum. — 
Mack  V.  Austin,  296. 

10.  The  lien  of  a  mortgage  is  not  discharged 
by  a  tender  made  by  a  junior  incumbrancer 
accompanied  by  a  demand  for  an  assign- 
ment of  the  mortgage.— 2>ayv.  Stivng,  828. 

11.  To  entitle  such  junior  incumbrancer  to  a 
judgment,  in  an  action  of  foreclosure,  com- 
pelling plaintiff  to  assign  to  him,  where  he 
has  brought  no  action  for  an  assignment 
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after  tender  and  has  not  brought  the  money 
tendered  into  court,  he  must  pay  the 
amount  due,  interest  and  costs  ot  the  fore- 
closure.— Id. 

12.  The  entering  of  judgment  upon  deficiency 
arising  upon  foreclosure  and  sale  is  not 
sufficient  for  the  purpose  of  issuing  execu- 
tion. On  the  filing  of  the  referee  s  report 
of  deficiency  the  judgment  should  be 
docketed,  from  which  time  execution  may 
issue.— iTup/sr  v.  Frank,  369. 

13  A  mortgage  given  by  the  owner  of  real 
estate  to  secure  a  bond  previously  given 
and  secured  by  a  prior  mortgage  on  the  same 
property  may  be  enforced  upon  deficiency 
after  the  first  mortgage  has  been  foreclosed. 
—Havens  et  al.  v.  WUlis,  373. 

14.  A  party  to  an  action  of  foreclosure  is  in 
duty  bound  to  set  up  and  litigate  therein 
any  defense  to  the  mortgage  that  he  may 
have.— 5^.  Helen  v.  Townaend  et  al.,  889. 

15.  A  bond  and  mortgage  which  provide  for 
payment  of  interest  semi-annuully  in  ad- 
vance, are  not  usurious  on  their  face. — 
Bloomer  et  al.  v.  Mclnemy  et  al.,  398. 

16.  It  is  proper  to  make  a  contingent  decree 
or  judgment  in  an  action  of  foreclosure  that 
defendant  shall  pay  any  deficiency  that  may 
arise  on  the  sale.  Such  judgment  and  an 
omission  to  pay  the  same  form  a  suitable 
basis  for  an  action  of  debt. — Springstetn  v. 
OUlett,  403. 

17.  The  report  of  sale  on  foreclosure,  specify- 
ing the  amount  of  the  deficiency,  is  com- 
petent evidence  of  the  proceedings  under 
the  judgment  and  the  highest  evidence  of 
the  deficiency  arising  on  the  sale. — Id. 

18.  A  parol  arrangement  to  transfer  a  bond 
and  mortgai^e  is  valid  if  followed  by  a  de- 
livery thereof  to  tlie  transferee  by  the  owner 
with  the  intent  of  vesting  title  and  owner- 
ship in  the  transferee. —  Wing  v.  Raplee, 
415. 

19.  An  assignee  of  the  mortgage  is  not  pro- 
tected by  the  record  thereof  if  he  had  no- 
tice or  knowledge  of  a  prior  assignment,  or 
such  informaiion  as  to  put  him  on  inquiry 
as  to  the  ownership  of  the  mortgage. — Id. 

20.  What  constitutes  such  notice  or  informa- 
tion.— Id. 

21.  A  mortgage  was  conditioned  **as  collat- 
eral security  for  the  payment  of  any  in- 
debtedness of  the  said  first  parties  to  the 
said  party  of  the  second  part,  by  note  or 
otherwise,  and  whenever  the  said  first  par- 
ties shall  have  paid  all  such  indebtedness 
this  mortgage  shall  become  null  and  void," 
&c.  Held,  That  the  language  of  the  con- 
dition might  refer  as  well  to  contemplated 
as  to  existing  debts  ;  that  the  intention  of 
the  parties  might  be  shown  aliunde  and  that 
a  junior  mortgagee  could  by  actual  notice 


prevent  subsequent  advances  on  said  mort- 
gage to  his  prejudice. — SimoJis  et  al.  v. 
The  First  NaU.  m,  423. 

22.  A  national  bank  may  lawfully  take  a 
mortgage  to  secure  future  indebtedness. — 
Id. 

23.  Where,  after  sale  under  a  decree  of  fore- 
closure, proceedings  are  instituted  by  the 
mortgagor  to  recover  the  surplus,  in  which 
proceedings  a  third  party  who  holds  a  sub- 
sequent mortgage  upon  the  same  premises 
to  secure  certain  notes  of  the  said  mort- 
gagor appears  and  files  notice  of  lien,  and 
a  referee  is  appointed  upon  consent,  and 
thereafter  and  without  leave  of  the  court, 
and  while  such  proceedings  are  pending, 
said  third  partv  begins  actions  upon  said 
notes,  Held,  That  said  actions  are  main- 
tainable and  do  not  fall  within  the  inhibi- 
tion of  §  1628.  Code  Civ.  Fro.— Wyekoffv. 
Devlin,  467. 

24.  A  condition  in  a  mortgage  provided  that 
defendant  was  to  pay  a  portion  of  the 
principal  in  supporting  plaintiff.  The  for- 
mer offered  plaintiff  support,  butonlyin  his 
own  family.  Held,  That  the  condition 
was  broken  ;  that  defendant  could  not 
compel  plaintiff  to  live  in  a  family  distaste- 
ful to  him. — Holmes  v.  Dunham,  479. 

25.  Where  one  sold  a  farm  as  clear,  fraudu- 
lently concealing  the  fact  iha(  it  was  en- 
cumbered, and  took  back  a  mortgage  for 
the  purchase  money  and  thereafter  prom- 
ised the  vendee,  who  had  discovered  the 
fraud,  that  what  he  paid  on  the  prior 
encumbrance  should  apply  on  the  purchase 
money  mortgage,  and  thereafter  assigned 
the  mortgage,  Held,  That  the  agreement 
having  been  entered  into  prior  to  the  as- 
signment of  the  mortgage  was  valid  ;  that 
it  was  not  impaired  by  a  receipt  subse- 
quently given  which  showed  such  parol 
agreement. — Green  et  al.  v.  Fry  et  al.,  531. 

26.  Where  the  vendee  paid  off  the  prior  en- 
cumbrance, amounting  to  the  principal  of 
the  mortgage,  Held,  That  a  tender  of  the 
interest  extinguished  the  lien  of  the  mort- 
gage, and  that  an  action  to  foreclose  could 
not  be  maintained  by  the  assignee. — Id. 

27.  The  County  Court  has  jurisdiction  to 
satisfy  a  mortgage,  and  such  jurisdic- 
tion is  not  limited  to  cases  of  payments. — 
Mosher  v.  Campbell,  546. 

See  Bar  ;  Creditor's  Bill,  1 ;  Deeds,  1 , 
3-5;  Executors,  5;  Guaranty,  1,  2;  Pay- 
ment; Receiver,  1,  2;  Suretyship,  1; 
Usury,  3. 

MUNICIPAL  CORPORATIONS. 

1.  The  Common  Councd  of  Albany  audited 
certain  bills  for  work  and  materials,  and,  by 
resolution,  approved  by  the  Mayor,  ordered 
them  to  be  paid.  Held,  That  tnis  action  of 
the  city  was  a  conclusive  recognition  of  its 
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liability,  and  precluded  it  from  setting  up 
as  a  defense  to  an  action  on  such  bills 
that  the  work  was  done  and  materials  fur- 
nished without  any  previous  authority  of 
the  Council,  hut  on  the  authority  of  pei-sons 
not  authorized  to  bind  the  city.— The  Al- 
bany City  Nail  Bk.  v.  The  City  of  Albany, 
177. 

2.  A  mere  change  In  the  individuals  who  com- 
pose the  Common  Council  of  a  city  does 
not  destroy  the  continuity  of  the  body  or 
relieve  it  from  the  presumption  of  knowl- 
edge of  the  official  acts  appearing  of  record 
of  a  former  council. — Id. 

8.  The  provision  in  the  charter  of  the  city  of 
Albany  prohibiting  any  member  of  tlie  Com- 
mon Council  to  incur  any  expense  in  behalf 
of  the  city  for  repairs  or  supplies,  unless 
previously  ordered  by  the  Council,  does  not 
prevent  the  city  from  paying  a  debt  for 
work  or  supplies  of  which  it  has  received 
the  benefit,  although  it  was  originally 
created  under  the  direction  of  a  member  of 
the  Council  in  excess  of  his  authority. — Id. 

4.  Under  the  provisions  of  Chap.  476,  Laws  of 
1871,  the  city  of  Rochester  has  power  to 
condemn  lands  and  construct  a  sewer  out- 
side of  the  city  limits  where  such  sewers 
are  necessaiT  to  afford  outlets  to  sewers 
within  such  limits,  and  this  power  includes 
the  right  to  agree  with  the  owners  of  such 
lands  as  to  the  terms  upon  which  it  mav 
occupy  the  same  without  taking  proceed- 
ings therefor. — Little  v.  The  City  of  Roclies- 
Ur,  513. 

5.  Such  an  agreement  and  the  construction  of 
a  sewer  in  pursuance  thereof  by  the  city  arc 
not  uUra  vires. — Id. 

See  Costs,  28,  29  ;  Election;  Negligence, 
7 ;  Nuisance. 

MURDER. 

See  Jurors,  1.  - 

MUTUAL  BENEFIT  SOCIETIES. 

1.  Defendant's  by-laws   provided,  that    any 
member,  by  written  notice  to  the  Board  of 
Management,  might  designate  to  whom  the 
sum  due  at  the  time  of  his  death  shall  be 
paid.     On  October  25,  1875,  plaintiff's  son, 
a  member,  so  designated  plaintiff,  and  a 
certificate  was  thereupon    ii-sued    to    her 
agreeing  to  make  such  payment  to  her  on  I 
his  death.     Thereafter  plaintiff's  son,  with-  . 
out  her  knowledge,  surrendered  to  defend    ! 
ant  said  certificate,  and  received  in  place 
thereof  a  new  certificate  designating  another 
j)er8on  to  whom  the  money  should  l)e  paid, 
and    three   days    afterwards    died.     Held, 
That  the  power  of  designation  was  not  ex- 
hausted by  one  designation,  and  that  the 
certificate  was  not  operative  as  a  contract 
between  plaintiff  and  defendant. — Beady  v. 
Tfie  Bank  Clerks*  Mut.  Ben.  Assn.,  464, 
Vol.  17.— No.  20b. 


See    Benevolent   Associations  ;    Injunc- 
tion, 8. 

NATIONAL  BANKS. 

1.  An  act  of  insolvency,  within  the  meaning 
of  §  5,242  of  the  Revised  Statutes  of  the  IL 
S.  prohibiting  the  issuing  of  any  atlacliment 
against  the  property  of  a  National  Bank 
which  has  committed  such  an  act,  is  any 
act  proceeding  from  the  inability  of  the 
bank  to  pay  its  debts  in  the  ordinary  course 
of  its  business,  and  such  an  act  may  be 
committed  notwithstanding  the  fact  that 
the  bank  may  be  solvent  in  the  sense  of  its 
assets  being  ultimately  sufllcient  to  pay  its 
debis  with  careful  management  and  a  pro- 
per disposition  of  its  property. — The  Market 
NaU.  Bk.  V.  The  Pacific  Natl.  Bk.,  840. 

See    Attachment,    11,    12,    18-20;   Mort- 
gage, 22. 

NEGLIGENCE. 

1.  In  the  case  of  a  child  of  tender  years, 
where  the  circumstances  would  justify  the 
inference  that  he  was  misled  or  confused 

.  as  to  the  actual  situation,  and  that  his  con- 
duct was  not  unreasonable  under  the  cir- 
cumstances and  in  view  of  his  age,  the 
question  of  contributory  negligence  is  for 
the  jury,  although  he  may  have  omitted 
some  precaution  which  in  the  case  of  an 
adult  would  be  deemed  conclusive  evidence 
of  negligence. — Barry  v.  The  N.  T.  C.  db 
U.  R.  RR.  Co.,  38. 

2.  In  an  action  for  causing  death  by  negli- 
gence, where  it  appeared  that  defendant,  an 
apothecary,  sold  a  poisonous  substance  to 
decctised,  but  put  no  label  marked  'poi- 
son" on  the  package,  and  defendant's 
clerk  testified  that  defendant  informed  de- 
ceased that  it  was  poison  and  cautioned 
him  respecting  the  quantity  he  should  take, 
Held,  That  a  question  of  fact  was  raised  for 
the  jury  to  determine,  and  that  it  was  error 
to  direct  a  verdict  for  defendant.— TFb/i^ 
fahrt  V.  Beckert,  54. 

3.  It  is  for  the  jury  t«  say  whether  deceased 
was  guilty  of  contributory  negligence  in 
not  leaping  from  his  wagon  immediately 
upon  the  approach  of  danger  without  mak- 
ing any  effort  to  save  the  team  in  his  charge. 
— 3?^// V.  The  N.  Y,  C.  iScH,  R.  RR.  Co,,  79. 

4.  Where  there  was  no  proof  of  due  care  on  the 
part  of  deceased  and  the  only  witness  who 
saw  him  killed  testified  that  he  was  run- 
ning, with  his  head  down,  obliquely  across 
the  track  toward  the  engine  and  did  not 
look  up  toward  the  engine  until  he  was 
directly  in  front  of  it  on  the  track,  and  it 
was  shown  tliat  the  engine  could  have  been 
seen  at  a  much  greater  distance  than  was 
necessary  to  enable  deceased  to  avoid  it. 
Held,  That  a  refusal  to  non-suit  was  erro- 
neous; that  the  circumstances  were  all  in- 
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consistent  with  the  theory  that  deceased 
exercised  due  carc—Becht  v.  Corbiu,  97. 

5.  Plainliflf  was  employed  by  defendant  as  a 
hod-carrier  in  the  erection  of  a  certain 
building,  and,  while  standing  near  the  foot 
of  a  ladder,  awaiting  his  turn,  the  ladder 

,  broke,  and  the  man  using  it  fell  upon  plain- 
tiff. I  blowing  him  from  the  platform  into  a 
well-hole,  whereby  he  suffered  severe  in- 
juries. The  evidence  showed  that  the  ladder 
was  negligently  constructed  by  defendant's 
foreman  for  use  in  defendant's  business. 
Ueld^  That  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  standing  near  the 
foot  of  the  ladder  ;  that  it  was  immaterial 
by  whom  the  laddbr  was  constructed,  so 
long  as  it  was  furnished  by  and  with  de- 
fendant's direction  for  use  in  his  business  ; 
that  the  damages  were  not  too  remote  ;  and 
that  a  verdict  for  plaintiff  should  be  sus- 
tained.— Ryan  v.  Miller,  112. 

6.  There  was  a  conflict  of  testimony  as  to 
whether  the  round  of  the  ladder  which  gave 
way  was  the  first  or  the  third  round,  and 
the  evidence  clearly  showed  that  the  third 
round  was  put  in  by  the  foreman,  but  there 
was  a  question  for  the  jury  whether  or  not 
the  first  round  was  put  in  by  a  stranger  to 
defendant.  Defendant  requested  the  court 
to  charge  that,  "if  the  jury  are  satisfied 
that  the  round  which  broke  *  *  *  was 
not  put  on  the  ladder  by  defendant  or  his 
foreman,  plaintiff  cannot  recover,"  which 
was  refused.  Ueld,  No  error;  the  request, 
if  charged,  would  have  authorized  the  jury 
to  find  that  the  third  round  was  not  put  on 
by  the  foreman,  which  was  against  the  ev- 
idence.— Id, 

7.  Plaintiff,  while  walking  upon  the  sidewalk 
upon  a  clear  day,  slipped  upon  ice  and 
fell,  suffering  severe  injury.  The  evidence 
showed  that  two  or  three  days  before  snow 
had  fallen;  that  water  was  allowed  to  flow 
across  the  sidewalk  from  a  leader,  contrary 
to  a  city  ordinance,  which  water  froze  and 
thawed  as  the  weather  changed,  and  that 
there  had  been  ice  there  a  few  days  prior 
to  the  accident.  Held,  Suflacient  to  submit 
to  the  jury  the  question  whether  defendant 
had  sufficient  constructive  notice  of  the 
condition  of  the  sidewalk  to  charge  it, 
and  also  that  the  above  ordinance  was  prop- 
erly received  in  evidence. — Beich  v.  The 
"  yor,  dc.,of  N.  Y.,  140. 


8.  While  previous  knowledge  of  a  dangerous 
situation  or  impending  danjrer,  from  which 
a  person  of  ordinary  intelligence  and  pioi- 
dence  might  reasonably  apprehend  injury, 
generally  imposes  upon  him  the  duty  of 
exercising  greater  care  and  caution  in  ap- 
proaching it,  the  degree  of  care  required  is 
18  a  question  of  fact. — Palmer  v.  veaHiw, 
145. 

9.  Plaintiff  was  injured  by  catching  her  foot 
in  a  hole  in  the  stair  covering,  of  which  she 
had  knowledge,  while  descending  the  stairs. 


!  Held,  That  whether  it  was  negligence  for 
I  her  not  to  take  hold  of  the  banisters  and  to 
!      wear  her  cloak  as  she  did  were  questions  of 

fact  for  the  jury,  and  that  it  was  not  error 

to  refuse  to  nonsuit. — Id. 

10.  Plaintiff  was  injured  while  coupling  cars. 
These  cars  were  not  equipped  with  the  buf- 
fers ordinarily  used,  but  simply  with  thin 
strips  of  wood  about  three  inches  wide,  and 
which,  as  any  inspection  would  have 
shown,  were  wholly  unfit  to  protect  plain- 
tiff, who  only  discovered  the  defect  while 
in  the  act  of  coupling,  loo  late  to  save  him- 
self from  injury.  Held,  That  it  was  no 
part  of  plaintiff^s  duty  to  examine  the  car 
for  such  a  defect;  that  it  was  no  evidence 
of  negligence  on  the  part  of  plaintiff  that  he 
failed  to  examine  the  car  under  the  circum- 
stances; that  the  fact  that  the  cars  were  the 
property  of  other  railroad  lines  is  not  ma- 
terial; that  even  if  it  be  shown  that  plain- 
tiff was  aware  of  the  defect,  and  that  he 
continued  in  the  employ  of  defendant,  this 
does  not  ipso  facto  preclude  plaintiff  from  a 
recovery  in  this  action. — Gottlieb  v.  Tke  N. 
r.,  L.  E.  <Sb  W.  RR,  Co.,  156. 

11.  It  is  well  settled  that  a  railroad  company 
owes  to  its  employees  the  duty  of  provid- 
ing and  maintaining  its  operative  machinery 
in  good,  safe  and  suitable  condition,  so  as 
to  protect  them  against  danger,  so  far  as 
reasonable  care  can  do  it,  and  any  failure  in 
that  respect  is  negligence  of  the  corporation 
itself.— /d. 

12.  In  an  action  for  damages  against  a  rail- 
road company  for  injury  sustained  by  a 
passenger  on  account  of  the  company's  em- 
ployee's negligence  in  leaving  a  draw- 
bridge open  and  thereby  causing  a  train  to 
be  wrecked  to  the  injury  of  the  passengers, 
the  fact  of  the  britl«'e-keeper's  inability  to 
read  and  write  cannot  be  considered  by  the 
jury  in  augmeutation  of  damages,  as  it  does 
not  follow  from  this  inability  that  the  per- 
son so  employed  could  not  accurately  dis- 
charge all  the  duties  incident  tohisemploy- 
meni. — Brooks  v.  The  N.  Y.  cfe  Greenwood 
LakeRR.  Co.,  300. 

13.  In  action  for  negligence  the  court  re- 
fused to  charge  that  defendant  was  entitled 
to  any  doubt  the  jury  might  have,  and 
charged  that  if  there  was  any  doubt  as  to 
defendant's  liability  it  must  be  fairly  proved 
*'  by  a  fair  and  just  preponderance  of  the 
evidence,  not  beyond  all  doubt."  Hdd, 
Correct. — Probst  v.  Delamater,  355. 

14.  The  tenant  of  premises  in  the  city  of 
Syrjicuse  is  under  no  duty  to  keep  the  ad- 
joining sidewalk  in  repair  unless  be  has 
agreed  in  his  lease  so  to  do. — Atery  v.  The 
Oity  of  Syracute,  358. 

15.  Plaintiff  was  injured  by  falling  on  a  de- 
fective sidewalk  adjoining  premises  of 
which  he  was  a  tenant.  IMd,  That  in  the 
absence  of  evidence  to  show  that  he  had 
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covenanted  to  repair  the  sidewalk  or  had 
created  a  nuisance  or  obstruction  tliercon 
he  was  not  guiliy  of  contributory  negli- 
gence in  failing  to  repair. — Id, 

16.  In  an  action  for  injuries  caused  by  a  de- 
fective sidewalk,  evidence  that  other  per- 
sons were  injured  by  falling  upon  it  while 
out  of  repair  is  admissible. — /(/. 

17.  The  court  in  charging  as  to  constructive 
notice  of  the  defect,  said:  "Not  in  order 
for  even  a  week  would  be  suOlcient.  Some 
courts  have  held  a  week,  some  a  little 
longer."    UM,  Error.— /d. 

18.  Where  a  railway  passenger  safely  alighted 
at  a  station  before  his  train  had  stopped  and 
was  killed  by  a  passing  locomotive  as  he 
was  walking  by  the  side  of  his  own  train, 
still  in  motion,  Held,  That  after  alighting 
the  passenger  was  bound  to  use  the  same 
care  as  would  be  required  of  a  person  on  a 
highway,  and  the  question  of  negligence 
in  running  the  locomotive  which  killed 
him  is  for  the  jury. — Parmns  v.    The  N,  Y. 

a  iSbH.  R.  ak  Co.,  479. 

19.  Defendant  contracted  with  the  county  for 
the  services  of  convicts,  to  be  performed  in 
shops  within  the  prison  walls.  Plain tiflP 
was  employed  by  contractors  engnged  in 
repairing  the  building,  and  while  so  doing 
fell  down  an  elevator  used  by  defendant 
and  was  injured.  Held,  That  defendant 
was  not  liable. — Cunningliam  v.  The  Bay 
Stales.  &L.  Co.,  488. 

20.  In  an  action  to  recover  damages  for  in- 
juries caused  by  the  negligence  of  defend- 
ant, a  plaintiflP,  who  is  a  dealer  in  gold  and 
silver  and  keeps  his  wares  in  a  safe  which 
can  be  opened  only  by  himself,  is  not  en- 
titled to  recover  damages  for  a  loss  of  sales 
accruing  during  his  absence  from  his  busi- 
ness on  account  of  his  injuries,  unless  he 
proves  that  when  he  came  to  make  sales, 
after  he  returned,  he  sustained  actual  losses. 
^Phyfe  V.  The  ManJiattan  R.  Co.,  503. 


21.  If  a  railroad  company  has  exercised  rea-  ' 
sonable  care  in  providing  rules  and  instruc- 
tions for  the  conduct  of  brakemen,  a  single 
gross  violation  of  such  rnles  and  instruc- 
tions by  a  brakeman  will  not  charge  the 
company  with  gross  negligence  as  a  ground 
for  the  recovery  of  exemplary  damages. —  ' 
Id, 

I 

22.  In  an  action  to  recover  for  personal  inju- 
ries, declarations  made  to  a  third  party  i 
other  than  a  physician  by  plaintiff  as  to  her 
suffering  pain,  in  connection  with  facts  or 
acts  tending  to  show  her  suffering,  are  ad- 
missible.—JVt<jA6»/«  V.  Tfie  Brooklyn  City  RR. 
Co.,  630. 

23.  In  an  action  to  recover  damage  suffered 
by  plaintiff  in  falling  down  the  well  of  an 
elevator,  provided  by  defendant  for  the  use 
of  his  tenants,  of  whom  plaintiff  was  one, 


it  appeared  that  plaintiff  walked  from  the 
street  door  towards  the  elevator,  and  saw 
that  the  elevator  door  was  open,  as  he  had 
often  before  seen  it,  and  that  the  boy  who 
ran  it  was  seated  beside  the  elevator  ;  that 
it  was  so  dark  that  plaintiff  could  not  see 
the  boy's  face,  though  plaintiff  saw  he  was 
in  a  nodding  position  ;  that  plaintiff  sup- 
posing the  platform  to  be  there  stepped  in- 
side and  fell  to  the  bottom.  Held,  That  the 
question  of  plaintiff's  negligence  was  prop- 
erly left  to  the  jury  ;  that  it  was  for  them 
to  decide  whether  or  not  the  acts  of  the 
boy,  defendant's  agent,  were  not  such  as  to 
throw  defendant  off  Ids  guard. — Daioson  v. 
Sloan,  535. 

24.  A  party  is  not  chargeable  with  the  negli- 
gent acts  of  another  who  contracts  to  do 
certain  work  if  the  employment  of  the  con- 
tractor is  an  independent  one,  unless  the 
work  as  authorized  by  the  contract  neces- 
sarily produces  the  injury,  or  unless  the  in- 
juries were  occasioned  by  the  omission  of 
some  duty  imposed  upon  him. — Martin  v. 
T?ie  Tribune  Assn.,  549. 

25.  Plaintiff  was  injured  by  reason  of  a  loose 
plank  in  a  defective  sidewalk,  the  defect 
being  in  the  stringers.  Held,  That  under 
the  circumstances  the  question  of  contrib- 
utory negligence  was  properly  left  to  the 
jury. —  Van  Alstine  v.  The  Tntsteee  of  the 
Village  of  Clyde,  665. 

See  Common  Carbibrs  ;  Executors,  17 ; 
Limitations,  4,  5,  7 ;  Master  and  Serv- 
ant ;  Nuisance,  3 ;  Railroads,  1,  2,  9, 
10,  14-20. 

NEGOTIABLE  PAPER. 

1.  In  an  action  upon  a  written  instrument  to 
recover  a  sum  of  money  alleged  to  have 
been  loaned,  defendant  was  allowed  to 
show  that  by  a  prior  arrangement  the  par- 
ties represented  by  plaintiffwere  to  advance 
money  in  anticipation  of  debts  owing  by 
them,  for  which  defendant  was  to  give  as 
a  receipt  the  instrument  in  question  ;  that 
defendant  was  to  apply  the  money  in  pay- 
ment of  such  debts,  and  upon  his  doing  so 
the  instrument  was  to  be  returned  to  him. 
Held.  No  error ;  that  the  written  instru- 
ment did  not  constitute  the  ^reement,  but 
was  only  evidence  of  apart  of  it.  and  being 
relied  on  by  plaintiff,  defendant  had  a 
right  to  show  the  whole  transaction. — 
JuiUiardY.  Chaffee,  218. 

2.  Where  a  third  person  gives  his  promissory 
note  to  a  firm  of  brokers  who  have  pur- 
chased and  are  carrying  for  their  principal 
stocks,  to  secure  said  brokers  against  loss 
thereon,  and,  as  a  part  of  the  same  transac- 
tion, the  principal  gives  to  said  brokers  an 
order,  good  until  revoked,  to  sell  said 
stocks  only  when  they  reach  a  certain 
figure,  said  brokers  may  recover  upon  said 
note  at  its  maturity  and  hold  the  proceeds 
to   secure    them    against   loss   until   said 
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Blocks  reach  the  flgnres  nnraed  in  said  or- 
der—this without  regard  to  the  question 
whether  they  liave  suffered  loss  at  the  time 
of  bringinj?  the  action.— UerUJield  ei  al.  v. 
Aaron,  809. 


8.  Parol  evidence  is  inadmissible  to  prove 
that  the  contract  of  indorsement  was  dif- 
ferent from  what  the  indorsement  imported. 
Cramer  v.  Lovejoy,  381. 

4.  In  an  action  upon  a  promissory  note  against 
an  endorser,  the  answer  did  nut  deny  plain- 
tiff's ownership,  but  alleged  that  it  was  in- 
dorsed and  placed  for  negotiation  in  the 
hands  of  one  S.,  who  delivered  it  to  plain- 
tiff in  payment  of  a  debt,  or  as  collateral 
security,  Held,  That  payment  to  plaintiff 
will  discharge  defendant's  liability  and  en- 
title him  to  the  note  and  the  right  to  enforce 
it  against  the  prior  parties,  and  under  such 
circumstances  plaintiff  is  the  real  party  in 
interest  —F<?«^r  v.  Bullock,  397. 

5.  A  note  given  back  for  an  authorized  over- 
draft of  salary,  but  directed  by  the  employer 
to  be  charged  up  to  profit  and  loss,  cannot, 
in  the  hands  of  third  parties,  be  collected 
against  the  maker  where  the  seitlement 
takes  place  before  the  assignment  of  the 
note. — Browning  v.  Marvin,  428. 

6.  In  a  suit  upon  a  note  given  in  considera- 
tion of  legal  services,  where  plaintiff  has 
called  out  the  fact  that,  before  the  making 
of  the  note,  he  had  rendered  valuable  legal 
services  for  one  of  the  makers,  plaintiff  can- 
not complain  of  the  admission  of  evidence 
of  payment  to  him  of  considerable  sums  for 
his  services  besides  the  note. —  Woodbury  v. 
Colburn,  444. 

7.  A  payment  of  a  promissory  note  by  the  in- 
dorser,  after  suit  brought  against  the  maker, 
does  not  serve  as  a  defense  to  the  maker, 
but  inures  to  the  benefit  of  the  indorser. — 
T?ie  Concord  Granite  Co.  v.  French,  476. 

8.  When  it  had  been  the  custom  of  a  con- 
signor to  draw  upon  his  consignee,  and  to 
renew    such  drafts  by  drawing  new  ones, 
selling  the  same,  and  remitting  the  proceeds 
to  the  consignee  to  apply  to  the  payment  of 
the  previous  drafts;  and  when,   becoming  i 
embarrassed,    he    wrote  to  his  consignee  I 
stating  his  circumstances  and  requesting  to  j 
be  allowed  to  continue  his  drafts  and  remit-  ' 
tances  as  before,  and  the  consignee  replied  : 
without  giving  a  final  answer,    but  stating  ' 
that  he  relied  upon  the  renewal  of  an  in-  I 
debtedness  falling  due  upon  a  certain  date.  ' 
£r<?W,That  such  letter  amounted  to  a  promise  : 
on  the  part  of  the  consignee  that    drafts 
drawn  upon  him  for  the  purpose  of  such  1 
renewal   would  be  accepted   by  him,  and 
that  in  case  of  a  refusal  on  his  part  to  ac- 
cept such  drafts  they  C(mld  be  enforced  by 
law. — Ruiz  ei  al.  v.  Eenauld  et  al.,  638. 

See  Agency,  6  ;  Executors,  18  ;  Pleading, 
14 ;  Usury,  1, 


NEW  TRIAL. 


Sec  Appeal,  8,  4  ;  Criminal  Law.  11, 18 ; 
Evidence,  80  ;  Practice,  6,  20-22  25,28, 
80. 

N.  Y.  CITY. 

1.  Under  §  17,  sub.  10.  Chap.  885,  Laws  of 
1873,  the  Common  Council  has  the  power 
to  prescribe  the  work  which  shall  be  done 
and  of  what  it  shall  consist  in  respect  to 
regulating  street  pavements,  crosswalks, 
«&c.,  in  the  streets  above  59th  street,  not 
embraced  within  the  limits  of  or  immedi- 
ately adjacent  to  any  park  or  public  place  ; 
and  all  that  is  reserved  to  the  Department 
of  Public  Works  by  §  78  of  the  same  act, 
conferring  upon  that  department  the  pow- 
ers and  functions  previously  possessed  by 
the  Department  of  Parks  or  of  Pubhc 
Works  over  those  streets,  is  to  perform  or 
construct  the  works  prescribed  by  the  Com- 
mon Council  in  the  manner  ordered  and 
provided  for  by  that  body. — In  re  petition  of 
Seixae,  20. 

2.  The  Board  of  Assessors  of  the  City  of  New 
York  is  not  a  subordinate  department  of 
the  city  government,  but  is  of  the  nature  of 
an  independent  department,  wholly  created 
by  the  legislature,  and  consequently  the 
city  is  not  liable  for  injuries  caused  by  the 
misconduct  of  its  members.  The  proper 
method  of  reviewing  its  actions  and  cor- 
recting an  improper  aecisiou  made  by  it  is 
by  writ  of  certiorari.— ifewer  v.  T/ts  Mayor 
de.  ofN.  r.,  06. 

8,  Chap  729,  Laws  of  1872,  allowing  damages 
to  persons  whose  property  is  injured  hy  ft 
change  of  the  grade  of  the  street  on  which 
it  fronts,  created  a  new  right  and  provided 
a  remedy  for  its  violation  ;  such  remedy  b 
exclusive,  and  satisfaction  can  only  be  ob- 
tained by  pursuing  the  course  and  taking 
advantage  of  the  remedy  so  provided.— 
Id. 

See  Assessments,  4-7,  14 ;  Estoppel,  4 ; 
Limitations,  4,  6. 

NUISANCE. 

1.  Plaintiff  was  injured  by  falling  on  snow  or 
ice  which  had  accumulated  on  the  side- 
walk in  front  of  defendant's  premises  with- 
out any  fault  or  negligence  on  the  part  of 
the  latter,  who  had  made  no  changes  in  the 
house  or  lot  since  he  purchased  them. 
Hdd,  That  if  there  was  a  nuisance  it  was 
apparently  caused  by  the  omission  of  the 
city  to  have  the  snow  and  ice  removed,  and 
for  that  defendant  was  not  responsible.— 
Moore  v.  Gadsden^  118. 

2.  An  ordinance  of  a  city  is  not  of  itself  suffi- 
cient to  give  a  cause  of  action  to  a  party  in- 
jured by  an  act  in  violation  of  its  terms.— 
Id. 

8.  Mere  negligence  in  failing  to  remove  a  tern- 
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porary  obstruction  does  not  of  itself  consti- 
tute ft  nuisance  wliich  will  render  a  city  lia- 
ble for  a  wrong  where  such  obstruction  is 
only  claimed  to  have  been  carelessly  and 
negligently  caused. — Dickinson  v.  T?i€  May- 
or, dtc.  ofN,  r.,  193. 

OFFICERS. 

1.  Where  a  person  takes  proceedings,  under 
the  Revised  Statutes,  to  compel  the  deliv- 
ery by  another  to  him  of  the  books  and  pa- 
pers of  an  office,  such  person  should  at 
feast  show  a  prima  facie  title  to  the  office  ; 
and  this  is  properly  proved  by  the  official 
canvass  showing  claimant  to  have  received 
the  greatest  number  of  votes. — In  re  appli- 
cfUion  of  Case  v.  Campbell,  473. 

2.  Such  proceedings  to  compel  delivery  of 
books.  &c.,  are  not  to  be  used  to  try  the 
title  to  an  office  ;  and  where  the  result  of 
an  election  is  not  declared  by  the  official 
canvassers,  a  county  judge  has  no  power, 
upon  such  an  application,  to  take  evidence 
and  determine  the  result  of  the  election. — 
Id. 

See  Bonds.  1  ;  Costs,  27  ;  Removal;    Sure- 

TY6H1P,  2. 

PARENT  AND  CHILD. 

1.  In  an  action  for  enticing  and  harboring 
plain  I  iff 's  minor  child,  where  it  appears 
that  defendant  knew  that  she  was  a  minor 
and  that  her  father  was  living  and  assumed 
to  coiitrul  her  services,  and  the  evidence 
warrants  a  finding  that  the  desertion  of  the 
father's  service  was  brought  about  by  the 
acts  and  influence  of  defendant,  a  judg- 
ment for  plaintiff  will  not  be  disturbed. — 
McCarty  v.  BogardiLS,  486. 

2  Whether  defendant  used  efforts  to  induce 
the  child  to  resist  the  control  of  her  father, 
and  whether  the  girl  followed  the  wishes 
of  defendant  in  defiance  of  parental  rights 
are  questions  of  fact. — Id. 

PARTIES. 

1.  When  the  amount  of  a  draft  drawn  by  one 
bank  upon  another  is  fraudulently  increas- 
ed before  it  is  presented  for  payment  and 
the  bank  upon  which  it  is  drawn  pays  the 
draft  as  so  increased,  the  bank  making 
such  payment  is  the  proper  plaintiff  in  an 
action  to  recover  back  such  over-payment 
from  the  person  to  whom  it  was  made. — 
The  First  Nat.  Bk.  of  N.  Y.  v.  The  ConUnen- 
tal  Nat.  Bk.,  42. 

2.  It  is  inconsistent  with  the  letter  and  spirit 
of  the  Code  to  permit  one  to  sue  ns  a  poor 
person  who  has  parted  with  an  interest  in 
the  claim  upon  which  the  action  is  brought, 
though  the  assignment  thereof  be  to  her 
attorney  as  compensation  for  his  services. — 
Joyce  v.  Cooper,  60. 


8.  If  the  personal  property  belonging  to  a 
testator  is  insufficient  to  pay  his  debts  the 
only  remedy  of  a  judgment  creditor  is  by  a 
proceeding  against  the  real  estate  under  the 
statute.— Saf^^w  v.  IdcCann,  186. 

4.  An  assignee  of  a  deficiency  judgnaent 
against  the  executors  of  a  testator  obtained 
on  the  foreclosure  of  a  mortgage  upon  real 
estate,  of  which  the  testator  died  seized,  is 
not  entitled  to  intervene  and  serve  an  an- 
swer in  a  partition  suit  between  the  heirs 
of  the  testator,  in  which  suit  the  mortgagee 
was  originally  a  party  and  appeared  but 
served  no  answer. — Id. 

5.  Section  451  of  the  Code  does  not  permit 
the  use  of  a  fictitious  name  applicable  to  no 
specific  individual,  but  adopted  as  an  expe- 
dient to  cover  the  name  of  a  person  not  in- 
tended to  be  sued  and  whom  plaintiff  only 
purposes  to  make  a  defendant  if  he  discov- 
ers  later  that  he  ought  to  do  so.  It  applies 
to  a  case  where  a  cause  of  action  is  known 
to  exist  against  one  whose  name  only  is  un- 
known, and  not  where  a  cause  of  action  is 
not  known  to  exist  against  a  person  whose 
name  and  identity  are  known. — TTu  Town 
of  Hancock  v.  The  First  Natl,  Bk.,  282. 

6.  Only  such  parties  as  have  present  interests 
in  the  real  estate  which  is  the  subject  of  an 
action  to  admeasure  dower  arc  necessary 
parties  thereto. — 0*  Connor  et  al,  v.  Qarri- 
ganetal.,  802. 

7.  Prior  to  the  Code  of  Civil  Procedure,  con- 
tingent legatees  were  not  necessary  parties 
to  an  accounting  before  the  Surrogate  by  an 
executor. — Id. 

8.  Where  a  stockholder  in  a  corporation  al- 
leged mismanagement  by  its  president  and 
treasurer,  and  at  the  request  of  the  stock- 
holder action  was  brought  by  said  corpora- 
tion against  said  president  and  treasurer, 
who  practically  controlled  both  sides  of 
the  action.  Held,  That  the  stockholder 
should  be  made  a  party  defendant  as  being 
a  party  who  had  an  interest  in  the  subject 
matter,  within  §  452  of  New  Code.— 2%^ 
Ithaca  Gaslight  Co.  v.  Tremain  et  at,,  458. 

9.  It  seems,  that  having  been  made  a  defend- 
ant, the  stockholder  might  under  New 
Code,  §  521,  set  up  against  his  co-defend- 
ants their  mismanagement  of  the  corpora- 
tion.—/d. 

10.  One  who,  as  an  agent  for  another,  has 
possession  of  commercial  paper  for  the  pur- 
pose of  collection  only,  and  who  has  no  in- 
terest therein  himself,  cannot  maintain  an 
action  thereon.  He  is  not  a  trustee  of  an 
express  trust  within  the  meaning  of  the 
Code. — Iselin  et  al.  v.  Rowlands,  480. 

SeeDREDS,  1;  Eminent  Dokain,  1;  Injunc- 
tion, 2 ;  Mandamus,  1 ;  Ni^gotiable  Pa- 
PEB,  4  ;  Pleading,  4  ;  Subrogates,  2  ; 
Taxation,  4,  0. 


Digitized  by 


Google 


622 


INDEX. 


PARTITION. 

1.  Delay  in  entering  final  judgment  in  a  par- 
tition Ruit  will  n«)t  relieve  the  purchaser  at 
the  partition  sale  of  iiis  purcliasc,  particu- 
larly in  the  absence  of  proof  of  any  loss 
sustained  by  him  l)y  reason  of  the  delay. — 
Frost  V.  Hirschherg  ft  al.,  224. 

2.  An  action  for  partition  of  real  estate  can  be 
maintained  by  joint  tenants  or  tenants  in 
common  in  a  vested  remainder  or  reversion 
only  wlien  the  property  which  is  the  sub- 
ject of  the  action  is  capable  of  an  actunl 
division.  Tlie  properly  cannot  be  sold  in 
Biicli  an  action,  and  if  it  appears  at  any 
stage  thereof  that  partition  cannot  be  made 
without  great  prejudice  to  the  owners  the 
complaint  must  be  dismissed. — Hvghes  etaX. 
V.  Hughes  etcU.,  346.  • 

See  Assessments,  11;  Lien,  1 ;  Parties,  8,  4 
PARTNERSHIP. 

1.  Where  one  member  of  a  partnership,  with 
ihe  full  consent  of  all  his  co-partners,  trans- 
fers his  entire  interest  in  the  firm  to  another, 
by  such  consent  the  co-partners  adopt  such 
transferee  as  their  co  partner,  and  render 
themselves  liable  to  be  called  upon  by  ac- 
tion in  any  case  of  indebtedness  of  the  old 
firm. — Radel  v.  MeMorran  et  al.,  258. 

2.  Where  the  complaint  in  an  action  against 
partners  upon  a  firm  liability  alleges  only  a 
general  partnership,  and  the  answer  of  one 
of  the  defendants  sets  up,  by  way  of  avoid- 
ance, a  limited  partnership,  it  is  competent 

■  for  plaintiff  to  show  upon  trial  the  falsity  of 
the  statutory  certificate  of  payment  of  capi- 
tal, &c.,  for  the  purpose  of  charging  said 
defendant  as  a  general  partner.— 67iarp  v. 
Hutchinson,  288. 

3.  Where  some  of  the  members  of  a  firm  made 
a  written  proposal  to  another  partner  as 
follows:  "We  hereby  offer  to  sell  and 
transfer  to  Cbarles  Winslow  all  of  our 
right,  title  and  interest  in  and  to  the  part- 
nership property  and  assets  of  the  firm  of 
Winslow.  Moore  &  Co.,  of  which  we  are 
members,  for  the  sum  of  seventy-eight  hun- 
dred dollars,  to  be  paid  when  the  convey- 
ance of  our  said  interest  is  made,  he  to 
fully  protect  us  and  save  us  hnrmless  of 
and  from  all  the  outstanding  liabilities  and 
indebtedness  now  existing  against  said  firm. 
In  case  he  does  not  accept  this  offer,  we 
hereby  offer  to  him,  for  his  interest  in  said 
firm,  the  sum  of  twenty-five  hundred  dol- 
lars, in  cash,  on  his  conveying  the  same  to 
us,  and  to  fully  protect  and  save  him 
harmless  from  all  the  liabilities  and  in- 
debtedness now  existing  against  said  firm. 
This  offer  to  be  accepted  on  or  before  the 
first  of  January,  1881,"  and  the  latter  on 
30th  December,  1880,  signed  and  delivered 
to  each  of  the  makers  of  the  proposition  a 
writing,  addressed  to  them,  as  follows: 
"Gentlemen— I  hereby  accept  your  offer 


to  sell  your  interest,  assets  and  property  of 
Winslow,  Moore  &  Co.  for  $7.8U0.  I  will 
be  prepared  to  accept  the  transfer  and  pay 
the  money,  etc.,  at  W.  &  J.  D.  Kernau's 
oflBce  on  Friday,  December  31,  IbSO,  at  2 
p.  M."  Held,  A  good  acceptance  to  bind 
the  partnei-s  making  the  offer. —  Window  v. 
Moore  etal,  429. 

4.  Where  a  partner  agrees  to  devote  his  whole 
time  to  the  general  management  of  the  part- 
nership business,  for  which  he  is  to  receive 
a  certain  sum  from  the  partnership  as 
wages  irrespective  of  profits,  and  is  pre- 
vented by  sickness  from  rendering  such 
service,  he  cannot  recover,  the  agreement 
to  furnish  labor  being  specific. — Hunter  v. 
Little  etal,  600. 

See  Fraud,  4;  Dower,  1, 8;  Injunction,  7, 9, 
10;  Pleading,  17;  Reference,  4. 

PAYMENT. 

1.  As  between  a  mortgage  and  an  open  ac- 
count a  general  payment  will  be  applied 
upon  the  mortgage. — Oriswold  v.  The  Oium- 
daga  Co.  Savgs.  Sk.,  425. 

2.  Plaintiff  held  two  mortgages  and  an  open 
account  against  one  S.  Portions  of  the 
mortgaged  property  were  released  and  sold 
and  the  proceeds  applied  on  the  mortgages. 
A  mortgage  taken  on  one  of  the  sales,  suffi- 
cient in  amount  to  cancel  either  the  mort- 
gages or  the  account,  was  assigned  to 
plaintiff  without  direction  as  to  its  applica- 
tion, and  no  apnlication  was  made.  Hdd, 
That  the  only  just  and  equitable  application 
of  the  proceeds  of  such  mortgiige  was  upon 
the  mortgages  and  not  on  the  account— /«f. 

Bee  Executors,  14;  Mortgage.  3;  Statute 
OP  Frauds,  1. 

PHYSICIANS. 
See  Evidence,  15,  43. 

PLEADING. 

1.  Section  2957  of  the  Code  does  not  prohibit 
a  plaintiff  from  making  the  cause  of  action 
on  which  he  relies  in  the  Supreme  Court 
perfect  by  such  new  allegations  as  are 
needed  for  that  purpose.— /«w  v.  The  Erie 
Preserving  Co.,  97. 

2.  Plaintiff  having  sued  defendant  in  justice's 
court  for  a  penalty  for  obstructing  a  high- 
way, a  plea  of  title  was  interposed,  and 
this  action  begun  in  Supreme  Court;  the 
complaint  in  which  alleged  for  the  first 
time  that  defendant  was  a  corporation,  and 
this  allegation  \yas  stricken  out.  HeU, 
Error;  that  this  allegation  was  no  part  of 
the  cause  of  action,  but  simply  related  to 
defendant's  character  or  capacity.— ii. 

3.  A  denial  in  an  answer  "as  to  all  such  alle 
gations,   this  defendant  denies  the  same 
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either  upon  bis  own  knowledge  or  as  not 
having  any  knowledge  or  information  there- 
of sufficient  to  form  a  belief  in  respect  to 
the  same,"  is  not  sufficient  under  §  500, 
Code  Civil  Procedure. — Sheldon  v.  JSabin, 
105. 

4.  A  number  of  defendants  cannot  be  in- 
cluded in  one  action  brought  upon  con- 
tracts made  by  them  with  the  plaintiff  which 
are  several  in  their  terms,  for  such  contracts 
cannot  be  made  the  ground  of  a  joint  judg- 
ment against  all  the  defendants. — Edson  et 
al.  V.  Qirtan  et  al.,  106. 

5  When  a  defendant  does  not  answer,  but 
serves  a  demurrer,  the  demand  of  judg- 
ment is  a  material  part  of  the  complaint. 
Sec.  1207  of  the  Code  of  Civ.  Pro.  applies  in 
such  a  case,  and  the  relief  cannot  be  more 
favorable  than  that  demanded  — Id. 

6  When  a  defendant  demurs  to  a  complaint 
demanding  a  money  judgment  against  him 
on  the  ground  that  no  cause  of  action  is 
stated,  the  complaint  cannot  be  upheld 
upon  the  ground  that  facts  are  stated  suffi- 
cient to  entitle  plaintiff  to  an  accounting. — 
Id. 

7.  The  plaintiff  will  not  be  allowed  to  include 
by  supplemental  complaint  in  an  action  for' 
goods  sold  and  delivered  the  prices  of  goods 
the  credit  for  which  had  not  expired  when 
the  action  was  commenced. — Holler  v. 
Graf,  187. 

8.  In  an  action  to  recover  damages  for  in- 
ducing plaintiff  to  part  with  his  money  by 
false  and  fraudulent  representations,  the 
complaint  alleged  that  defendant  stated  to 
plaintiff  that  he  was  *'the  sole  owner  of  the 
stock  of  a  certain  corporation,  which  com- 
pany owned  and  held  the  title  to  about 
thirty-three  acres  of  land  situated,  etc  ,  hav- 
ing thereon  a  large  and  valuable  saw  mill 
♦  ♦  water  front  *  *  wharves,  all  of 
which  he  represented  to  be  of  great  value 
and  a  rare  investment.'*  And  further,  that 
defendant  * '  pretended  to  point  out  to  plain- 
tiff the  metes  and  bounds  of  said  lands," 
and  **  further  pointed  out  that  the  com- 
pany's lands  included,  etc."  Defendant's 
ownership  of  the  stock  was  fully  proven  by 
his  affidavits .  Upon  a  motion  to  vacate  an 
order  of  arrest,  Jleld,  That  the  clause 
*•  which  company  owned,  etc.,"  and  those 
which  follow,  are  to  be  deemed  descrip- 
tions of  the  property  made  by  the  pleader, 
and  not  allegations  of  statements  made  by 
defendant  to  plaintiff  ;  that  the  allegation 
**  all  of  which  he  represented  to  be  of  great 
value,  etc.,"  concerns  a  matter  of  opinion, 
not  of  fact.  That  the  words  "pretended  to 
point  out"  and  "pointed  out"  are  not  the 
equivalent  of  said  or  represented,  and  as 
the  above  were  the  false  representations 
relied  on  as  a  cause  of  action,  and  as  they 
were  not  slated  in  the  complaint  with  defi- 
niteness  and  certainty  sufficient  to  consti- 
tute such  a  cause  of"  action,  the  order  of 


arrest  must  therefore  be  vacated. — Schwenk 
et  al,  V.  NayloT,^\Q. 

9.  When  a  material  allegation  is  omitted  from 
the  complaint,  and  defendant  does  not  de- 
mur, but  puts  in  an  answer  setting  out  and 
answering  what  is  omitted  from  the  com- 
plaint, 80  that  the  parties  go  to  trial  upon  a 
full  knowledge  of  the  charge,  and  the 
record  contains  enough  to  show  the  court 
that  all  the  material  facts  are  in  issue,  it  is 
too  late,  upon  the  trial,  for  defendant  to 
object  to  the  complaint  as  not  containing 
facts  sutficient  to  constitute  a  cause  of  ac- 
tion.—ife(r^'  V.  Tfie  Phanix  Ins.  Co.,  253. 

10.  Where  the  complaint  alleged  "  that  plain- 
tiff was  the  owner  and  possessor  of  the  sum 
of  $500  on  deposit  with  the  Church  of  Al- 
phonse,  and  defendant,  without  the  knowl- 
edge and  consent  of  plaintiff,  did  take  and 
withdraw  the  said  funds  belonging  to  plain- 
tiff from  the  said  institution,  *  *  and 
did  appropriate  the  same  to  their  own  use, 
and  plaintiff  did  duly  demand  the  return 
of  said  moneys,  etc..  Held,  That  the  com- 
plaint was  not  demurrable  on  the  ground 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ;  that  the  money 
taken  was  not  to  be  deemed  the  property  of 
the  depositee,  but  of  the  plaintiff. — Mtilca- 
hey  V.  Devlin  et  al.,  808. 

11.  An  amended  answer  served  within  the 
time  for  an  amendment  as.  of  course  will 
not  be  stricken  out  on  the  sole  ground  that 
defendant  had  theretofore  noticed  the  cause 
for  trial. — Duyckinck  v.  Tfie  N.  T.  Elevated 
RR.  Co.  etal.,'6\Q. 

13.  A  defendant  is  bound  by  admissions  in 
his  answer. —  Wlnchell  v.  Winchell  et  al. ,  318. 

13.  An  allegation  in  a  complaint  on  a  judg- 
ment, that  a  judgment  was  recovered 
again  St  defendant  wiiich  was  duly  docketed, 
is  sufficient. — SpriugUein  v.  Gillett,  403. 

14.  An  answer  alleging,  as  a  defense  and 
counterclaim  to  an  action  on  a  promissory 
note,  that  its  consideration  consisted  of 
materials  to  be  used  by  defendant  in  his 
business  of  manufacturing  colors  and 
chemicals  ;  that  the  plaintiffs  knew  that  de- 
fendant purchased  the  materials  expressly 
for  that  purpose,  and  they  so  sold  them  to 
him  for  that  specific  purpose,  thereby  war- 
ranting such  materials  to  be  suitable  and 
proper   for    such    purpose    and    adapted 

I  thereto,  and  that  they  were  of  an  inferior 
I  quality  and  not  suitable  to  or  adapted  for 
I  ti)at  use,  and  that  by  reason  of  their  defects 
j  defendant  sustained  damaccs,  etc.,  is  not 
frivolous. — OanU  et  al.  v.  llolgate,  434. 

15.  In  an  action  for  conversion  of  cord  wood 
the  answer  alleged  that  defendant  bid  in 
the  premises  from  which  it  was  cut  on 
foreclosure  of  a  mortgage  held  by  it,  and 
took  judgment  for  a  deficiency,  and  that 
plaintiff,  who  knew  the  mortgagor  was  in- 
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solvent  and  who  was  in  possession  under  a  ' 
second  mortgage,  with  intent  to  cheat  and 
defraud     defendant    and    to    reduce    its  , 
security,  cut  said  wood  from  the  premises 
to  its  damage.    Held,   a  proper   counter-  I 
cX&im.— Carpenter   v.    Th€  Manhattan  Life 
Ins.  Co.,  511.  i 

16.  A  denial  in  the  following  form  is  insuffl-  i 
cient  to  raise  an  issue  :  *'  Defendant  denies 
each  and  every  allegation  in  said  complaint 
contained,  not  herein hef ore  specifically  ad- 
mitted or  denied." — Luce  v.  Alexander  et 
al.,  528. 

17.  An  action  was  brought  against  B  and 
others,  as  partners,  on  a  check  made  in  the 
firm  name,  and  an  answer  was  put  in,  veri- 
fied by  the  defendant's  attorney,  the  verifi- 
cation stating  that  the  attorney  had  person- 
al knowledge'  of  the  facts  from  conversa- 
tions which  he  had  had  with  B. ;  and  the 
answer  set  up  that  on  the  day  of  the  date 
of  the  check  B.  individually  made  a  check 
for  the  same  amount,  but  whether  it  was  i 
the  one  set  out  in  the  complaint  defend-  i 
ants  had  no  information  sufficient  to  form  a 
belief;  that  the  check  so  made  was  not 
made  by  or  on  behalf  of  the  firm,  or  of  its 
business  transactions  or  dealings;  that  it 
never  owned  or  had  possession  of  or  inter- 
est in  said  check,  or  ever  indorsed  or  de- 
livered il  to  plaintiff  or  any  other  person; 
that  it  was  made  by  B.  for  his  own  private 
concern  and  outside  of  the  business  of  the 
firm,  all  of  which  plaintiff  well  knew,  etc. 
Held,  That  said  answer,  so  verified,  was 
evasive  and  frivolous,  and  a  separate  judg-  ' 
ment  against  B.  thereon  was  proper. — 
Stedeker  v.  Bernai^,  540. 

See  Appeal,  2, 12;  Attorneys,  8,  4;  Conver-  ; 
8I0N,  8;  CoHPOUATiONS.  21;  Dispositions,  | 
10;  Limitations,  1-3;  Marine  Insurance;  ' 
Parties.  5;  Practice.  5,  11,  16,  29.  i 

POLICE,  ' 

1.  The  Police  Commissioners   arc   a  subor-  ' 
dinatc  and  administrative  tribunal  vested 
with  disciplinary  powers,  and  not  a  court  | 
limited  in  its  functions,  and  unless  some 
rule  of  law  is  violated  in  conducting  its  ' 
proceedings,  the  conclusion  of  the  Board  | 
should  he  upheld. — Tke  People  ex  ret.  Flana- 
gan V.  Police  Comrs.,  2S1.  | 


2.  Patrolmen  upon  the  police  force  do  not 
come  within  art.  3,  §  18,  of  the  constitution, 
prohibiting  the  passage  by  the  Legislature 
of  a  private  or  local  bill  creating,  increasing 
or  decreasing  fees,  percentages,  or  allowan- 
ces of  public  officers  during  the  term  for 
which  said  officers  are  elected  or  appointed. 
^Siuindley  v.  Tfie  CUy  of  Brooklyn,  548. 

See  Replevin,  6,  7. 

POOR. 

1.  An  overseer  or  superintendent  of  the 
poor  who  finds  a  pauper  in  his  county  or 


town  has  no  right  to  remove  such  pauper 
to  another  town  or  county  where  he  be- 
lieves he  belongs,  but  he  must  provide  for 
the  pauper  and  then  pursue  the  remedy  af- 
forded by  the  laws. — Smith  v.  Brunduge  et 
al.,  206. 

2.  One  who  is  an  inmate  of  the  poor  house 
at  the  expense  of  the  county,  although  not 
committed  as  a  pauper,  is  amenable  to  the 
rules  and  regulations  of  the  institution  so 
long  as  he  remains.— Spenee  v.  Brown,  518. 


See  Parties,  2. 

POWERS. 
See  Executors.  4, 23;  Wills,  1,  8.  4,  18-20. 

PRACTICE. 

1.  A  motion  for  extra  allowance  in  an  ac- 
tion tried  in  the  First  Judicial  District 
must  be  made  in  that  district,  although  the 
judge  who  presided  at  the  trial  resides  in 
another  district. — Hun  v.  Salter^  36. 

2.  A  notice  of  motion  for  a  preference,  re- 
turnable on  a  specified  day,  asking  that  the 
case  be  set  down  for  argument  on  a  subse- 
quent day,  is  not  a  sutlicient  compliance 
with  the  provisions  of  sub.  1  of  §  791  of 
the  Code  to  entitle  the  cause  to  a  prefer- 
ence on  the  calendar.— 7 A«  People  ex  rei. 
Augerstein  et  al.  v.  Kinney  et  al.,  52. 

3.  The  preference  authorized  by  subd.  6  of 
§  791  can  be  claimed  only  when  the  proof 
required  is  made  and  the  order  allowing 
the  preference  is  obtained  before  the  notice 
of  argument  is  served. — BartleU  v.  Mudiner 
eial.,  52. 

4  When  the  court  has  power  to  relieve  i 
parly  from  the  consequences  of  a  default  it 
is  a  question  of  discretion  as  to  whether  it 
will  do  so  or  not. — Lewi^  v.  JSteoens,  96. 

5.  A  stipulation  extending  a  defendant's 
time  to  answer  thirty  days  in  consideration 
of  his  promise  to  pay  something  on  account 
within  that  time  is  not  conditional,  and 
does  not  become  inoperative  on  account  of 
the  failure  of  the  defendant  to  comply  with 
the  terms  of  his  promise,  and  the  service  of 
an  answer  within  the  thirty  days,  without 
the  payment  of  anything  on  account,  is  a 
proper  and  regular  service. — Lavoson  et  al. 
y.  B^ynton,  109. 

6.  Counsel  for  plaintiflP,  in  summing  up, 
read  to  the  jury  the  printed  report  of  a  cer- 
tain case,  and,  upon  objection,  closed  the 
book  and  told  the  jury  what  was  in  the 
case,  and  that  it  was  on  "all  fours"  with 
the  present  case.  Upon  objection,  the 
Court  declined  to  direct  counsel  to  desist 
Held^  Error,  for  which  there  must  be  a 
a  new  trial.  Whether  or  not  counsel  con- 
tinued his  comments,  the  injury  had  been 
done,  and  was  allowed  by  the  ruling  of  the 


Digitized  by 


Google 


INDEX. 


626 


Court  to  remain  with  apparent  approval. — 
Reich  V.  T/ia  Mayor,  &c.,€fN.  r.,  140. 

7.  All  statutory  proceedings  must  conform 
to  the  requirements  made  by  the  statute  pro- 
viding for  them,  and  if  Ihey  fail  to  do  that 
then  the  Court  does  not  acquire  jurisdiction 
over  the  proceeding,  and  it  will  have  no 
authorit)r  to  make  any  adjudication  affect- 
ing the  rights  of  the  parties  designed  to  be 
controlled  by  it. — In  re  application  of  Vie 
PyrolufsUe  Manganese  Co.,  151. 

8.  An  exception  is  necessary  to  bo  taken 
for  the  purpose  of  authorizing  the  review 
of  the  legal  conclusions  of  the  court  upon 
the  trial  of  an  action  without  a  jury. — Bend 
V.  Buckman,  158. 

9.  Where  a  defendant  makes  no  motion  for 
a  non-suit,  asks  no  direction  of  a  verdict  in 
his  favor,  nor  excepts  to  the  submission  of 
the  facts  to  the  decision  of  the  iury  upon 
the  ground  that  a  case  has  not  been  made 
out.  ho  cannot  be  heard  to  make  an  obiec- 
tion  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict. — Slieely  v.  Cannon,  159. 

10.  A  non-suit  cannot  be  maintained  upon 
grounds  not  stated  in  the  motion,  if  such 
grounds  could  have  been  obviated  by  addi- 
tional evidence. — Storrs  v.  The  Congrega- 
tional Ch.,  cfec,  of  Wilmington,  179. 

11.  Upon  a  motion  to  open  a  default  for 
failure  to  answer,  strict  practice  requires 
that  a  copy  of  the  proposed  answer  be  served 
with  the  moving  papere,  but  upon  appeal  it 
will  be  held  sutUcieut  if  the  papers,  includ- 
ing the  order  to  sliow  cause,  show  upon 
tlicir  face  the  nature  of  the  proposed  de- 
fense and  that  it  is  good  and  sufficient,  e.  g,, 
a  settlement  between  the  parlies  before  the 
expiration  of  the  time  to  answer. — T/ie  Al- 
bert Fainter  Co.  v.  Van  Orden,  231. 

12.  A  judge  at  Special  Term  cannot  set  aside 
a  judgment  and  order  it  re-entered  for  the 
sole  purpose  of  enabling  a  party  to  make  an 
effectual  appeal. — Farso*'8  v.  Winne,  236. 

13.  A  line  of  examination  which  in  effect 
puts  in  evidence  the  affidavit  of  a  witness 
and  his  declarations  therein  made  a  long 
time  previous  to  the  trial,  instead  of  his 
direct  oral  statement  of  his  present  recol- 
lection, cannot  be  followed. — Hubbell  v, 
Botoe.  274. 

14.  Accordingly,  where  on  the  direct  exami- 
nation of  the  witness,  his  affidavit,  sworn 
to  a  year  before,  was  read  by  its  respective 
paragraphs,  and  ho  was  asked  "  if  he  swore 
to  thai,"  and  **if  it  was  true,"  and  his 
afflmative  answers  were  received,  Held, 
Error;  it  not  appearing  that  the  witness* 
recollection  was  defective  when  the  paper 
was  shown  to  and  read  by  him,  for  the 
purpose  of  aiding  his  memory. — Id. 

15.  A  county  court  has  no  power  to  order  the 
exceptions  taken  upon  a  trial  before  it  to  be 

Vol.  17.— No.  26c. 


heard  in  the  first  instance  at  the  General 
Term  of  the  Supreme  Court. — Johnson  v. 
The  N.  Y.,  Out.  dt  W.  BR.  Co.,  286. 

16.  Where  a  plaintiff  embodies  in  one  com- 
plaint two  similar  causes  of  action  which 
may  tend  to  confuse  the  jury,  he  should  be 
required  to  elect  before  trial  as  to  which 
cause  he  shall  stand  upon. —  Waller  v.  Lyon, 
305. 

17.  There  being  no  reason  for  saying  the  ver- 
dict is  against  the  weight  of  evidence,  no 
relevant  testimony  having  been  excluded, 
and  there  being  no  evidence  of  fraud,  the 
verdict  should  be  sustained. — MiUetl  v. 
Head  et  al.,  314. 

18.  A  reargument  at  General  Term  will  not 
be  allowed  where  the  moving  party  has 
allowed  his  time  to  appeal  to  the  Court  of 
Appeals  to  expire. — CuykendaU  v.  Douglass, 
315. 

19.  Where  plaintiffs'  pi^ima  facie  case  is  not 
overcome  Dy  a  preponderance  of  evidence, 
and  a  different  verdict  would  have  found 
plaintiffs  guilty  of  deliberate  perjury,  a 
verdict  for  plainliffs  will  not  be  disturbed. 
^Pooretal.  v.  Tlie  NaVl  Union  Bk.,  320. 

20.  If  the  trial  judge  expresses  his  opinion 
on  the  merits  of  a  case  in  the  presence  of 
the  jury  the  proper  method  of  review  is 
either  by  a  motion  upon  the  minutes  or  by 
including  such  expression  in  the  case  and 
moving  for  a  new  trial  upon  such  case, 
since  such  an  expression,  if  improper, 
would  raise  a  point  of  law  to  be  reviewed 
by  a  case  containing  the  proceedings  upon 
the  ixioX.^WooUey  v.  SUvens,  382. 

21.  Such  an  expression  of  opinion  cannot  be 
reviewed  upon  a  motion  for  a  new  trial  on 
the  ground  of  surprise,  under  §  998  of  the 
Code  of  Civ.  Pro.,  made  upon  affidavits 
establishing  the  fact  that  the  trial  judge 
expressed  such  opinion. — Id. 

22.  Where  the  justice  presiding  at  trial  term 
formally  and  without  argument  or  examina- 
tion denied  defendant's  motion  upon  ihe 
minutes  for  a  new  tHal,  from  which  decis- 
ion an  appeal  was  taken,  pending  which 
defendant,  after  the  expiration  of  ihe  term, 
having  found  an  authority  in  his  favor, 
obtained  an  order  to  show  cause  from  tiie 
same  justice,  sitting  in  Special  Term,  why 
a  new  trial  thould  not  be  granted  on  the 
pleadings,  proceedings  and  the  case  and 
exceptions,  which  motion  was  granted. 
Held,  That  the  motion  was  properly  enter- 
tained ;  that  it  was  within  the  discretion 
of  the  justice  to  grant  leave  to  renew,  upon 
new  and  different  papers,  a  motion  which 
he  had   before  denied. — Schmidt  v.  Cohn, 


23.  It  is  not  the  province  of  courts  to  decide 
abstract  questions  of  law,  disconnected 
from  the  granting  of  actual  relief. — Orow 
V.  SneU,  400. 
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24.  Where  the  evidence  as  to  nn  agreement 
set  up  as  a  defence  was  conflicting,  defend- 
ant and  lier  husband  wiih  two  otlier  wit- 
nesses leslifying  that  it  existed,  and  plain- 
tiff testifying  positively  that  it  dia  not, 
Held,  That  the  question  of  fact  was  one  for 
the  jury,  and  that  their  verdict  in  favor  of 
plaintiff  wouhl  not  be  disturbed. — Ecarts 
v.  Burton,  401. 

25.  Where  the  evidence  is  such  that  the  jury 
might  allow  some  small  items  of  couuter- 
claim  the  charge  should  be  clear  and  dis- 
tinct and  of  such  tenor  that  the  questions 
in  relation  to  such  items  shall  be  fairly  and 
fully  left,  to  the  jury.  Where  the  charge 
is  vacillating  in  that  respect  a  new  trial 
should  be  granted. — Id. 

26.  Where  the  verdict  is  clearly  the  result  of 
a  biased  or  partial  view  of  the  evidence,  by 
which  great  injustice  has  been  done,  this 
court  may  and  ought  to  set  the  verdict 
aside. — SJieldon  et  al.  v.  Cleits,  401). 

27.  In  order  to  obtain  an  adjournment  of  a 
trial  on  nccount  of  the  absence  of  a  material 
witness,  it  must  be  shown  that  the  attend- 
ance of  the  witness  can  be  had  in  a  reason- 
able time,  and  where  the  affidavits  disclose 
no  time  they  are  defective. — Brawn  v.  Mo- 
ran,  488. 

28.  Such  a  motion  is  addressed  to  tlie  discre- 
tion of  the  trial  judge,  and  in  the  Marine 
Court  such  discretion  may  be  reviewed  by 
the  General  Term  of  that  court,  but  not  by 
the  General  Term  of  the  Court  of  Common 
Pleas.— /d. 

29.  Where  defendants  are  intentsted  in  hav- 
ing a  suit  continued  and  regularly  disposed 
of,  the  court  mny  in  its  discretion  refuse  to 
allow  phunliff  to  discontinue.  So  where 
the  parties  are  interested  in  retaining  on 
the  record  an  answer  which  has  been  inter- 
posed, it  rests  in  its  discretion  whether  it 
will  permit  such  answer  to  be  withdrawn, 
and  its  discretion  is  not  reviewable  in  the 
Court  of  Appeals. — Cusliman  v.  Lelandet 
at.,  485. 

80.  It  is  the  duty  of  counsel,  on  making  a 
motion  for  a  new  trial  on  the  minutes,  to 
point  out  the  supposed  grounds  of  error  so 
as  to  call  the  attention  of  the  court  to  them; 
and  although  the  appellate  court,  on  exam- 
ining the  case  on  an  appeal  from  an  order 
denying  such  a  motion,  should  conclude 
that  the  verdict  was  aiialnst  the  clear  weight 
of  evidence,  still,  if  that  was  not  specified 
as  the  ground  of  the  motion,  it  cannot  in- 
terfere with  the  order  appealed  from. — 
Cooke  v.  Leonard  et  al.,  575. 

As  to  practice  on  appeal,  see  Appeal,  7,  10, 
14;  Attachment,  1;  Costs,  80,  31. 

As  to  practice  in  criminal  cases,  see  Criminal 
Law,  2-4,  9,  11,  16,  17, 

As  to  practice  in  different  classes  of  cases. 


see  those  titles,  as  Arbitratton,  8.  4;  As- 
sault; Common  Carriers;  Conspiracy, 
1-8;  Contract.  19;  Conversion,  'l\  Emi- 
nknt  Domain,  8;  Fraud.  8;  Le.\se,  7; 
Life  Insurance,  6;  Negligence,  1-1,  6, 
9,  13,  18,  17.  18,  28,  25;  Partition,  2; 
Summary  Proceedings. 

See  also,  Appeal,  12,  16,  17;  Assignment 
FOR  Creditor?,  6;  Attachment,  16;  At- 
torneys, 6,  10;  Bailment,  2;  Banks,  6; 
Bill  of  Particulars,  8,  7;  Contempt,  1; 
Depositions;  Evidence,  8,  4,  6. 10,26.37, 
88,86,  88;  Parent  and  Child;  Pleading, 
9.  11;  Railroads,  18,  17.  19;  Reference. 
8;  Sheriffs,  8;  Venue,  2,  4. 

PREFERENCE. 

See  Banks,  4  ;  Practice,  2,  8. 

PRINCIPAL  AND  AGENT. 

See  Agency. 

PRINCIPAL  AND  SURETY. 

See  Suretyship. 

PRIVILEGED  COMMUNICATIONS. 

See  Evidence,  15,  48  ;  Slander. 

PROMISE. 

See  Contract,  8,  4. 

PROMISSORY  NOTES. 

See  Negotiable  Paper. 

PUBLICATION. 

See  Service. 

RAILROADS 

1.  Acquiescence  by  a  railroad  company  for 
more  than  than  thirty  ycare  in  the  crossing 
of  its  tracks  at  a  given  point  by  pedestrians 
amounts  to  a  license  and  ])ermission  to  all 
persons  to  cross  ILh  tracks  at  that  i>oint,aDd 
this  imposes  a  duty  on  the  company  in  re- 
spect to  such  persons  to  exercise  reasonable 
care  in  the  movements  of  its  trains,  so  long 
as  it  permits  such  use  of  its  tracks. — Barry 
v.  The  N.  Y.  C.  dt  H.  R.  RR.  Co.,  33. 

2.  The  train  which  killed  intestate  was  being 
bucked  without  signal  in  charge  of  a  brake- 
man  who  was  between  the  cars,  where  he 
could  not  see  persons  upon  the  track  or 
have  notice  of  danger.  'Held,  That  mov- 
ing a  train  in  that  manner  in  a  populous 
locality,  where  pereons  were  crossing  the 
track  at  all  times,  might  well  be  found 
to  be  culpable  negligence. — Id, 

3.  It  is  the  duty  of  a  railroad  corporation  to 
hold  annual  elections  of  directors  and  to 
adopt  by-laws  prescribing  the  time  and 
place  of  such  elections.— i/i  re  peitiion  of 
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Vand^nburgh  v.    The  B*\eay   Underground 
R  Co.,  70. 

4.  If  the  directors  elected  nt  the  first  meeting 
fail  to  adopt  such  by-laws,  the  election 
should  be  held  upon  the  recurrence  in  the 
following  year  of  the  day  ou  which  the  first 
election  was  held. — Id. 

5    In  case  of  the  failure  to  hold  an  election 
upon  the  proper  day.  it  is  the  duty  of  the 
directors  to  cause  an  election  of  directors  to  i 
be  held  within  sixty  days  thereafter,  or  at  I 
some  later  period. — Id. 

6.  At  such  subsequent  election  only  those 
stockholders  haVe  a  right  to  vote  who 
would  have  had  such  right  on  the  dav 
when  the  election  should  have  been  held. 
—Id.  I 

7.  Any  number  of  persons  receiving  a  major-  < 
ily  of  lawful  voles  for  directors  are  elected,  i 
although  there  may  be  a  failure  to  elect  the  < 
full  number  required  by  law. — Id. 

8.  The  power  to  reduce  the  number  of  dlrec-  | 
tors  from  thirteen  to  seven,  in  the  case  of  ' 
railroad  corporations  whose  main  route  of 
road  does  not  exceed  fifteen  miles,  resides 
in  the  stockholders  ;  and  their  intention  to 
make  such  reduction  is  sufllcicntly  express- 
ed by  their  voting  only  for  such  reduced 
number.     In  the  event  of  a  contest,  the  j 
Court  has  power  to  declare  which  contesting  i 
board  of  directors  is  lawfully  chosen. — Id.  \ 

9.  Under  the  Railroad  Act  of  1860,  a  railroad 
which  la^'s  its  track  through  a  public  street 
is  bound  to  restore  the  street  to  its  former  , 
condition,  and  is  guilty  of  negligence  in  | 
leaving  its  mils  projecting  above  the  , 
common  level  of  the  street.  Bell  v.  TheN.  \ 
T.  C.  AU.R.liR.  Cb..79.  | 

10.  The  public  have  a  right  to  count  on  com-  I 
pliance  by  a  railroad  company  with  a  city  \ 
ordinance  forbidding  the  escape  of  steam  ! 
from  locomotives  to  the  annoyance  of  teams  i 
and  foot  passengers.— /d 

11.  Under  Chap.  456,  Laws  of  1857,  the  stock 
of  a  railroad  company  is  to  be  assessed  for  j 
the  purpose  of  taxation,  at  its  actual  value, 
whether  above  or  below  the  nominal  par, 
and  irrespective  of  its  possessing  a  surplus  \ 
capital  or  reserve  fund,  and  it  is  the  duty 
of  the  Tax  Commissioners  to  examine  and 
dispose  of  the  question  of  the  value  of  such  , 
stock,  and  when  it  appears  that  the  indebt-  , 
eduess  of  the  company  exceeds  its  assets,  j 
its  stock  has  no  actual  value  and  cannot  be 
assessed  at  any  sum. — The  People  ex  rel.  The 
Tonkers  db  W,  S.  RE.  Co.  v.    Tax  Commis- 
sioners, 227. 

12.  It  seems  that  it  must  appear  that  the  real 
estate  owned  by  a  company  was  paid  for 
out  of  its  capital  stock  in  order  to  entitle 
the  company  to  have  the  value  of  its  real 
estate  deducted  from  the  value  of  the  capi- 
tal stock  for  the  purpose  of  ascertaining  the 


amount  which  is  to  bo  the  ba&is  of  taxation. 
—Jd. 

18.  The  question  of  the  point  of  crossing  can 
be  tried  before  the  commissioners  appointed 
to  settle  the  points  and  manner  of  crossing, 
and  is  reviewable  by  the  Court  of  Appeals. 
— In  re  application  of  the  Lehigh  Valley  RR. 
Co.,  281. 

14.  Where  a  railroad  company  secured  the 
continuance  of  the  services  of  skilled  work-  • 
men,  which  it  could  not  have  retained  in 
any  other  way,  by  undertaking  to  carry 
them  to  and  from  their  work  without  pay- 
ment of  the  usual  fares,  and  one  of  the 
workmen,  while  being  thus  carried,  was 
killed  through  the  negligence  of  the  rail- 
road's employees.  Held,  That  deceased  was, 
at  the  time  of  the  accident,  a  passenger  car- 
ried for  compensation  made  by  him. —  Vick 
v.  The  K  7.  C.  <fe  H.  R.  RR  Co.,  816. 

15.  Where  the  company  issued  a  general  pass 
for  the  workmen,  as  above,  but  deceased 
never  saw  the  pass  or  knew  its  con- 
tents, an  endorscnient  thereon,  limiting 
the  company's  liability,  is  inadmissible  as 
against  the  representatives  of  deceased. — Id. 

16.  Where  a  witness  is  unable  to  swear  posi- 
tively whether  on  the  night  of  the  accident 
there  was  a  light  on  the  engine,  and  has 
given  indefinite  answers  to  questions  lead- 
ing up  to  his  recollection,  it  is  proper  to  ask, 
for  the  purpose  of  developing  his  memory 
of  that  night,  whether  he  observed  any 
change  in  the  appeanince  of  the  engine 
after  the  f\cc\dcu\.—Tozer  v.  TJie  N:  T.  C 
iSbn.  R.  RR.  Co.,  870. 

17.  Where  the  rate  of  speed  and  the  manner 
of  conducting  the  train  are  in  issue,  it  is  not 
error  for  the  court  to  refuscyto  charge  that 
if  the  bell  was  rung  continuously  and  all 
the  signals  required  by  law  were  given 
plaintiff  could  not  recover. — Id. 

18.  More  care  and  caution  is  required  in  run- 
ning trains  through  the  cities  and  villages 
than  in  the  country,  and  if  a  high  rate  of 
speed  is  unnecessarily  dangerous  and  unsafe 
it  should  be  avoided. — Id. 

19.  Where  a  person  was  unlawfully  ejected 
from  defendant's  train  by  the  conductor 
and  was  subsequently  killed  while  walking 
on  defendant's  track  by  the  train  of  an- 
other railroad  which  had  the  right  to  run 
its  cars  over  said  track,  it  is  a  question  of 
fact  for  the  jury  to  determine  whether  the 
into.xicated  condition  of  the  deceased  con- 
tributed to  the  accident.— (?t/y  v.  Tfie  N.  Y., 
Out.  dcW.RR.  Co.,  521. 

20.  If  the  deceased  was  free  from  negligence, 
the  act  being  wrongful,  defendant  would  be 
liable  for  all  consequences  which  reason- 
ably and  directly  flow  from  it. — Id. 

Sec  CoRPonATioNS,  17;  Eminent  Doicain  ; 
Negligence,  4,  10-12,  18.  21. 
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RATIFICATION. 

Sec  Attorneys,  4  ;  Banks,  1 ;  Estoppel,  1 ; 
Fraud,  5  ;  Guardians,  2 ;  Life  Insur- 
ance, 8. 

RECEIVER 

1.  The  court  has  power,  under  §  718  of  the 
Code,  to  appoint  a  receiver  pendenUliie  in 
an  action  of  foreclosure  where  the  security 
is  inadequate  and  tiie  mortgagor  is  insol- 
vent.— Halletibeck  et al.  v.  Doiiell  et  o^.,  10. 

3.  Where  it  appeared  that  the  debt  was  inad- 
equately secured  ;  that  the  mortgagor  had 
defaulted  in  the  payment  of  interest  and 
had  received  moneys  for  buildings  burned 
from  the  premises  which  he  failed  to  apply 
on  the  mortgage,  and  tliat  the  property  was 
deteriorating.  Ueld,  That  it  was  a  proper 
case  for  the  appointment  of  a  receiver  of 
the  rents  and  profits  pendente  lite, — Id, 

8.  Where  money  has  been  paid  to  a  receiver 
appointed  in  one  suit,  he  cannot  be  com- 
pelled to  pay  tlitt  money  over  in  another 
suit  to  which  neither  he  nor  the  parties  he 
before  represented  are  parties. — Gelster  v. 
Th$  Syracuse  Satgs,  Bk.,  187. 

4.  Where  it  does  not  appear  in  what  court 
the  judgment  was  taken  in  the  suit  in  which 
the  receiver  wsis  appointed,  or  out  of  what 
court  the  execution  thereon  was  issued, 
there  is  no  Jurisdiction  shown  in  this  court 
of  the  fund  or  the  receiver. — Jd. 

5.  The  receiver  is  entitled  to  commissions  and 
expenses. — Id. 

6.  The  decision  of  the  Superintendent  of  the 
Insurance  Department  in  fixing  the  com- 
pens:ition  of  a  receiver,  under  §  18,  Ch.  902, 
Laws  of  1809.  is  final  and  cannot  be  re- 
viewed by  certiorari. — The  People  v.  Fair- 
man,  168. 

7.  Defendant  was  lessee  of  premises;  it  was 
dissolved  and  a  receiver  appointed,  who 
occupied  by  himself  or  subtenants,  but  re- 
fused to  pay  rent.  Upon  an  application  to 
the  court  by  the  owner  for  an  order  direct- 
ing payment  or  granting  leave  to  sue  the 
receiver,  the  court  sent  the  matter  to  a  gen- 
eral referee,  previously  appointed,  under 
the  Code,  to  take  proof  of  claims  against 
the  defendant.  J/eld,  Error;  that  as  the 
receiver  disputed  none  of  the  facts,  the  re- 
lief to  which  the  owner  was  entitled  was  a 
question  of  law,  and  no  reference  was  nec- 
essary.— 7'he  People  v.  The  Universal  Life 
Ins.  Co.,  201). 

8.  //  seeins,  the  liability  of  the  receiver  in  such 
case  is  the  common  law  liability  of  the  as- 
signee of  a  lease  to  the  lessor.  And  the 
claim  being  for  the  receiver's  own  occupa- 
tion is  not  against  the  company,  but  is  a 
necessary  expense  and  a  charge  on  the 
fund.^/(?. 


9.  The  compensation  of  a  receiver  of  an  in- 
solvent insurance  company  appointed  prior 
to  the  passage  of  Chap.  878,  Laws  of  1883, 
is.  within  the  limit  of  five  per  cent.,  in  the 
discretion  of  the  Supreme  Court. — In  re 
Atty.  Oen.  v.  Tlie  Guardian  Hut.  Life  Ins. 
Co.  etal.,  249. 

10.  The  substitution  of  a  receiver  appointed 
in  proceedings  supplementary  to  execution 
as  plaintiff  in  an  action  brought  by  a  judg- 
ment debtor  is  a  matter  resting  in  the 
sound  discretion  of  the  court.— /n  re  ap- 
plieation  of  Lanting,  288. 

11.  The  receiver  cannot,  as  a  matter  of  rigbt, 
be  substituted  in  such  an  action. — Id. 

12.  After  the  death  of  a  receiver,  during  pro- 
ceedings for  his  accounting,  the  court  has 
power  to  make  an  order  reviving  and  con- 
tinuing the  accounting  against  the  per- 
sonal representatives  of  the  receiver,  and 
directing  that  they  come  in  and  be  made 
parties  to  the  proceedings. — Ln  re  The  Oh 
lumbian  Lis.  Co.,  406. 

13.  Where  the  action  is  not  brought  to  set 
aside  a  transfer  of  property,  fraudulent  as 
to  creditors,  but  valid  as  to  the  debtor,  the 
interest  of  the  receiver  is  not  limited  by  that 
of  the  creditors,  but  he  succeeds  to  the 
rights  of  the  debtor,  and  may  recover  all 
that  is  equitably  due  to  him. — Foxy.  Hodge, 
412. 

See  Corporations,  24  ;  Injunction,  7 ;  Srr- 

PLEMENTART  PROCEEDINGS.  2. 

RECORD. 

1.  A  defect  in  the  record  of  a  conveyance, 
such  as  an  error  in  the  name  of  a  grantor  or 
the  entry  of  a  different  name,  will  not  prej- 
udice the  rights  of  a  grantee,  nor  will  a 
failure  to  properly  index  such  conveyance 
have  that  effect.— Bc(^<??'d  et  al.  v.  Tupper 
etal.,  367. 

2.  Where  a  conveyance  was  properly  executed, 
but  the  clerk  in  recording  it  substituted  the 
name  of  the  grantee  for  that  of  the  grantor 
and  failed  to  index  the  conveyance,  Hdd, 
That  a  sheriff's  deed  on  a  sale  on  execution 
issued  upon  a  judgment  recovered  against 
the  grantor  after  such  conveyance  could 
convey  no  title. — U. 

See  Deeds,  1. 

REDEMPTION. 

See  Taxation,  21. 

REFERENCE. 

1.  To  constitute  a  delivery  of  a  referee's  re- 
port to  the  attorney  for  the  successful  party 
It  must  be  put  into  his  possession  with 
liberty  to  use  it  in  carrying  cm  the  subse- 
quent proceedings  upon  it  in  the  action, 
and  made  subject  to  his  control,  use  and 
^      disposition. — Bii^seye  v.  Ooddard  et  al. ,  IS8. 


Digitized  by 


Google 


INDEX. 


629 


2.  When  a  referee  has  finished  his  report  and 
holds  it  ready  for  delivery  there  is  no  con- 
sideration of  public  policy  which  prevents 
him  from  entering  into  an  agreement  with 
the  successful  party,  as  a  condition  of  the 
delivery  of  the  report,  that  his  fees  shall  Ikj 
a  lien  upon  the  recovery  in  the  action. — Id. 

8.  Though  a  referee  may,  in  his  report,  err  in 
a  conclusion  of  law.  yet  if,  upon  an  exami- 
nation of  the  residue  of  his  report  nnd  the 
evidence  in  the  case,  it  is  found  that  the 
referee's  final  conclusion  was  correct,  the 
judgment  entered  upon  his  report  will  be 
upheld. — Badel  v.  McMorran  et  al.,  258. 

4.  A  compulsory  reference  of  the  issues  can- 
not be  ordered  in  an  action  for  an  account- 
ing between  partners  where  the  answers  of 
the  defendant  partners  set  up,  respectively, 
a  release  under  seal  from  phiintiff  and  pay- 
ment in  full  of  all  sums  due  him,  though 
plainliif,  in  contesting  the  validity  of  the 
release  and  settlement,  may  be  obliged  to 
put  in  evidence  entries  upon  the  books  of 
account.— 5^r^a^  v.  Bothschild  et  at.,  207. 

5.  An  equity  action  cannot  be  compulsorily 
referred  by  the  court  unless  the  trial  re- 
quires the  examination  of  a  long  account. 
—O'ReUly  et  al,  v.  The  City  of  Kingston, 
478. 

See  Appeal,  10,  15;  Divorck,  4,  5;  Insol- 
vent Insurance  Companies.  2,  3;  Re- 
ceiver. 7. 

RELIGIOUS  SOCIETIES. 

See  Contract,  9. 

REMOVAL. 

1.  Section  3  of  article  10  of  the  constitution, 
which  provides  that  **  when  the  duration 
of  any  office  is  not  provideil  by  this  consti- 
tution, it  may  be  declared  bj^  law  ;  and  if 
not  so  declared  such  olllce  shall  be  held 
during  I  he  pleaisure  of  the  aaihoriiy  making 
the  appointment,''  was  intended  to  cover  a 
case  of  a  continuous  authority  to  appoint ; 
and  not  where  power  was  given  by  the 
Legislature  for  a  single  instance  to  appoint. 
— Bergen  v.  Powell,  507. 

REPLEVIN. 

1.  W.  died  in  1871,  leaving  a  widow,  chil- 
dren, and  no  debts.  The  widow  took  pos- 
session of  the  real  and  personal  property 
and  dealt  with  them.  She  afterwards  mar- 
ried H.  She  sold  and  exchanged  personal 
property  of  W.  with  him.  Some  of  the 
proper! y  received  by  her  on  the  exchaugje 
bel(»nged  to  H.  individually  ;  some  of  it 
had  originally  belonged  to  W.  The  widow 
also  sold  to  defendant  pci*sonal  properly, 
some  of  which  she  had  received  from  H. 
on  the  exchange  ;  some  of  it  had  originally 
belonged  to  \V.  In  1880  administratore 
were  appointed,  who  brought  trover.  Ueld, 
That  there  could  be  no  recovery  for  that 


part  of  the  property  which  never  belonged 
toW.;  that  it  seems  the  widow  and  chil- 
dren were  tenants  in  common  of  the  per- 
sonal property,  and  that  befcire  any  recov- 
ery could  be  had  there  shouhl  have  been  an 
nccounliiig  to  determine  whether  what  the 
widow  sold  was  more  than  her  share  of  the 
personal  property.— TFormw/A  etal  v.  Bale, 
180. 

2.  in  an  action  of  replevin  plaintiff  claimed 
title  to  certain  law  books  under  Richard  S., 
and  defendant,  a  sheriff,  justified  under 
title  in  Ralph  S.  Defendant  put  in  evi- 
dence checks  drawn  by  Ralph  and  paid  to  a 
law  bookseller  for  some  of  the  books  in 
suit.  In  reply,  plaintiff  offi^nd  to  show 
that  during  the-  period  in  which  the  checks 
were  drawn  Ralph,  as  agent  for  Richard, 
had  collected  moneys,  had  them  in  bank, 
and  had,  by  Richard's  direction,  drawn 
checks  upon  these  funds  to  pay  Richard 
and  the  bookseller.  This  was  excluded. 
Held,  Error  ;  that  the  evidence  offered  was 
proper  in  rebuttal.— 5w?tViAw;-7w  v.  Stock- 
well,  204. 

3.  In  an  action  to  recover  possession  of  a 
span  of  mules  imd  dnmages  for  their  de- 
tention, the  value  of  ihe  use  of  the  team  is 
the  measure  of  damages,  and  not  the  inter- 
est on  their  \v\MQ.—Slocum  v.  Delano,  207. 

4.  The  condition  in  an  undertaking  that  the 
party  ** shall  prosecute  his  suit"  is  not 
broken  when  judgment  passes  against  him 
after  prompt  prosecution  on  his  part.— ifc- 
Qoey  V.  Rangei^  et  at.,  268. 

5.  Where  a  judgment  adjudging  plaintiffs  en- 
tilled  to  the  ijossession  of  certain  property 
is  reversed  on  appeal,  but  the  latter  judg- 
ment does  not  order  or  adjudge  a  return  of 
the  property,  plaintiffs  are  not  liable  for  a 
return  of  ihe  property  or  for  the  value  of 
its  use. — Id. 

C.  Property  which  is  delivered  to  the  proper- 
ty clerk  of  the  police  department,  by  order 
of  the  magistrate,  pending  a  prosecution, 
is  in  the  custody  of  the  law,  and  canimt  be 
taken  away  from  the  possession  of  such 
clerk  until  such  custody  is  ended  by  a  con- 
viction or  acquiitnl,  or  by  an  order  of  the 
magistrate  permitting  its  hurrender  to  the 
owner. — Simpson  et  dl  v.  St.  John,  449. 

7.  The  owner's  right  of  possession  cannot  be 
enforced  while  the  circumstances  justify  a 
retention  for  purposes  of  police  justice. — 
Id. 

See  Execution,  1,  2. 

REVIVOR. 

See  Insolvent  Insurance  Companies.  4  ; 
Judgment,  5  ;  Receiver,  12. 

REWARD. 
See  Contkact,  2. 
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RIPAmAN  OWNERS. 

1.  The  State  bas  no  right  to  grant  the  use  of 
the  waters  of  fresii-watcr  n.ivigable  streams 
and  small  inland  lakes  for  purposes  not 
consistent  with  their  use  as  public  high- 
ways to  the  detriment  of  riparian  pro- 
prietors without  making  compensation. — 
Smith  et  al.  v.  The  City  of  Rochester,  29S. 

2.  By  Cliap.  754,  Laws  of  1878,  defendant  was 
autliorized  to  use  the  waters  of  Hemlock 
Lake  for  the  purpose  of  supplying  the  city 
with  water.  Held,  That  an  aiction  to  re- 
strain defendant  from  diverting  the  sur- 
plus waters  of  the  lake  from  the  creek 
which  is  its  outlet  could  bo  maintained  l*y 
owners  of  mills  on  said  creek. — Id. 

See  Deeds,  7;  Eminent  Domain.  1. 
SALARY. 

1.  The  salary  of  firemen  in  the  Capitol  is  fixed 
by  the  Genenil  Appropriation  Act  of  1875, 
and  cannot  be  reduced  and  a  less  sum  paid 
for  their  services. — Kehn  v.  Tht  State,  421. 

2.  A  fireman  is  not  estopped  from  claiming 
his  full  pay  by  the  fact  that  he  look  the 
reduced  pay  for  a  portion  of  the  time. — Id, 

SALE. 

1.  Where  there  is  no  warranty  or  contract 
concerning  the  quality  or  description  of  the 
property  sold  and  the  purchaser  is  aflforded 
an  opportunity  for  its  examination  an<l  ac- 
cepts it  after  making  such  an  examination, 
or  after  he  has  elected  not  to  avail  himself 
of  the  privih'ge.  he  cannot  complain  that 
he  was  deceived  in  his  expectations  con- 
cerning it  or  be  allowed  damage's  on  ac- 
count of  its  inferior  quality.— ^;>ra^t/tf  v. 
Battencorth  et  al.,  804. 

2.  Plaintlfif  entered  into  a  verbal  agreement 
with  a  foreign  corporation  by  which  it 
agreed  to  mauufaciurc  and  deiveron  the 
cars  before  a  specified  time  certain  boilers 
which  were  to  be  paid  for  at  certain  speci- 
fied future  times.  The  last  shipment  was 
m:ide  after  the  time  specified,  and  the 
boilers  were  seized  on  the  cars  by  defend- 
ant under  an  attachment  against  the  ven- 
dees. The  vendees,  on  being  notified  of  the 
levy,  refused  to  accept  the  boilers  under  the 
contract,  whereupon  plaintiff  replevied 
them.  The  referee  held  that,  under  thi'se 
circumstances,  the  title  did  not  pass  to  the 
vendees.  JJeld,  No  error. — 27ie  Porter  Mfg. 
Co.  V.  Edwards,  324. 

8.  Plaintiff  entered  into  a  written  contract 
with  the  firm  of  A.  &  Co.,  by  which  the 
latter  agreed  to  manufacture  and  furnish 
certain  machinery  free  on  board  the  cars, 
plaintiff  to  pay  cash  on  the  receipt  of  the 
goods.  Held,  That  the  title  to  the  ma- 
chinery passed  when  it  was  separated,  set 


apart  and  shipped,  consigned  to  plaintiff, 
the  purchaser. — Smiih  v.  Edvoards,  338. 

4.  Upon  a  sale  of  tobacco  by  sample,  with 
warranty,  it  was  stated  to  be  good  and 
sound;  the  vendees  had  opportunity  to  ex- 
amine the  bales  delivered.  They  rejected 
some  as  musty,  and  after  slight  examination 
stored  The  others  in  their  cellar.  Five 
weeks  afterwards  it  was  found  that  other 
bades  were  musty,  and  the  vendees  offered 
to  return  all.  Jldd,  That  their  failure  to 
examine  all  the  bales  when  delivered  would 
not  prevent  a  recovery  on  the  warranty.— 
Kent  et  al.  v.  Fiiedman,  484 

5.  Plaintiff  agreed  to  sell  to  a  certain  firm 
about  twenty-five  tons  of  hay,  and  to  de- 
liver the  same  on  the  cars  at  a  certain  price, 
and  it  was  agreed  that  on  such  delivery  he 
was  to  procure  a  shipping  bill  and  attach  it 
to  a  draft  on  said  firm  for  the  purchase 
price.  Held,  That  until  the  hay  was  de- 
livered on  the  cars  the  title  did  not  pass  to 
the  vendees. — AUen  v.*  Chapman,  515. 

See  Agency,  3, 4;  Assignment.  8;  Contract, 
17;  Evidence,  18,  19;  Pleading,  7. 

SCHOOLS. 

1.  The  trustees  of  a  Union  School  District, 
organized  under  Laws  of  1864,  Cli.  555,  tit 
IX.,  are  a  corporation,  and  a  majority  of 
the  board  is  suflicient  to  act  and  decide  — 
Porter  V.  liobinson  et  al. ,  455. 

2.  The  object  of  notifying  a  trustee  of  a  meet- 
ing of  a  corporation  is  to  give  him  an  op- 
portunity to  attend,  and  where  such  notice, 
if  given,  would  be  ineffectual,  a  meeting 
will  be  valid  though  notice  has  not  beeo 
given  him. — Id. 

SERVICE. 

1.  In  an  action  to  annul  a  marriage,  plaintiff 
asked  for  an  order  for  the  publication  or 
service  without  the  State  of  the  summons 
on  the  affidavit  of  his  attorney  **  that  de- 
fendant was  of  full  age  and  resides  at  present 
in  Detroit,  in  the  State  of  Michigan  as  de- 
ponent is  informed  and  verily  believes; 
that  defendant  cannot  be  found  in  this 
State,  although  diligent  effort  to  find  her 
and  serve  upon  her  the  summons  herein 
has  been  made."  Held,  Defective,  and 
conferring  no  jurisdiction  on  the  judge  to 
grant  the  ordcr.^Patel  v.  Batel,  136. 

2.  It  seems,  however,  that  if  the  affidavit  had 
posiliv<*ly  stated,  upon  personal  knowledge, 
that  defendant  was  an  actual  lesidentof  the 
Slate  of  Michigan,  the  failure  to  state  facts 
as  to  the  inability  to  find  and  serve  defend- 
ant wiihin  the  State  might  not  have  de- 
prived the  justice  of  the  power  to  grant 
the  order. — Id. 

8.  After  the  publication  of  the  summons, 
defendant  was  personally  served  in  Michi- 
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gnnonJune29.  On  Aiipust  12,  H.,  her 
attorney,  obtained  from  plaintiffs  allorney 
the  following  stipuhilion  herein  :  ''Defend- 
ant  nriay  t^erve  appearance  and  demand  pa- 
pers in  above  entitled  action  at  any  time  on 
or  before  September  8,  1882."  Htld,  Tlnit 
a  subsequent  appearance  made  under  such 
stipulation  must  be  held  as  a  general  ap- 
pearance- in  this  action.— /c/. 

4.  An  affidavit  made  in  a  foreclosure  suit  by 
the  plaintiff's  attorney  for  tlie  purpose  of 
procuring  an  order,  under  section  185  of 
the  Old  Code,  autliorizing  the  service  of 
the  summons  by  publication  upon  the  heirs 
of  a  perj-on  who  died  seisscd  of  the  property 
m  question,  on  the  ground  that  ihey  are 
unknown  owners,  which  states  that  depo- 
nent has  made  diligent  search  and  inquiry 
for  the  heirs  and  next  of  kin  of  saidf  de- 
ceased per.^on,  but  has  been  unable  to  find 
any  ;  that  he  has  visile<l  the  former  neigh- 
bors of  said  deceased  person  and  made  dil- 
igent inquiries  of  them  as  to  his  heirs  at 
law  and  next.of  kin.  and  no  one  could  give 
any  information  on  the  sui»ject,  is  insuffi- 
cient to  authorize  the  granting  of  such  an 
order,  inasmuch  as  it  fails  to  show  that  the 
said  heirs  were  unknown  to  tlie  plaintiff, 
and  that  their  residence  could  not  with  rea- 
sonable diligence  be  ascertained  by  him, 
and  inasmuch  as  it  alsi>  fails  to  show  due 
diligence  on  the  part  of  the  attorney,  since 
it  does  not  state  from  whom  he  received 
his  information.— Piirer  v.  LockwoM,  813. 

5.  In  seeking  an  order  for  service  by  publica- 
tion of  the  summons  a  creditor  is  not  re- 
quired to  furnish  conclusive  evidence  of  the 
facts  relied  on  ;  it  is  sufficient  if  the  proof 
has  a  legal  tendency  to  make  out  in  aU  its 
parts  a  case  for  the  action  of  the  judge. — 
Schroeder  et  al.  v.  Learet  ah,  574. 

6.  In  order  to  defeat  the  jurisdiction  there 
must  be  a  total  want  of  evidence  on  some 
essential  point. — Id. 

7.  It  is  no  objection  that  some  of  the  allega- 
tions respecting  the  flight  or  non-residence 
of  the  defendants  are  staled  on  information 
or  belief,  and  the  certificate  of  the  sheriff  is 
proper  to  be  considered  as  a  source  of  in- 
formation, and  a  basis  for  such  an  allega- 
tion.—/tf. 

8.  It  is  not  necessary  that  the  order  should 
state    in   terms  that  the  two  newspapers 

^designated  to  make  the  publication  '*were 
most  likely  to  give  notice  to  the  defend- 
ants."—/</. 

See  Attachment,  10  ;  Corporations,  12. 

SETTLEMENT. 

Sec  Attorneys,  9. 

SHERIFFS. 

1.  A.  recovered  judgment  against  B.  &  C, 
under   which  defendant  made  a  levy  on 


valuable  goods.  Soon  after  B.  &  C.  were 
put  in  bankruptcy  and  defendant  enjoined 
by  the  U.  8.  District  Court.  Yhereafter 
this  latter  court,  on  a  motion  made  by  A., 
directetl  the  assignee  in  bankruptcy  to  fiell 
the  properly  levied  on,  and  that  A.'s  lien 
attach  to  the  proceeds.  Defendant  surren- 
dered the  properly  to  the  assignee,  who  sold 
and  received  the  proceeds.  The  assignee 
thereafter  brought  an  action  in  the  U.  S. 
District  Court  against  A.,B.  &  C,  and  A.'s 
judirment  was  therein  declared  void  as 
against  the  assignee,  and  not  a  lien  on  the 
moneys  in  his  hands.  In  an  action  by  A. 
against  defendant  for  a  false  return  on  the 
executions.  Held,  Timt  it  was  competent 
for  defendant  to  show  that  the  judgment 
debtors  were  bankrupts,  and  that  the  prop- 
erty levied  on  or  its  proceeds  belonged  to 
their  assignee,  and  that  the  District  Court 
judgment  was  a  pn»tection  to  defendant, 
although  made  after  the  commencement  of 
this  action. — Dorrance  v.  Henderson  49. 

2.  Where  a  sheriff  has  once  been  legally  dis- 
charged from  his  liability  it  cannot  be  re- 
vived *  against  his  objection.- Zeww  v. 
JStevcns,  96. 

3.  Where  plaintiff,  a  deputy  sheriff,  instead 
of  taking  his  prisoner  to  jail  in  accordance 
with  his  warrant,  left  him  at  defendant's 
office  on  the  latter  promising  to  procure 
bail  or  re  deliver  the  prisoner  to  the  plain- 
tiff, and  plaintiff  di<l  not  leave  the  warrant 
with  defendant,  and  the  prisoner  absented 
himself.  Held,  Tiiat  the  escape  was  volun- 
tary ;  a  nonsuit  was  proper  ;  and  if  there 
isany  cause  of  aiction  against  defendant,  it 
is  in  favor  of  the  sheriff.^ Davis  v.  Fiske 
880. 

4.  An  order  for  the  discharge  of  an  impris- 
oned debtor  must  be  made  by  the  court, 
and  if  it  does  not  show  on  its  face  that  it 
was  80  made  the  sheriff  is  not  liable  in  an 
action  for  false  imprisonment  for  refusing 
to  discharge  such  debtor,  especially  after 
the  debtor  was  advised  of  the  defect  in  the 
order. — Hopes  v.  Bowe,  441. 

See  Execution,  8. 

SLANDER. 

1.  Slanderous  words  which  were  not  uttered 
by  defendant  in  discharge  of  a  public  or  pri- 
vate duty,  legal  or  moral,  or  in  prosecution  of 
his  own  rights  or  interests,  or  in  conse- 
quence of  his  having  been  applied  to  for 
information  by  any  third  party  interested 
in  the  subject  to  which  they  related,  but 
which  were  spoken  without  any  just  cause, 
voluntarily  and  officiously,  do  not  fall  wiih- 
in  any  established  definition  of  privileged 
communications.— jBro^A^r*  v.  lihdes,  47C 

SPECIFIC  PERFORMANCE. 

1.  To  sustain  an  tfction  for  the  specific  per- 
formance of  an  oml  agreement  for  the  sale 
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of  land  made  by  a  person  since  deceased, 
the  existence  of  the  agreement  should  be 
established  by  clear  autl  satisfactory  proof, 
and  it  shotild  be  shown  that  tlie  act  of  per- 
formance relied  upon  to  take  the  agree- 
ment out  of  the  statute  of  frauds  was  a 
performance  of  the  identical  agreement. — 
Brown  v.  Broicn  et  al.,  334. 

2.  The  widow  of  a  person  alleged  to  have 
made  such  an  agreement,  who  holds  a  life 
estate  in  the  lanil  under  the  will  of  her 
husband,  and  who  lias  suffered  default  in 
the  action,  is  not  incompetent,  under  §829, 
to  prove  the  making  of  the  alleged  agree- 
ment.— Id. 

3.  Plaintiff,  to  prove  performance  on  his 
part,  testified  as  to  the  manner  in  which  he 
managed  tlie  farm  and  purchased  supplies 
after  the  making  of  said  agreement.  Held, 
That  a  question  whether  he  had  done  the 
same  acts  prior  to  that  time  was  proper  and 
material. — Id. 

STATUTES. 

1.  Passing  a  law  inconsistent  with  tome  pro- 
visions of  a  pre-existing  statute  is  an  im- 
plied repeal  of  the  first  so  far  as  those  pro- 
visions are  incompatible  with  each  other. — 
Burdick  v.  Phillips,  440. 

2.  Section  116,  2  R.  S.,  6lh  ed.,  279,  pro- 
vidiui^  that  persons  living  within  one  mile 
of  a  toll  gate  shall  be  permitted  to  pass  at 
one-half  the  usual  rates  of  toll,  is  incon- 
sistent, so  far  as  it  speaks  of  rates,  with 
Chap.  150,  Laws  of  18G3,  under  which  the 
Vernon  «&  Verona  Turnpike  Co.  was  organ- 
ized, and  is  not  applicable  to  persons  travel- 
ing on  the  road  of  such  company. — Jd. 

See  Assessments,  1,  4.  15;  Attachment, 
20  ;  Ba8Taui>y  ;  Corporations,  1 — 8,  6  ; 
Election,  4 ;  Highways,  3,  5,  7;  Hus- 
band AND  Wife,  1,  2  ;  Larceny,  2  ;  Limi- 
tations, 5 ;  Marriage,  3  ;  N.  Y.  City  ; 
Villages,  3  ;  Wills,  14,  15. 

STATUTE   OF  FRAUDS. 

1.  Payment  of  the  purchase  price  is  not  sufH- 
cicnt  to  take  a  parol  c(mtract  for  the  sale  of 
lands  out  of  the  statute  of  frauds,  nor  arc 
payment  and  mere  possession  sufficient. — 

WiacheUv.  WincheU  et  at.,  104. 

2.  Where  defendant  personally  assumed  the 
payment  for  certain  services  and  credit  was 
given  solely  to  him,  the  fact  that  the  Gov- 
ernmeut  was  to  have  the  benefit  of  the 
services  does  not  relieve  defendant. — La- 
throp  V.  Uopkim,  191. 

3.  When  a  contract  stitcs,  or  necessarily  im- 
plies, that  an  article  is  to  be  made  by  the 
seller  in  some  designated  form  or  mode, 
different  from  the  articles  dealt  in  and 
ordinarily  made  by  him,  to  suit  some 
specitic  purpose  of  the  buyer,  it  is  a  con- 


tract for  work  and  labor  and  not  of  pur- 
chase and  sale  within  the  meaning  of  the 
statute  of  frauds. — Pierce  et  ai.  v.  Bouton, 
415. 

4.  A  contract  to  manufacture  certain  lamps 
which  are  not  usually  kept  in  stock  or  made 
for  sale  is  not  witiuu  the  statute  of  frauds. 
DonneU  et  al  v.  Hearn,  463. 

5.  An  action  upon  such  a  contract  is  properly 
brought  for  the  purchase  price  agreed  to 
be  paid,  and  not  for  damages  for  noa- 
acceptance  of  the  goods. — Id. 

(I.  If  any  credit  be  given  to  the  third  party, 
the  promise  of  the  party  sought  to  be  held 
must  be  in  writing,  as  collateral. — Burgdorf 
V.  OdeU,  542. 

7.  A  conversation  between  the  parties  will 
not  operate  as  a  binding  contract  if  any 
essential  matters  affecting  the  rights  of 
eiiher  of  them  be  left  open  for  further  con- 
sideration.— Id. 

See   Evidence.    25 ;     Specific    Pkrfoem- 

ANCE,  1. 

STAY. 

1.  K.  brought  an  action  in  the  Sui)erior  Court 
against  one  T.  upon  one  of  several  bonds 
secured  by  a  mortgage.  Subsequently  this 
action  wjis  brought  to  foreclose  the  mort- 
gage, making  T.,  K.  and  all  the  other 
bondholders  defendants.  Held,  That  all 
the  parties  being  before  it,  the  Supreme 
Court  could  control  their  action  and  slay 
their  proceedings.  Whether  it  will  do  so 
rests  in  its  discretion.^ Cushman  v.  Leland 
etal.,  485. 

See  Appeal.  8 ;  Eminent  Domain,  10 ; 
Joint  Di£Btob8  ;  Supplemkntauy  Pro- 
cecdings,  5. 

STOCKHOLDERS. 

See  ConPORATiONS,  13—15,  20,  21.  24—26 ; 

Injunction,  8  ;  Pakties,  8,  9 ;   Rail- 

ROADS,  ($. 

SUBSTITUTION. 

See  Insolvent  Insurance  Companies,  4; 
Receiver,  10,  11. 

SUMMARY  PROCEEDINGS. 

1.  In  an  action  of  ejectment  for  non-payment 
of  rent,  defendant  proved  that  L.,  who 
was  lessee  when  the  action  was  begun  in 
1860,  had  told  his  daughter  (who  was  de- 
fendant's wife)  in  18o6  that  if  she  would 
move  upon  the  premises  she  could  have 
them  :  that  she  could  have  a  deed  of  ihem 
by  calling  for  it ;  that  the  defendant  and 
wife  thereupon  moved  upon  and  builtupon 
the  premises  and  lived  there  twenty-two 
years.  The  wife  then  liad  no  separate  es- 
tate.    The  wife  hired  female  servants,  the 
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husband  the  men  servants.  He  sold  the 
produce  and  managed  the  farm.  In  1863 
the  husband  testified  he  was  in  occupation 
in  1860,  and  in  1879  the  husband  and  wife 
made  afiidavit  that  tliey  were  occupants. 
Held,  That  ihe  Court  properly  left  to  the 
jury  the  question  whether  the  husband  or 
wife  was  the  actual  occupant  at  the  com- 
mencement of  the  action. — Martin  v.  Rector, 
240. 

See  Injunction,  11. 

SUPERVISORS. 

See   Taxation,    4. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  Where,  in  supplementary  proceedings, 
the  judgment  creditors  apply  to  have 
surplus  moneys  remaining  m  the  county 
and  city  treasurers'  hands  after  the  safe 
of  the  judgment  debtors'  real  estate  for 
taxes  applied  on  their  judgment,  and  said 
surplus  IS  claimed  by  the  holders  of  mort- 
gages on  said  real  estate  who  have  notified 
the  treasurers  of  their  claim.  Held,  That 
the  alleged  right  of  the  judgment  debtor  to 
the  surplus  is  ''substantially  disputed" 
within  the  meaning  of  §  2447  of  the  Code. — 
MiUer  et  al,  v.  Lyons et  a/.,  86. 

2.  Where  the  examination  of  a  judgment 
debtor  showed  a  balance  in  httxik  prima  facie 
belonging  to  him,  but  which  his  wife  testi- 
fied belonged  to  her,  Held,  That  the  credi- 
tor was  entitled  to  the  appointment  of  a 
receiver,  who  mi^ht  bring  an  action  to  de- 
termine the  conflicting  c\vLim^,—  Ormesetal. 
V.  Baker,  104. 

8.  It  is  not  necessary  for  the  judgment  debtor 
to  bring  the  facts  constituting  exemption 
to  the  attention  of  the  judge  or  court  before 
applying  his  earnings  to  relieve  the  neces- 
sities of  his  family;  it  is  suflOicient  if  he 
justifies  its  use  when  called  on  to  transfer 
the  money  to  a  sheriflf  or  receiver.  Where, 
upon  return  of  an  order  to  show  cause,  the 
debtor  shows  that  such  earning  were  ne- 
cessary for  the  support  of  his  family  and 
were  used  for  such  purpose,  an  order 
adjudging  him  guilty  of  contempt  is  un- 
warranted.— Hancock  v.  Sears,  200. 

4.  An  affidavit  for  an  order  in  supplementary 
proceedings  for  the  examination  of  a  judg- 
ment debtor  which,  in  addition  to  the  usual 
allegations,  states  ''that  the  defendant  hath 
been  at  clivers  times,  heretofore,  examined 
under  orders  supplementary  previously 
granted,  and  no  property  discovered,  but 
Uiat  since  the  last  examination  the  defend- 
ant hath  become  possessed  of  certain  per- 
sonal property,"  while  it  states  enough  to 
give  jurisaiction  to  the  judge  to  whom  the 
application  is  made,  does  not  show  sufficient 
reason  for  the  granting  of  the  order  for 
further  examination.— jBa^t/i^«  v.  Pitman, 
887. 

Vol.  17.— No.  26d. 


5.  A  jud^ent  creditor  is  not  to  be  stayed  in 
proceedings  supplementary  to  execution 
because,  pending  the  same,  he  institutes  an 
action  to  make  his  judgment  a  lien  on  cer- 
tain real  estate,  in  which  it  is  alleged  the 
defendant  is  equitably  interested.  The 
remedies  are  concurrent,  and  the  creditor 
may  prosecute  either  or  both  until  satisfac- 
tion of  his  judgment  in  the  absence  of  any 
plea  of  abuse  against  which  the  party  re- 
quires protection. — Gates  v.  Toung,  551. 

See  Contempt,  1  :  Receiver,  10. 

SURETYSHIP. 

1.  Defendant  executed  a  mortgage  to  plain- 
tiflfs.  She  was  not  their  debtor,  but  gave 
evidence  to  show  that  the  same  was  made 
as  security  for  the  debt  of  her  husband  un- 
der an  arrangement  that  plaintiffs  were  to 
purchase  certain  stocks  for  him  and  pay  his 
debt  to  them  by  the  profits  of  the  transac- 
tion. Without  obtaining  a  distinct  declar- 
ation from  defendant  as  to  the  conditions 
and  extent  of  her  suretyship,  plaintiffs  al- 
lowed her  husband  to  speculate  on  the  se- 
curity of  the  mortg:age.  It  appeared  that 
the  first  purchase  was  sufficient  to  pay  the 
debt,  but  subsequent  speculations  by  the 
husband  brought  him  into  plaintiffs*  debt 
$5,000.  In  an  action  for  foreclosure,  Held, 
That  plaintiffs  miist  prove  defendant's  lia- 
bility, and  that  this  was  not  done  by  pro- 
ducing the  bond  and  mortgage;  that  as  it 
was  conceded  that  defendant  s  en^gement 
was  that  of  a  surety,  to  hold  her  liable  the 
terms  of  her  engagement  must  be  estab- 
lished; that  in  view  of  the  finding  that  de- 
fendant merely  agreed  to  become  liable  for 
a  limited  sum.  now  extinguished,  it  does 
not  avail  plaintiffs  to  show  that,  in  good 
faith  and  in  reliance  upon  the* mortgage, 
they  allowed  the  husband  to  incur  a  subse- 
sequcnt  indebtedness. — Petty  et  al.  v.  Sher- 
vwhd  et  al. ,  82. 

2.  Defendant's  intestate  became  surety  on  a 
bond  to  the  Mayor,  &c.,  conditioned  for 
the  faithful  performance  by  one  B.  of  the 
duties  of  bookkeeper  in  the  Department  of 
Docks  of  New  York  City;  while  so  em- 
ployed B.  received  rents  belonging  to  the 
city  from  lessees  of  dock  property,  &c., 
which  he  did  not  deposit  with  the  City 
Chamberlain,  and  which  he  retained  to  his 
own  use.  The  duty  of  receiving  and  de- 
positing such  moneys  pertained  to  the  office 
of  treasurer  and  not  to  that  of  the  book- 
keeper, under  the  by-laws  of  the  depart- 
ment. Held,  That  on  the  record  the 
sureties  were  not  made  liable  for  said  acts; 
they  did  not  become  bound  for  the  per- 
formance of  the  duties  of  treasurer  and  can- 
not be  held  beyond  their  specific  en^ge- 
meat.— The  Mayor,  dkc.,  of  N.  7.  v.  KeUy 
etal.,  525. 

3.  Where  a  bond  is  given  upon  opening  a  de- 
fault, which  bond  is  executed  by  the  de- 
fendants against  whom  judgment  was  en- 


Digitized  by 


Google 


634 


INDEX. 


tered  and  two  sureties,  and  is  coDditioned 
for  "  the  payment  of  any  JudgmcDl  wiiicli 
plaintiff  may  recover,"  etc.,  and  after  trial 
two  ludgments  are  rendered  against  all  of 
the  defendants  for  a  certain  sum,  and  an- 
other agninst  one  of  the  defendants  for  a 
larger  amount,  payment  of  said  judgment 
recovered  against  ail  of  the  defendants  does 
not  release  the  parties  executing  the  bond 
from  liability  to  pay  the  remaining  judg- 
ment.— Luce  V.  Alexander  et  al.,  52b. 

Sec  Attachmbnt,  4;  Bankruptcy,  4;  Bohds; 

EVIDSNCB,  25. 

SURROGATES. 

1.  Section  2545  of  the  Code  does  not  apply  to 
proceedings  which  were  ponding  in  Surro- 
gate's Court  September  1st,  1880.— Jfi^  v. 
Hoffman,  5. 

2.  Wliere  proceedings  for  the  sale  of  real  es- 
tate to  pay  debts  liavo  been  instituted  by 
the  administrator,  a  creditor  whose  claim 
is  set  out  in  the  petition  and  who  appears 
becomes  a  party  Trom  that  time  and  is  en- 
titled to  have  the  proceedings  continued. — 
In  re  petition  of  Luce,  35. 

8.  A  surrogtUe  siiould  not  allow  his  record  to 
be  disputed  or  impeached  by  affidavit. — Id. 

4.  Irregularities  in  the  appointment  of  a 
guardian  ad  litem  in  such  proceedings  are 
not  fatal,  but  it  is  competent  for  the  surro- 
gate to  correct  the  proceedings  as  to  such 
guardian. — Id. 

5.  A  surrogate  has  jurisdiction  to  construe  a 
will  where  a  construction  is  necessary  io 
determine  qucsti<ms  arising  on  an  account- 
ing.—/*wrrf^  et  al.  v.  Hapt  tt  at.,  220. 

6.  A  decree  of  a  surrogate  granting  letters  of 
ancillary  administration  with  the  will  an- 
nexed, founded  upon  a  petition  supported 
by  a  copy  of  the  will  and  the  record  of  the 
proceeaings  by  which  it  was  admitted  to 
probate  in  the  foreign  court  not  authenti- 
cated in  the  manner  required  by  the  Code 
of  Civ.  Pro.  to  entitle  them  to  bo  received 
as  evidence,  wliile  it  would  be  reversed 
upon  appeal,  is  not  void  and  cannot  be  at- 
tiicked  collaterally.- i?r<?w;>  v.  London, 
460. 

7.  It  is  very  doubtful  whether  a  surrogate 
can  legally  make  formal  findings  and  ad- 
mit to  probate  a  contested  will  upon  evi- 
dence taken  before  his  predecessor  in  office, 
who  wrote  an  opinion  expressive  of  his 
views  in  favor  of  admitting  the  will  to  pro- 
bate, but  in  no  other  form  stated  his  find- 
ings of  fact  and  ctmclusions  of  law. — In  re 
probate  will  of  McCue,  501. 

See  Appeal,  8,  9;  Parties,  3. 

TAXATION. 

1.  The  provisions  of  Chap.  453,  Laws  of  1865, 


providing  for  (be  assessment  and  tnxntlon 
of  property  omitted  from  the  tax  roll  of  the 
preceding  year,  may  be  easily  adjusted  to 
the  case  of  a  corporation  which  has  paid 
the  State  tax  for  such  omitted  year.  The 
rate  of  tax  consists  of  three  several  rates, 
viz.,  city,  county  and  Stale,  aggregated  for 
convenience,  but  easily  separable  wbeo 
necessary. — Tlie  People  ex  rel.  Tie  Brooklyn 
City  liR.  Co.  V.  Tlie  Board  ofAtuetort  et  al., 
126. 

2.  Chap.  453,  Laws  of  1805,  is  not  unconsU- 
tutionai  in  not  providing  for  a  notice  or 
hearing,  but  must  be  construed  in  connec- 
tion with  the  general  system  of  which  it  Ib 
a  part. — Id. 

3.  By  Chap.  882,  Laws  of  1870,  and  Chap. 
335.  Laws  of  1873.  (he  Commissioners  of 
Taxes  and  Assessments  of  the  City  of  N.  Y. 
are  given  unlimited  power  to  remit  or  fe- 
duce  any  tax  imposed  upon  real  or  )>ersonal 
property,  subject  only  to  the  restraint  that 
It  shall  be  d(ine  within  a  certain  period,  and 
they  are  not  bound  to  limit  their  action  to 
taxes  which  may  have  been  unlawfully  im- 
posed, but  may  investigate  and  consider 
any  complaint,  and  if.  in  their  judgment, 
justice  requires  the  tax  to  be  remitted,  tlicj 
may  remit  it,  and,  having  done  so,  their 
action  is  final  and  conclusive,  and  the 
Comptroller  must  formally  remit  and  cjiuccl 
the  lax  of  record,  and  in  case  uf  his  refusal 
to  do  s<i  the  appropriate  remedy  is  by  writ 
of  mandamus. — T/ie  People  ex  rel.  The  N.  Y. 
Med.  Col.  db  lloepiialfor  Women  v.  CampMl, 
163. 

4.  Where  the  Board  of  Supervisors  by  its 
warrant  directs  the  collector  of  a  town  to 
pay  the  taxes  collected  under  Chap.  2tf6, 
Laws  of  1874,  to  the  County  Treaisurer  in- 
stead of  to  the  Railroad  Commissioner  of 
the  town,  and  by  virtue  thereof  (he  taxes 
arc  so  paid,  an  action  against  the  Board  of 
Supervisors  for  money  had  and  received  is 
the  appropriate  remedy  and  is  properly 
brought  in  the  name  of  the  supervisor  of 
the  town. — Bridges  v.  Supervieon  of  SulU- 
tan  Co.,  221. 

5.  An  error  in  the  judgment  of  the  State 
Board  of  Equalization  or  mistake  in  its 
conclusions  can  be  asserted  onlv  in  some 
direct  proceeding  for  a  review.  The  action 
of  the  Board  cannot  be  reviewed  collater- 
ally through  a  complaint  against  the  Comp- 
troller, to  which  it  is  not  even  a  party.— 
The  Mayor,  dc,  of  N.  Y.  v.  Davenport, 
245. 

6.  Where  the  Board,  legally  constituted, 
meets  at  the  appointed  time,  and  has  ihc 
county  valuations  before  it,  it  hns  jurisdic- 
tion to  revise  and  examine  such  valuations, 
although  no  written  digest  of  facts  prepared 
by  the  State  Assessors  is  presented  before 
it.— /d. 

7.  A  county  or  municipality  cannot  recover 
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from  the  State  the  amount  compulsorily 
paid  bv  it  for  taxes  assessed  but  not  collect- 
ed.—/d. 

8.  Chap.  363,  Laws  of  1882,  did  not  validate 
the  sales  for  the  taxes  therein  specified.  It 
validated  the  taxes  xhemselvcseondiiioncUl}'; 
but  did  not  validate  the  penalties,  by  way 
of  interest  and  expenses,  for  the  non-pay- 
ment of  which,  as  well  as  the  original  taxes, 
the  property  was  sold. — In  re  Clemente  v. 
Jackson,  297. 

9  The  purchaser  at  such  a  sale  acquired  no 
right  or  title  to  the  property  by  virtue  of 
such  stile  or  the  leases  subsequently  execu- 
ted to  him  thereon  ;  the  pnyments  made  by 
him  were  not  a  payment  of  the  taxes,  and 
he  is  not  a  necessary  party  to  a  proceeding 
instituted  by  the  property  owner  to  compel 
the  Registrar  to  receive  the  amount  of  the 
taxes  and  interest  tendered  under  the  pro- 
visions of  the  Act  of  1882.— 7d. 

10. — The  tax  upon  real  estate  should  be  col- 
lected from  the  person  who  was  the  owner 
of  the  premises  at  the  time  the  assesf^ment 
was  made,  even  though  he  has  sold  nnd 
conveyed  before  the  tax  was  levied.  If  it 
cannot  be  collected  from  him  it  becomes  a 
lien  on  the  land. — Eoerson  v.  The  City  of 
Syracuse,  331. 

11.  It  cannot  be  collected  from  the  personal 
property  of  the  purchaser. — Id 

12.  An  assessment  roll,  when  cpmpleted,  is  in 
the  nature  of  a  judgment.  The  power  of 
assessors  to  alter  it  after  notice  of  its  com- 
pletion is  limited  to  acting  upon  complaints 
made  by  parties  conceiving  themselves 
aggrieved. — The  People  ex  rel.  Chamberlain 
V.  Forrest  etal,  317. 

13.  The  statute  authorizing  the  seizure  of 
property  fouml  in  the  possession  of  a  tax 
debtor  is  constitutional  and  valid. — Ilersee 
et  at.  V.  PorUr,  391). 

14.  A  levy  and  sale  of  properly  found  in  the 
actual  possession  of  the  debtor  is  valid, 
although  mortgagees  of  the  properly  may 
have  had  a  constructive  possession  under 
the  mortgage  after  the  law  day  and  the 
right  to  remove  the  properly  from  the  pos- 
session of  the  debtor. — Id. 

15.  The  property  occupied  by  the  relator  is 
not  exempt  from  taxation. — T?ie  People  ex 
rel  The  iV.  7.  Med.  Col,  cfc  Hospital  for 
Women  y.  Campbell,  484. 

16.  The  Commissioners  of  Taxes  of  the  City 
of  New  York  have  no  power  to  exempt 
property  from  taxation  ;  they  have  only  the 
powei-s  which  supervisors  formerly  pos- 
sessed.— Id. 

17.  Chap.  382,  Laws  of  1870,  is  a  part  of  a 
common  system,  under  which  no  tax  can  be 
lawfully  remitted  except  for  cause  or 
property  declared  exempt  at  the  arbitrary 


discretion  of  the  officers  entrusted  with  the 
management  of  municipal  affairs,  but  the 
ground  for  exemption  must  be  furnished  by 
statute. — Id. 

18.  Relators  erected  buildings  upon  land 
leased  by  them  of  a  Iwuevolent  society, 
whose  property  was  exempt  from  taxation. 
The  contract  provided  for  renewals,  with 
an  option  to  the  society  to  re-en ter  at  speci- 
ned  periods,  on  payment  of  the  value  of  the 
buildings.  Held.  ^Tliat  until  the  exercise  of 
the  option  the  buildings  continued  to  belong 
to  relatoi*s,  with  all  the  rights  and  obliga- 
tions of  ownership,  and  that  the  buildings 
were  properlv  assessed  as  real  estate  to 
them. — The  People  ex  rel.  Muller  v.  The 
Board  of  Assessors,  489. 

19.  Property  must  be  described  in  such  a  way 
that  it  can  be  known  upon  the  books,  or  a 
reference  given  by  which  it  can  be  deter- 
mined, to  make  valid  an  assessment. — Pink 
V.  Barberi,  521. 

20.  The  assessment  of  land  to  a  person  who 
was  neither  the  owner  nor  occupant  is  void. 
—Id. 

21.  A  register  of  arrears  is  justified  in  paying 
redemption  money  received  for  a  tax  sale 
to  the  assignee  of  the  certificate  given  to 
the  record  purchaser  when  said  assignee 
claims  that  the  certificate  itself  is  lost  and 
there  has  been  neither  notice  nor  hint  of 
other  assignment  or  ownership  of  said  cer- 
tificate, though  several  years  have  elapsed 
since  said  sale. — I'he  People  ex  rel.  Robinson 
V.  aKetfe,  536. 

22.  The  sale  in  question  was  made  in  1861, 
and  the  said  assignment  in  1863.  The  re- 
demption money  was  paid  by  the  owner  in 
1874  and  paid  over  to  said  assignee  in  1876, 
while  in  1882  the  said  owner  first  made 
claim  for  the  return  of  the  redemption 
money  paid  by  her,  stating  that  she  was  the 
owner  of  said  certificate  at  the  time  of  her 
payment  and  obtained  a  mandamus  for  her 
repayment.  Held,  That  her  payment  was 
evidence  against  her  claim,  and  shows  that 
it  was  made  voluntarily  and  created  no  lia- 
bility by  the  defendant ;  that  relator  was 
guilty  of  such  laches  as  would  justify  a  re- 
fusal of  relief. — Id. 

See  CoRPOTiATioNS,  1-5,  9-11, 18,  19;  Rail- 
roads,  11.  12. 

TELEGRAPHS. 
See  Evidence,  28-30. 

TENANTS  IN  COMMON. 

Sec  Contract,  16;  Lien,  1;  Partition,  2; 
Replevin,  1;  Vessels. 

TENDER. 
Sec  Chattel  Mortgage,  8;  Mortgagu,  10. 


Digitized  by 


Google 


«36 


INDEX. 


TITLE. 

See  Accretion;  Chattel  Mortoagb,  1; 
Costs,  28;  Mortgage,  1, 2, 26;  Sale,  2, 8, 5. 

TOWN  BONDS. 

1.  Plaintiff,  after  the  fullest  opportunity  for 
examination,  purchased  a  town  bond  which 
did  not  conform  to  the  statute  as  to  the 
time  of  payment.  In  an  action  to  amend 
the  bond,  one  of  the  commissioners  who  ex- 
ecuted it  testified  that  he  read  it  before  he 
signed  and  knew  its  contents,  and  it  did 
not  appear  that  he  was  ignorant  of  the  stat- 
ute. Held,  That  what  was  done  was  in- 
tentionally done,  and  there  could  be  no 
mistake,  and  that  plaintiff  should  be  left  to 
his  remedy  when  the  bond  matures. — Pot- 
ter V.  The  Town  of  Oreenwich,  246. 

TOWNS. 

1.  Where  debts  exist  a^nst  a  town  which 
was  afterward  dividecT  they  must  be  legal- 
ly apportioned  (1  R.  S.,  m.  p.  389,  Sec.  10) 
upon  the  taxable  property  in  the  town  as  it 
existed  immediately  before  such  division, 
before  the  new  town  or  towns  can  be 
charged  therewith  —  The  People  ex  rel,  Mc- 
Kemie  v.  Supervisors  of  Ulster  Co.,  205. 

2.  For  the  purposes  of  such  apportionment 
the  assessment  list  made  last  before  such 
division  is  to  be  used. — Id. 

3.  Towns  are  not  liable  for  iniuries  arising 
from  defects  in  highways  or  bridges  when 
such  injuries  were  sustained  prior  to  the 
passage  of  Chap.  700  of  the  Laws  of  1881. 
^Frazier  v.  The  Town  of  Tompkins,  270. 

See  Highways,  8. 

TRADEMARK. 

1.  Where  a  trademark  used  upon  an  article 
consists  of  a  word  or  words  not  descriptive 
of  the  article,  the  use  of  such  word  or  words 
applied  to  any  similar  article  by  an  unau- 
thorized party  will  be  restrained  by  injunc- 
tion.— The  Kleciro-SiUcon  Co.  v.  Hazard 
et  aX. ,  65. 

.  2.  A  person  has  a  right  to  attach  any  distinc- 
tive name  to  articles  manufactured  by  or 
for  him  and  appropriate  it  as  a  trademark, 
provided  such  name  is  original  and  has 
never  before  been  applied  to  such  articles, 
and  also  that  it  is  an  arbitrary  or  fanciful 
name  not  in  itself  descriptive  of  the  article. 
Where  this  is  done,  the  person  adopting 
such  name  is  entitled  to  be  protected  m  its 
use,  notwithstanding  it  has  become  so  j^en- 
erally  known  that  it  has  been  adoptecT  by 
the  public  as  the  ordinary  appellation  of  the 
ai'ticle. — Selchow  et  al.  v.  Baker  et  al.,  228. 

8.  Words  or  marks  which  have  no  relation  to 
the  origin  or  ownership  of  goods,  but  are 
only  used  to  indicate  quality  or  grade,  are 


incapable  of  appropriation  as  a  trademark. 
"The  Royal  Baking  Powder  Co.  v.  SherriU 
etal.^^l. 

TRESPASS. 

1,  Where  threatened  acts,  if  permitted,  will 
cause  irreparable  mischief  to  the  owner  of 
premises  by  endangering  the  safety  of  his 
building,  impairing  its  rental  value  by  ob- 
structing the  light,  by  breaking  down  and 
destroying  landmarks,  and  by  gaining  full 
and  continuous  possession  of  the  premises, 
an  injunction  may  properly  be  granted,  to- 

f ether  with  damages  already  received.— 
^ox  V.  FHtzsimmons,  77. 

See  Lease,  8. 

TROY. 

See  Election. 

TRUSTEES. 

See  Electors,  1;  School& 

TRUSTS. 

1.  An  action  to  establish  that  plaintiff  is  the 
owner  of  real  estate,  the  title  to  which 
stands  in  the  name  of  defendant,  on  the 
ground  that  it  was  bought  with  plaintiff's 
money  held  by  defendant  for  his  benefit, 
and  the  title  taken  in  the  name  of  defend- 
ant without  the  consent  of  plaintiff,  and  for 
an  accounting  of  monej^s  delivered  to  de- 
fendant in  trust  for  plaintiff,  can  be  main- 
tained by  a  husband  against  his  wife. — 
Higgins  v.  Higgins,  850. 

3.  Such  an  action  may  be  maintained  within 
10  years  from  the  time  the  cause  of  action 
accrued. — Id. 

8.  Where  funds  held  subject  to  a  trust  are 
invested  in  property,  the  property  itself 
may  be  reached  by  the  person  entitled  to 
the  benefit  of  the  trust;  but,  before  that 
can  be  done,  proof  must  be  given  establish- 
ing the  fact  afllrmatively  that  the  identical 
funds  subjected  to  the  trust  have  been  in- 
vested in  the  property  sought  to  be  reached. 
"Id. 

4.  A  trust  created  by  a  woman  in  contempla- 
tion of  marriage,  subsequent  to  the  enact- 
ment of  the  enabling  statutes  relative  to 
married  women,  pass^  in  1848  and  1849, 
and  by  which  her  property  was  conveyed 
to  trustees  to  be  held  for  her  sole  and  sep- 
arate use,  may  be  extinguished  by  a  re- 
conveyance to  her  of  her  property  by  such 
trustees  under  proceedings  tsiken  pursuant 
to  §  2  of  Chap.  875,  Laws  of  1849.--2%«- 
baud  V.  Schermerhom  ei  al.,  524. 

5.  The  fact  that,  by  the  trust  deed,  she  re- 
served a  general  power  of  appointment  by 
will  of  the  succession  to  her  property;  and, 
in  default  of  such  appointment,  directed 
that  it  should  be  distributed  amon^  those 
to  whom  it  would  have  descended  if  such 
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trust  had  not  been  created,  and  in  the  same 
manner,  will  not  prevent  its  being  termi- 
nated as  above. — id. 

See  Executors.  8;  Wills,  6,  8,  27,  28. 

TURNPIKES. 

See  Statutes,  2. 

UNDERTAKING. 

1.  It  seems  that  Chap.  486,  Laws  of  1881, 
providing  for  the  acceptance  of  undertak- 
ings, etc.,  in  legal  proceedings,  upon  the 
guaranty  of  the  companies  therein  referred 
to,  is  to  be  construed  as  requiring  that  the 
Court  shall  in  each  particular  case,  and  at 
all  stages  of  the  proceedings  for  justifica- 
tion, etc,  therein  provided  for,  exercise  a 
judicial  discretion  to  determine  whether  the 
financial  condition  of  the  company  will  jus- 
tify an  approval  of  the  undertaking. — 
Earl  V.  Earl,  60. 

2.  In  an  action  upon  a  lost  undertaking  given 
to  discharge  an  attachment,  the  testimony 
of  the  attorney  who  drafted  the  instrument, 
showing  that,  though  he  could  not  recollect 
the  phraseology  of  said  undertaking,  he 
knew  what  such  an  instrument  shoula  be, 
and  intended  to  draft  it  in  such  a  wav  as  to 
release  the  property,  together  with  the  ad- 
ditional fact  that  it  was  prepared  upon  one 
of  the  printed  forms  ordinarily  used  for 
such  purpose,  will  be  held  sufllcient  to 
show  that  the  undertaking  was  in  due  form. 
—McDonald  v.  Winter  et  at.,  878. 

8.  Where  there  is  no  direct  evidence  to  show 
whether  the  undertaking  was  for  twice  the 
appraised  value  of  the  property  or  twice 
plaintiff's  claim,  a  recital  in  the  order  dis- 
charging the  attachment  "that  defendant 
had  given  security  for  plaintiff's  demand  " 
will  be  admissible  against  the  sureties,  and 
will  be  held  sufiicient'to  show  that  the  un- 
dertaking was  given  for  the  claim. — Id. 

4.  The  second  sentence  of  §  1331  of  the  Code 
nves  an  appellant  from  a  judgment  direct- 
ing sale  of  mortgaged  premises  his  election 
to  give  the  undertaking  therein  prescribed 
or  to  give  one  under  the  first  clause  of  the 
section. — Oraw  v.  Snell,  400. 

5.  An  undertaking  as  prescribed  in  §  1327 
would  not  cover  any  deficiency  arismg  on 
sale  of  the  mortgaged  premises. — Id. 

See  Attorneys,  18;  Bonds;  Replevin,  4. 
USURY. 

1.  Where  a  bank  discounted  two  notes  made 
by  defendant  and  indorsed  by  plaintiff  as 
accommodation  indorser,  the  bank  not 
knowing  that  the  notes  were  given  to  se- 
cure certain  usurious  debts  owing  by  de- 
fendant to  plaintiff;  and  said  bank  after- 
wards discounted  another  note  of  defend- 
ant's indorsed  in  the  same  manner,  but  the 


bank  did  not  receive  the  latter  note  in  re- 
newal of  the  prior  notes,  and  it  was  not 
offered  to  the  bank  for  that  purpose,  but 
defendant  did  in  fact  apply  its  proceeds  to 
take  up  the  prior  notes,  Held,  The  latter 
note  was  valid  in  its  inception,  in  the  hands 
of  the  bank,  and  plaintiff,  having  subse- 
quently paid  it,  succeeded  to  the  rights  of 
the  \idiik.—McKimtry  v.  Davis  et  al.,  490. 

2.  An  agreement  made  by  a  borrower,  who  is 
the  proprietor  of  a  lager  beer  garden,  to 
buy  all  the  beer  used  by  him  at  such  gar- 
den from  the  lender,  who  is  a  la^er  beer 
brewer,  until  the  loan  shall  be  paid,  pro- 
vided the  lender  will  furnish  such  beer  at 
the  fair  market  price.  Is  not  usurious,  and 
is  not  in  restraint  of  trade. — Ebling  et  al.  v. 
Bauer,  497. 

8.  In  an  action  to  set  aside  a  bond  and  mort- 
gage as  usurious,  on  account  of  a  "  bonus  " 
having  been  received  by  the  lender,  in 
which  the  defense  is  that  the  alleged  bonus 
was  given  as  compensation  for  the  services 
of  the  lender  in  procuring  a  reduction  and 
compromise  of  an  indebtedness  of  the  bor- 
rower, to  pay  which  the  loan  in  question 
was  made,  it  is  competent  for  defendant  to 
give  evidence  tis  to  what  his  understanding 
of  the  transaction  was.  and  what  was  his 
intent  in  receiving  the  alleged  bonus. — 
Stewart  et  al.  v.  Brasher,  605. 

See  Mortgage,  15. 

VENUE. 

1.  An  action  to  recover  a  dividend  payable 
upon  a  certificate  declaring  that  plaintiff  is 
entitled  to  an  interest  in  certain  real  estate 
and  the  net  rents  and  profits  thereof,  when 
the  answer  simply  sets  up  payment  as  a  de- 
fense, is  not  a  local  action  within  §  928  of 
the  Code. — Boche  v.  Mai^n  et  al.,  53. 

2.  Where  the  cause  of  action  arose  in  a  differ- 
ent county  from  that  in  which  the  venue  is 
laid,  and  a  majority  of  the  witnesses  reside 
in  the  county  where  the  cause  of  action 
arose,  the  court  will,  upon  application  being 
made,  change  the  place  of  trial  to  the  county 
where  the  cause  of  action  arose. — Zeller  v. 
PoxjoeU,  499. 

8.  Section  984,  Code  Civ.  Proc,  makes  the 
residence  the  controlling  fact  in  fixing  the 
place  of  trial,  and  by  this  is  meant  actual 
residence,  and  not,  necessarily,  the  domi- 
cile of  one  of  the  parties. — I^an  v.  Lyon, 
534. 

4.  A  wife  brought  an  action  against  her  hus- 
band in  a  county  where  she  had  resided  at 
its  commencement  and  two  years  previous 
thereto  under  an  agreement  of  separation, 
caused  by  an  assault  and  battery  on  her  by 
her  husband.  Held,  That  it  was  not  error 
to  refuse  to  change  the  place  of  trial  to  an- 
other county  where  the  husband  resided. — 
Id. 
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VERIFICATION. 

Sec  Plbadino,  17. 

VESSELS. 

1.  Where  the  business  of  n  Bteamer  is  inter 
rupted  by  the  suspension  nnd  close  of  nav- 
igiition  in  tlie  fall,  lo  lie  agtiin  resumed  in 
the  spriiij?.  each  season  of  navigiition  is  in 
itself  a  distinct  linaiieial  period  of  lime,  and 
at  its  close  llie  owners  are  entitled  to  a  set- 
i\cmQni.—IijberOiony.  Schuyler,  414. 

See  Charter  Party. 

VILLAGES. 

1.  Where  a  board  of  water  commissioners,  or- 
ganized under  Chnp.  181.  L:iwsofl«75.  en- 
ters into  a  contract  for  tlic  construction  of 
water  works,  the  village  is  bound  by  it, 
whether  the  commissioners  malcc  it  in  the 
name  of  the  village  or  in  their  official 
mimes  or  as  a  board. — Fleming  v.  The  Vil- 
lage of  Suspernnon  Bridge,  100. 

2.  Plaintiff  entered  into  such  a  contract  on 
sealed  propcisals  with  defendant's  commis- 
sioners. In  doing  the  work  it  became  nec- 
essary to  dig  a  trencli  a  little  deeper,  to 
change  I  he  ronie  and  to  procure  a  larger 
pipe.  Held,  Tliat  these  variations  could  be 
made  on  the  general  authority  conferred  on 
the  commissioners  without  a  new  letting, 
and  that  plaintiff  was  entitled  to  recover 
extra  compensation  for  these  items. — Id. 

8.  The  power  to  create  an  indebtedness  by  tlie 
water  commissioners  of  Saratoga  Springs 
is  not  limited  by  §  61  of  the  charier  of  the 
village  as  passed  in  18(J6  (Cliap.  220.  Laws 
1866),  but  is  an  independent  power  given 
to  them  by  Laws  1872,  Chap.  76a.--77t<j 
People  ex  rel.  Owen  et  al.  v .  Leary  et  al. ,  116. 

WAIVER. 

See  Appeal,  6,  16. 

WARRANT. 

Sec  Criminal  Law,  7. 

WARRANTY. 

See  Lite  Insurance,  4,  5,  7  ;  Master  and 
Servant,  2  ;  Sale,  4. 

WIDOW. 

See  Wills,  12,  13,  32. 

WILLS. 

1.  Testatrix  by  her  will  gave  all  l»er  property 
to  her  executors  in  trust  to  apply  the  profits 
thereof  to  the  use  of  her  husband  during  his 
life,  ami  then,  after  specific  devises,  /crea- 
ted various  trusts  lo  take  effect  at  his  death, 
the  principal  to  be  invested  and  income  paid 


to  the  beneficiary  in  each  case  during  life, 
&c.,  and  also  gave  numerous  bequests.  Her 
hushand  and  sons  were  appointed  execu- 
tors, and  the  will  authorized  such  of  them 
as  should  qualify  to  act  as  if  they  or  he 
alone  had  i»cen  appointed,  and  * 'during  the 
11  retime  of  my  said  husband,  my  said  exec- 
utors ♦  ♦  ♦  arc  autlKirized  and  empowered 
by  and  with  the  consent  of  m}' said  husbsind, 
to  sell  and  dispose  of  any  part  of  my  estjite, 
real  and  personal,  not  specifically  be- 
queathed." Most  of  the  estate  was  real 
property,  there  not  being  ennugli  personal 
to  Constitute  a  single  one  of  the  trust  funds. 
Jleld,  That  testatrix  intended  to  confer  a 
power  of  sale  extending  beyond  the  life  of 
her  husband,  to  be  exercised  during  his  life 
by  his  consent,  but  continuing  to  exist 
thereafter. — Phillips  et  al,  v.  Lavtes  et  al.,  8. 

2.  The  wife  of  B..  by  her  will  made  in  1877, 
bequeathed  him  **aU  her  ready  money,  in 
bank  or  elsewhere,**  In  1878  she  received 
a  legacy  under  the  will  of  S.,  and  author- 
ized B.  to  collect  it  for  her.  He  was  unable 
to  do  so  until  1880,  by  which  time  the  wife's 
mind  had  become  affected.  She  died  after 
a  long  illness  in  1881.  During  this  illness 
B.  collected  and  spent  for  household  and 
medicinal  expenses  the  whole  legacy.  Held, 
That  after  said  legacy  had  lieeu  collected 
by  B.  for  his  wife  it  could  be  treated  as 
ready  money  in  his  hands  for  her  and 
passed  to  him  under  the  bequest.— iS'mi//t  v. 
Bureh,  7. 

8.  The  statute  of  powers  applies  to  personalty 
as  well  as  realty. — Uutton  et  <U.  v.  Benkard 
et  al. .  45.  ' 

4.  When  a  will  is  claimed  to  be  effectual  as 
an  execution  of  a  power,  all  parts  of  it  mny 
be  considered,  and  its  langunge  and  terms 
construed  in  tlie  light  of  the  circumstances 
surrounding  the  testator  at  the  lime  of  its 
exeeution,  andif  from  all  these  it  can  be 
seen  that  it  was  his  intention,  in  the  dispo- 
sitions he  made,  to  execute  the  power,  such 
intention  will  have  effect.  The  power  need 
not  be  referred  to  in  express  terms  ;  no  form 
of  words  need  be  used.— /<f. 

5.  A  direclion  in  a  will  that  the  surplus  in- 
come of  testator's  sevend  children  should 
be  accumulated  as  principal  during  their 
minority,  after  which  the  whole  of  the  in- 
come should  be  paid  to  them,  the  principal, 
on  their  death,  to  pass  to  their  issue,  is  in- 
valid. The  rents  and  profits  so  illegally  di- 
rected to  be  accumulated  belong  to  the 
child  from  whose  share  they  were  derived. 
—Pray  et  al.  v.  Hegeman  et  al.,  57. 

0.  Where  an  estate  is  vested  by  a  will  in  trus- 
tees upon  several  trists.  one  or  more  of 
which  IS  valid  and  anoMier  void,  the  latter 
will  be  rejected  and  the  estate  of  the  trus- 
tees upheld  to  the  extent  necessary  to  ena- 
ble them  to  execute  the  valid  trusts  where 
the  trusts  are  separable. — LeatUt  v.  Wolcott, 
74. 
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7.  A  clear  demonstratioD  of  iDteotion  is  nec- 
essary 10  authorize  a  conslruclion  of  a  will 
which  will  divert  testator's  property  from 
his  own  lineal  descendants  for  the  benefit 
of  strangers  to  his  blood. — Wood  eial.  v. 
MUe/iam  et  al.,  95. 

8.  Testntor  left  a  certain  snm  in  trust  for  the 
four  children  of  a  deceased  daughter,  the 
principal  to  be  paid  them  on  their  aniving 
of  age,  and  provided  that,  in  case  of  the 
death  of  either  before  that  time,  his  or  her 
share  should  be  paid  to  his  or  her  lawful  \ 
issue,  or  if  none,  to  the  then  living  brother  | 
and  sisters  in  equal  shares.  Said  daugh- 
ter's husband  remarried  and  had  two 
daughters  by  his  second  marriage.  Held, 
That  as  the  will  was  capable  of  two  inter- 
pretations, that  one  should  be  adopted 
which  preferred  those  of  the  blood  of  tes- 
tator to  strangers,  and  that  the  half-sisters 
did  not  share  in  the  trust  estate  of  one  of 
the  grandchildren  who  died. — Id, 

9.  J.  F..  by  will  dated  May  27lh.  1791,  made 
the  following  devise  of  a  tract  of  fourteen 
acres  of  land:  *'  I  give,  devise  imd  beoueath 
the  same  (the  14  acres)  to  my  son,  D..  to 
hold  to  him,  his  heirs  and  asHigns  forever." 
By  a  subsequent  clause  in  the  will  it  was 
provided  in  substance  and  effect  that  if  D. 
should  •*  die  seized  6i  the  estate  hereinbe- 
fore bequeathed  or  any  part  thereof,  with- 
out lawful  issue,  that  then  "  his  estate  shall 
descend  to  the  testator's  son,  II.  IJtld,  That 
D.  took  under  such  devise  a  fee  simple  ab- 
soluie  in  the  fourteen  acres. —  Van  Homey. 
Campbell  etai,  108. 

10.  A  competent  testator  executed  his  will  in 
favor  of  one  brother,  which  was  witnessed 
by  a  friend  of  another  and  disinherited 
brother.  HeUl,  That,  in  the  abseuccofany 
testimony  adverse  to  the  will,  it  i^ignitied 
nothing  beyond  abundant  caution  that  the 
testator  executed  a  second  and  similar  will 
drawn  by  a  different  counsel  and  witnessed 
by  a  different  wiinQsa.— Morrow  v.  Morrott, 
109. 

11.  Testator  by  his  will  bequeathed  to  his 
>vife  '•  The  sum  of  five  hundred  dollars, 
payable  yearly  and  every  year  out  of  the 
income  of  my  estate,"  and  to  his  daughter 
he  bequeathed  a  bond  and  mortgage  for 
$2,000  against  D.  Held,  That  the  legacy  to 
the  daughter  was  specific,  and  all  accumu- 
lations of  interest  on  the  bond  and  mort- 
gage must  go  to  the  lei;atee  as  an  incident 
to  the  thing  given.  The  words  *'  out  of  the 
income  of  my  estate."  as  showing  the  source 
from  which  the  $500  annuity  should  come, 
can  only  mean  that  port'ou  of  the  estate 
not  olherwise  legally  disposed  of. — Jn  re 
aceountiriff  of  Vroor^Mn  et  cU.,  118. 

12.  Under  a  devise  ^^o  the  widow  of  "  all  the 
household  property  "  and  the  use  of  the 
house  for  life,  the  coal  and  wood  provided 

.  for  the  use  of  the  family,  and  a  shotgun, 
where  there  is  no  proof  that  it  was  not  kept 


for  the  defense  of  the  house,  will  pass.— 
In  re  accounliny  of  Fraser  et  al.,  129. 

13.  Notwithstanding  such  bequest,  the  use  of 
a  horse,  phoeion  and  harness  will  not  be 
deemed  unnecessary,  and  they  may  be 
properly  set  apart  for  the  widow's  use  by 
the  appraisers. — Id. 

14.  No  devise  or  bequest  to  any  coi'poration 
formed  under  Chap.  819,  Laws  of  1818,  is 
valid  unless  the  will  was  executeil  two 
months  before  testator's  death.  The  last 
clause  of  §  0  relates  to  the  time  which,  in 
all  cases,  must  elapse  between  the  execution 
of  the  will  and  the  death  of  the  testator  to 
render  the  gift  valid. — Stephenson  et  al  v. 
SIioHetaL,  149. 

15.  A  missionary  society  is  a  religious  soci- 
ety. When  the  charter  of  such  a  society 
subjects  it  to  **  the  provisions  of  law  re- 
lating to  bequests  or  devises  to  religious 
societies,"  the  provisions  of  §  6  of  the  Act 
of  1848  apply  to  a  bequest  made  to  it. — Id. 

16.  Testator  devised  his  real  estate  to  his  two 
sisters  for  life,  and  directed  that  upon  their 
death  it  should  be  sold,  the  proceeds  invest- 
ed and  the  income  thereof  paid  to  E.  for 
life,  and  at  her  death  the  pnncipal  shoidd 
be  paid  to  her  children,  if  any  ;  if  none,  to 
other  designated  parties.  Held.  That  the 
devise  to  L.  for  life,  with  remainder  to  her 
children,  was  void  as  to  the  share  devised 
for  life  to  the  sister  of  testator  who  first 
died,  but  valid  as  to  the  share  of  the  sister 
who  survived  her.— Pwrdy  et  al.  v.  Hai/t  et 
al.,  220. 

17.  A  will,  made  in  Massachusetts  by  a  per- 
son domiciled  there,  which  is  probated  in 
that  State,  and  which  is  perfectly  valid  in 
all  its  provisions  according  to  the  laws  of 
that  Sta'.e,  but  which  attempted  to  dispose 
of  real  estate  situated  in  New  York  S«ate 
in  a  manner  at  variance  with  the  New  York 
Statute  of  Perpetuities,  is  void  in  New 
York  State  so  far  as  it  relates  to  real  estate 
situated  there. — Hobsonet  al.  v.  Haieetal., 
285. 

18.  One  M.  devised  his  propecty  to  his  execu- 
tors jn  trust,  to  invest  the  proceeds  and  pay 
one-third  of  the  income  to  each  of  his 
daughters,  and  in  case  of  their  dying  mar- 
ried leaving  Issue,  to  pay  same  to  such 
issue,  and  if  any  died  unmarried,  then 
**  upon  such  trust  and  for  such  purpose  as 
she  shall  and  may  appoint  by  will,"  and 
upon  failure  of  appointment  in  trust  for 
the  use  of  the  next  of  kin.  Held,  That  the 
power  of  appointment  conferred  by  the 
will  embraced  the  fee  of  the  real  estate. — 
Moil  V.  Ackerman,  242. 

19.  One  of  the  daughters  who  died  unmar- 
ried gave  by  her  will  the  residue  of  her 
property,  both  real  and  personal,  to  her  two 
sisters,  and  to  the  survivor  of  them.  Held, 
a' valid  execution  of  the  power  of  appoint- 
ment, and  the  surviving  sisters  took  the  fee 
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of  the  share  of  the  one  so  dying  as  tenants 
in  common,  and  a  deed  made  by  them 
would  convey  an  absolute  fee  in  possession. 
Id. 

20.  A  will  directed  the  executors,  after  the 
death  of  one  M.  and  within  three  years 
from  the  proof  of  the  will,  to  convert  the 
real  estate  into  money.  M.  lived  more  than 
three  years  after  proof  of  the  will.  Held, 
That  the  power  of  sale  was  imperative, 
and  was  not  limited  by  the  injunction  as 
to  thne,  and  that  the  neglect  of  the  execu- 
utors  to  sell  within  three  years  after  pro- 
bate did  not  destroy  the  authority  to  sell. — 
Id. 

21.  Testatrix  by  her  will  devised  and  be- 
queathed a  sum  of  money  unqualifiedly  and 
absolutely.  Simultaneously  she  wrote  let- 
ters of  instruction  to  one  of  the  devisees, 
directing  that  the  money  so  devised  should 
be  given  to  certain  charities.  Held,  That 
the  beneficiaries  have  no  stable  grounds  for 
legal  or  equitable  relief  against  the  devisees, 
founded  upon  the  idea  that  they  hold  the 
property  upon  a  trust  which  the  courts  can 
enforce. — O'Hara  et  al.  v.  Dudley  et  a/., 
269. 

22.  Where  the  extrinsic  facts  make  it  certain 
that  the  testator  knew  he  had  no  personal 
property  out  of  which  a  legacy  could  be 
paid,  and  the  will  plainly  shows  an  inten- 
tion it  should  be  paid,  which  can  only  be 
done  by  charging  it  upon  the  testator's  real 
estate,  such  legacy  will  be  declared  a  charge 
upon  the  real  estate. — McGom  v.  MeCorn 
etal.,  271. 

28.  When  a  provision  of  a  codicil  modifies  a 
clause  in  a  will,  such  clause,  in  order  to 
ascertain  the  testator's  intention,  is  to  be 
read  as  though  it  had  originally  been  writ- 
ten in  conformity  to  the  change  intended 
by  the  testator. — Simonson  et  al.  v.  Elmer, 
d45. 

24.  Suggestions  and  arguments,  although  il- 
lusory and  visionary,  sufficiently  strong  to 
cause  a  person  to  add  a  codicil  to  his  will, 
very  materially  altering  same,  do  not 
amount  to  legal  undue  influence. — Hewlett 
et  al.  V.  Elmer,  468. 

25.  When  importunity  and  sinister  charges 
are  carried  to  such  an  extent  as  to  control 
the  mind  and  prevent  the  free  exercise  of 
the  will,  that  degree  of  moral  coercion  may 
be  found  to  have  existed  which  in  the  law 
has  been  characterized  as  undue  influence. 
— In  re  probate  will  of  Sha^f,  469. 

26.  A  direction  in  a  will  to  divide  certain  real 
property  among  a  large  number  of  devisees 
in  the  proportion  which  the  devises  pre- 
viously made  to  them  bore  to  each  other, 
when  such  devises  were  of  very  unequal 
amounts  of  real  property,  differing  greatly 
in  kind  and  value,  and  of  diflerent  estates 
in  such  property,  while  it  may  be  exceed- 
ingly dimcult  to  carry  into  effect  in  prac- 


tice, is  not  subject  to  such  legal  uncertiuntv 
as  to  be  void  for  that  reason.— TTccfc*  et  cU. 
V.  CornweU  et  al.,  495. 

27.  A  trust  cannot  be  created  in  executors  to 
use  the  trust  estate  **  as  they  may  deem  for 
the  best  interests  of  the  whole  estate."— id. 

28.  A  devise  of  a  remainder  to  take  effect 
upon  the  termination  of  a  trust  previously 
created  takes  effect  upon  the  failure  of  such 
trust  for  invalidity,  and  is  not  iUelf  invalid 
because  of  the  invalidity  of  such  prior  trust. 
Id. 

29.  The  fact  that  reference  must  be  made  to 
an  invalid  provision  of  a  will  to  get  a  defi- 
nite description  or  designation  of  lands 
given  by  a  subsequent  devise  is  an  unim- 
portant circumstance  not  prejudicial  to  such 
devise. — Id. 

80.  A  testamentary  disposition  of  properlv  is 
invalid  which  is  made  by  the  testator  while 
acting  under  the  control  of  an  unfounded 
delusive  conviction,  the  result  of  mental 
disorder,  which  led  him  to  persistently  be- 
lieve that  his  nephews  and  nieces,  his  only 
blood  relatives,  had  injured  him  and  were 
wicked  people,  and  which  delusion  led  him 
to  exclude  them  from  participating  in  his 
estate. — In  reprobate  will  ofMcOue,  501. 

81.  The  testator  by  his  will  gave  a  share  of 
his  estate  to  each  of  his  daughters  for  life, 
"and  upon  the  death  of  any  or  either  of 
my  said  daughters,  I  give,  aevise  and  be- 
qu^th  unto  such  child  or  children  as  my 
said  daughter  shall  have  or  leave  living  at 
her  decease,  and  the  heirs  and  assigns  of 
such  child  or  children,  as  tenants  in  com- 
mon, that  is  to  say,  the  children  of  my  said 
daughters  to  have  the  part  or  share  whereof 
the  mother  received  the  rent  and  income 
during  her  life. "  Held,  That  the  remainder 
limit^  upon  the  life  estate  of  each  daughter 
vested  in  all  the  children  of  such  daugnter, 
so  that  upon  the  decease  of  any  of  such 
children,  leaving  issue,  such  issue  would 
succeed  to  the  interest  of  the  parent  in  such 
remainder. — In  re  estate  of  Brawn,  512. 

32.  Where  a  testator  provided  in  his  will : 
"  First,  As  soon  as  convenient  after  my  de- 
cease I  desire  my  executors  hereinafter  ap- 
pointed to  pay  all  my  just  debts  and  funeral 
charges  ;  thereafter  my  widow  shall  be  paid 
and  receive  the  amount  due  her  by  law.  I' 
give  and  bequeath,  etc.,"  and  there  was  no 
evidence  that  he  was  indebted  to  his  wife 
in  any  sum  at  the  time  of  his  decease 
Heid,  That  the  testator  intended  to  direct 
that  his  widow  should  be  paid  the  same 
proportion  of  his  property  that  she  would 
have  received  had  he  died  intestate. — In  re 
wiU  of  Golder,  570. 

See  Subrogates,  7. 

WITNESS. 

See  Contempt,  t,  8  ;   Depositions,  12;  Evi- 
dence, 11,  17,  41,  42. 
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